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interpretation of Railway Board‘s circular dated

ue had passed an interim order in some cases

earlier staying all appointments and promotions pending i
further orders.

24 We heard the learned counsel appearing for ihe
petitiopera and respondents at léngth and also the

learned counsel for the interveﬁors i.e., All India
Scheduled Casgtes & schedules Tribes (Railways) Aasociation
(for brievity, Association) and directed the intervenors

to be joined‘as a party respondent.

3. The first decision was rendered by the

Allehabad High Courtin J.C. MALLIK V. UNION OF INDIA -

1978(1) &IR page 842 where the learned judges held that
the Railway Board circular dated April 20, 1970 made
reservation to the extent of 15 per cent in favour of
Scheduled Castes in respect of appointment to the posts

and not to the vacancies which may occur in the cadre of

posts. There the respondents nos. 4 to 8 had been
selected by the Selection Committee for promotion to ‘

the post of A-Grade Guards on the basis of an erroneous ()

20.4.1970.
It was held there that
4. ‘Lif the circular was correctly followed and

1f the reservation quota was confined to the posts

in that event respondents nos. 3 to 8 could not hawe

been considered for selection for appointment to the ‘
posts of A Grade Guards and that the selection uas‘not‘inv
accordance with law as their selection has been made in f
excess of the 15 per cent quota fixed for Scheduled '
Castes candidates. Wwhen the matter went up to the

Supreme Court in Civil Miscellaneous Petition

No. 26627 the Supreme Court passed the following



order on 24.9.1984:

*we clarify our order dated Feb. 24, 1984, by .
directing that the promotions which may be
made hereafter will be strictly in accordance
with the judgment of the High Court and such
promotions will be subject to the result of
the Appeal. 1If any promotions hawve been made
after Feb. 24, 1984 otherwise than in
accordance with the judgment of the High Court
such promotions shall be adjusted against the
future vacancies. CMP is disposed of
accordingly.”

Se ~ In a petition filed under Article 32 before the
Supreme Court - Writ Petition nos. 17386 to 17393 of 1984 1 .
GIRDHARI LAL & ORS. V. UNION.OF INDIA & ORS = the |
supreme Court directed that pending notice the promotions |
which may be made hereafter will be strictly in accordance
with the judgment of the High Court in Civil writ Peti- ‘;
tion ho. 1809 of 1972 and if any such promotions have | .
been made otherwise than in accordance with the judgment %
of the High Court, such prcmotions shall be adjusted i

against the future vacancies.

6. when a similar matter came up before this

Bench in a group of applications, this Bench passed an ordei
on 24:4,1987 to the following effect:.

(1)The promotions which may be made hereafter by the
respondents will be strictly in accordance with
the judgment of the Allahabad High Court in
Civil Misce.Writ no.1809 of 1972, in J.C.Mallik& |
Others v. Union of India and others reported in |
1978, SLJ 401 and such promotions will be sub- i
ject to final result of the cases. If any promo~ %

I

tions have been so far made otherwise than in
accordance with the judgment of the Allahabad
High Court, such promotions shall be adjusted
against the future wvacancies.

(2)1t is hereby clarified that if any scheduled -
Caste/sScheduled Tribe candidate is appointed or !
promoted in his present cadre on the basis of f
his overall merit and/or seniority and not on ;

- the basis of reservation alone, the respondents



(3)

(4)

(5)

(6)
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are not prevented from promoting him to the
higher cadre if he is found otherwise suitable
for promotion even if the reservation quota
fixed for scheduled Caste/scheduled Tribe:.
candidates has been already achieved in the
higher cadre.

The respondents shall not follow the directions
or instructions given by the Railway Board or
other authorities in respect of promotions if and

to the extent they are inconsistent with this
interim order,

If the respondents have made some promotions on
the basis of the orders passed by the High Court
of Judicature at Bombay these promotions should
not be disturbed, However, these promotions will
be subject to the final decisions in the cases.

However, all the promotions in future should be
made by the respondents in accordance with this
interim order, '

This interim order should be followed subject to

the direction given in each case.

A similar order was passed by the Hyderabad Bench

and was extracted by the Full Bench of this Tribunal in

V. LAKSHMINARAYANAN v, UNION OF INDIA & ORS. CASES reported
in 1993(24) ATC Full Bench 420 and it was on the same lines
on the order passed by this Bench, The order reads:

“We have considered these rival contentions,
Having regard to the orders of the Supreme Court
in directing Allahabad High Court's Judgment shall

be implemented and the orders passed by the BRombay .

High Court and the Madras Bench of the Central
Administrative Tribunal to which a reference has
been made in foregoing paras, we direct that the -
interim direction-given by the Madras Bench of

the Central Administrative Tribunal should also be
made applicable to the instant case."

7.We accordingly direct that the vacancies
available, from time to time in the Office
superintendent's branch will be filled up in
accordance with 40 Point Roster system subject
to the condition that the post held by the
members of the Scheduled Castes and Scheduled

- Tribes do not exceed 1% and 73%% respectively at

any given point of time and if a person belonging
to the scheduled Caste or scheduled Tribe is
promoted on his own merits and not in a reserved
vacancy, then for the purpose of this interim
order such appointment will be excluded while
computing the required percentage. Any

promotion that cauld be made in pursuance of this
order will, however, be subject to the result

of main application.”

(Emphasis supplied).
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. by virtue of reservation, he cannot be granted the
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/into the cadre and that his seniority'uould not. be

on the basis of seniority in the 1ovar cadre from

which he rose to the higher cadre aluiit. he came

t.o be premoted on the basis of t.he mservation policye.
This pnopoaition wag not accepted by a Div:l.aion nench
of this Tribunal 1%1!& PAL SINGH CHAUHAN V. U.0.I. & ORS.
,1987(4) ATC 685 and it was held that where a junior
helonging to a reserved éategbry,' R jnmpsm;s over the
senior, due to reservation for SC&ST, such juniors will
have to wait for'the:lr turn for. further promotion.

another

The same view was taken bypivision Bench of this Tri-
bunal at Patna in KAMESHHN! SHARHA Ve U.0.I. & ORS.
1990(12) ATC 26 and 1t was held that if an employee has

got accelerated promotion from Grade °'C' to Gr. ‘B’

benefit of seniority in Gr.'s’ for next promotionm to
Gr. 'A’ and for promotion to Gre *A* his seniority

incr.'B' will hav/e to be determined with reference
to seniority in Gr. C irrespective of longer length

of service renderéd in Gr. °'B®' due to accelerated

promotion.

1l. These decisions were followed also by this

Bench in Tr.A.Ro. 16/89 D G BALIWANT v. U.O0.I. & ORS.

to which one of gé» (shri M Y Pr:l.olkarl. 'nembér (A))
was a party. A similar question arose in Tr.A. ;

Fo. 147/87 P M KHADE & ANOTHER V. WESTERN RAILWAY,

decided on 6,7.,93 and we followed the decision in BALI-
WANT's case as no new point was presented before us.
we, theref.‘ore; took the view that the case was fully

covered by the decision in BALIWANT s case.

12. This was the catena of cases in which what was

described as leap froé.ﬂg was not permitted.
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13. - shri Gangal, learned counsel for the
1ntervenors, however, polhted out t.o us tﬁat in oA

No. 326/89 - ALL INDIA NON SC&ST EMPLOYEES Assocm'r:ton
{RATLWAY) an & ORS V. U.0.I. & ORS. .a Division
Bench at Jodhpur and a division bench sitting at
Jabalpur = OA No. 358/90 RAMLAL B. VERMS & oRs

V. U.0.I. & CRS. - too'k':"a: contréry—'v&ie‘v‘v-lrelyizn'g-»?on KARAM
CHAND V. HARYANASTATE 'ELECTRICITY BOARD & ORS V. U.0.T.

1989 sc 261 and the observations of the Pull Bench <a%
Hyderabad and held that the seniority of officials'

'belonging to SC&ST in any cadre will be reckoned from ' (L

the date of promotion to a grade and not frcm a date of
entry 'mto the grade from which he was promoted.

From whatever source an employee has been promoted, he !
occupies the place with the seniority normally available

alopg with others irrespective of whether he gtt the |
benefit of reservdt'ion or otherwise, and he cannot be
later classified on the basis of his original appoint-

ment or promotion and Ldemefduzther promotion if he (\/

is qualified otherwise on the ground that he

acquired the promotion on the basis of reservation -.-.
only, There is nothing as accelerated promotion in

service jurisprudence.

14, That Division Bench also observed that since
the matter had been referred once to the Larger Bench
and the Full Bench had expressed its view whichli® in
accordance with KARAM CHAND's case therelﬁno point in |
referring the case again to the larger Bench, as the
decision of the Supreme Court is binding on the Tribunal

under Art;.j.c'le 141 of the COnatiéution.

N Lo
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15; . Had the dispute Tested : there pywpexiy
there would not have been any difficulty in following
‘the decision in RAMIAUS, case. But a Division
Bench at Bowbay in M.P. No. 447/89 in certain Transferred
and Orlgirial Applications beginning with 'rr_.A. Ho.154/86
decided on 15.9.89(to which one of us. Shri M Y Priolkar
Member (A) . was a party)took note of the decision in
KARAM m's case and after going through the judgment
felt that it was not an authority on the point as to
whether a person who has been promoted on the basis of
reservation would be entitled to a promotion in the

‘higher cadre frrespective of the fact as to whether the
qguota r_eserved for SC/ST is already achieved or not in
the higher cadre, and then referred to KAMESHWAR

' SHARMA & ORS. V. U.0.I. in Tr.A.No. 385/86 decided on
9.8.89 by Patna Bench of?'xl:'ibunal ' Eas : an authority

on the point mentioned above;

16. It is, therefore, clear that there ére two
sets of decisions taking divergent and irrecongilable
views and it is not possible for us being a coordinate
Division Bench to decide upon the correctness of one
orlggger view and it will be for‘./.m larger Bench

to pronoupee upon the correct legal pogition,

We are ggllfythat J C MALLIK's matter is likely to be
decided/by the Supreme Court when it starts hearing the

appeal from the decision of the Allahabad High OOurt.

17. Shri Ramamurthi, learned counsel for some of the-

appllcants stated before us that a SIP was filed before

the Supreme Court against the decision of VER PAL SINGH's

the was
case and no stay hai been granted, thougtlsm t:aéadmitted.
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18. ‘ shri Gangal for the iesociation pointed that SLP

was fned against the decision in OA 423/89 and b

it ,,"was directed xXxx% . that the matter be l:l.‘ated
~after summer vacation, When the decision in J.C. MALLIK'S
case referred to by the petitioners[\ggégnﬁdered by the
Larger Bench and that no 1nt.erim direction sought by the
appellants hefore the Supreme Court was necessary. The

result is that bot.h sets of decisions hold the field

to-day and the learned counsel appearing for the respon- .

dents Railways contend that there is no uniform view of
this Tribunal which can'be -xxxx* @ followed except
the decision of the Full Bench of the Tribunal.

19. In our view so for as the interim orders
are concerned we shall have to be guided by the ‘°
Full Bench's  view that the_directiong ofe Hyderabad

Division Bench was ! in conformity with the interim

direction of the Supreme Court. We have already extracted

- the order of Hydegabad Division Bench and a proper
reading of ‘that order would be that the vacancies
availabie shall be filled up in accordance with the 40
point roster system subject to the oondition} that the
posts held by the members of SC&ST do not exceed 15 and
-U?[pr?spceagvely at any given point of time, with the
rider that 15&[ person belonging to SC&ST is promoted on
his own merits and not a reserved vacancy then for the
purpose of this interim order such gppointments would be
excluded while computing the required percentage. The
requirement is that the candidate who competes for the
general seat in excess of the quota for the reserved

categories must not have got post on the basis of

reservation, If he has got the post by virtue of
reservation his promotion would fall within the

[
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and directed = that in similar cases the Tribunal shall

‘orders passed in terms of the order of Supreme Court so
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The Bench thereafter made a reference to the Pull Bench
and the matter came to be cousideméd in quite some | :
detail by the Full Bench, However having done so the

Full Bench observed pending decision of the Supreme

Court in MALLIK's case Tribunals are bound to pass interim
otders on applications challenging reservation on the '

basis of 40 point roaster and promotion of SC&ST candi-

dates consistent with the interim order already passed by |

the supteme Court in MALLIK's case dated 24,9.198¢ as
extracted above.They approved the interim order passed by
the Division Bench $m:thig oass xdrxreserencs:da opder

]
i
{
1
t

oh 16.5.88 as one " having been passed in terms of the
’ |

interim order passed by the Supreme Court in MALLIK®s case.—

s
| . | |
pass similar orders taking into account the directions |
of the Supreme Court. If the Tribunal had already passed
any order not in conformity with the order of the supreme

was to
Court inadvertently, such ordex/mam be recalled and fresh

that conflicting directions and interim orders by various |

Tribunals can be avoided,

8. - What 1s of consequence is that in para 49 the
Full Bench observed that ‘though they had discussed the
contentions urged before them by the parties based on
the arguments advanced by them they accepted the request
of learned Additional solicitor General shri V.R. Reddy,
who appeared on behalf of the Raillway, and refrained £rom

expressing their final conclusions on the issues arising
_ have to '
in the cas® which shall/await the decision of the A

Supreme Court in MALLIK's case.

L.

[

!
|
i
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9. .. Reference was made extengively to the
observationof the Full Bénch,before us for the purpose

of enabling us tp take an appropriate view of the matter.

But since the Full Bench 1£se1f has not given any |
conclusions which are final we .are constrained to
observe that none of the oi:servations made by the Full
Bench could be accepted as r.:atio of the decision of the
Full Bench so that it would have a binding effect o:n.
smaller Benches; as practically nothing was finaliy
décided and the controversy on the points of law had
not been set at rést; we mighi:, however, tﬁention here
that none of the parties have taken exception to the
interim ordérs which were passed in accordance with the
directionggiven by the Supreme court’. When the matter
came up before a Division Bench at Bombay senﬁﬁ to which
one of us (shri M Y Priolkar; Member(A)) was a party,
it pointed out that the 1nterim direction given by this
Bench was in @& conformity with the direction given by ‘

- the sSupreme Court ag well as the Hyderabad Bench of the

Tribunal and there was no conflict and that the interim
order passed by this Bench of the Tribunal would be on
the_same terms as pa;sed' hy the Hyderabad Bench. So

ﬁ:r as the parties to the pré;seat»petition are concerned
the position remains. that they still have to obey the

direction§given &ux persuant to the final order by the Full

Bench so for as the matter of reservation is concerned.,

10. The question raised on behalf of the intervenors

- Association was . about seniority. The contention was

for
that /a candidate who got his promotion on te basis of

reservation to the higher post his seniority in the promo |
) i

tional cadre must count: from the date on which he came

|
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restricted quota and he would not be entitled to compete

for thé general vacancies. This, however, will not épply

-to the.category or categories where the person belonging

to the SC/ST is promoted on his own merit and nbt‘in
reserved vacancy and,aﬁy such excess posts would not
count for the reserved category. We make it clear that “
we are:not«deciding any point of principle and we are

not saying anything about the correctness of one or

"other view, but we are bound by the Full Bench's

directions that Division Benches orders be in
accordance with the interim orders of the Supreme

Court. '
|

20. The position so far as the interim orders

|
i
i

which are required to be passed today is concerned is

that the employees of SC/ST will not be entitled to

}claim seniority on the basis of his date of entry in

the promotional cadre if he has got into the cadre on
account of his belonging to SCJST. It is only the other
category which we have mentioned who would be entitled

to compete for the general seats.,

21, ; That takes us to the letter dt. 16=-6-1993
Exhibit 'A' to 0.A.No.596/93 M.J.GUJJAR & (RS, v,
wESTEﬁN RAILWAY which has'been gka challenged

as being contrary to fﬁe interim directions issued

by the Fﬁll Bench; The:Boards letter purports to show
that it Qas being issued on the basis of the directions
of the Full Bench and the orders of the Supreme Court

in J.C.MALLIK'S case. The submission of Shri Ramamurthy
learned dognsel for applicant in QA No.3596/93 was that
though the Railway Board purported to act within the

directioﬁs aforesaid, the instructions are contrary to
the directions of the Supreme Court and the Full Bench.

ExceptioA‘was taken to Clause 3.1 which prescribed the
i because

" manner of:holding selection and confirming the panel /

b e I -, * ?“""‘r}'

|

N

— e P
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it prescribed a relaxed standard in respect of
SC/ST candidates even while competing for the post of |

general category. The language used is ambiguous "

' though the learned counsel for respondent railways
contended that the instructions in clanseIB.l were
confined only to the manner in uhich'the reserved
posts are to be filled and there[&%sno question of-
leap frogging. our attention was drawn to clause 'd'
of page 2 of the written statement in OA 680/93. -

Clause ‘'4° reads:

"(d) It is submitted that for making good
deficiencies of 15 and 7-1/2 per cent, the
principle of 40 point roster will be applied
~and after making good this deficiencies, the
normal rules of seniority will be applied wherein
any employee in the higher grade are senior to
all employees in the lower grade and the employees
whose names are borne on the earlier panel are
senior to all these employees, whose names are
borne selected in the subsequent panel,
irrespective of the facts that they have
accelerated promotion or otherwise." .

~

Xptx xbex Jonbhcba ShadBhOU NGH8AIeBEGK S e Helsenx bk I
Shex Xbanpuane ampioyed xbix xlaesx kxk, What the respondent 5
railways understand by the existing procedure 1is what is
stated in clause (d) page 2 of the written statement, -
the effect of which will-be tolgigseligible,candidates !
who have come by way of reservation also, to compete fon
the general postswhich are to be filled on merit. Even
the standard for £filling the general category;is;notlgg

- observed in their case but a relaxedvstandrd would be
applied when they compete for the post of general category.
This will be contrary to the-interim directions whicn
were given by the Benches of.the Tribunal in accordance
with the order passed by the Full Bench and would not |
be permissible as long as an interim direction stands.
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' have to
Examples 2 & 3 show that when the¥/apply a 3X formula,
favour i

the scales vill be weig‘nEd in _f: of t.he reaerved
category to the detriment of the general category and;_,

- ould . :
the reserved categoriesw make inroads on the posts

which would otherwise be available for the non-reserved
category.' where cannot be any objection to a candidate |
from'the 8C/ST who has come by way of merit‘ competing with
the open categories on the basis of his own merit.

There can be no limit to the vacancies being filled on N
the basis of merit evenv by the persons belonging to the
SC/ST but the .result. of the 1nsttuctions issued by the
letter dated 16.6.,92 would be to prefer the less

meritoriéus to £he meritorious beyond the reservgd quota

of 15 & 7-1/2 per cent respectively for the SC&ST
and this would be contrary to the directions issued by
the Tribunal in consohance with the observation of

the Full Bench. The letter dated 16:6,1992

cannot be per_mitted to be enforced due to nrrmes
the preference 38 sought to be given . and

1t.3s operation shall have to be stayed until the final

decision of these matters;
22, In OA No. 680/93 Bharti Gajjar v. western

Railway and in 0OA No. 72°
Y - ¢ /93 Awasthi V. Western Railway

the petitioners seek - ~ a direction to promote employees —

against additional vacanciesg/posts arising out of

reservation for
re structur.tng order of cadres withoutéamx‘ SC/ST employee summm

The restructuring is based on the instructins dated
27.1.93, Exhibit *A' to OA no. 727/93 and it does mot
result in creation of aiditional vacanciea but upgrada-

tion of existing posts., Annexure A-{ii gives the posi-
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"person belonging to the sC/sT is promoted on his own

of this 1nter:im order such appointment will be excluded
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tion regarding the existing percentage and the reviged

percentage, resulting in upgradatien after the restructur-

~ ing, )In view of the decision ‘of t}ﬁs Tnbunal(Alla“ﬁd‘bad
Bench

_,in OA No. 414/87 N.K. SARNI v. DIRECTOR GENERAL, RDSO
decided on 31.5.88_ the applicants would be entit'led
to ask for relief if reservation is sought to be intro-
duced in the matter of upgradation of the existing |
'POsts. The learned members observed in para 15 that
law is very cleér that in matters of ‘Promotion reserva-
tion would apply but the point 1s whether the upgradation
1s promotion at all and this was answered in the negative
by holding that upgradation was not promotion and that

therefore the roster could not apply ‘for filling the
‘upgraded posts.

In the result we direct: |
23. (i) that the vacancies available from

time to time shouldbe filled up in accordance with the
40 point roster scheme subject to the condition that
the members of the SC/ST do not exceed 15 énd 7-1/2
percent respectively at any given po.:lnt' of time and if a

: L L
merit and not in a reserved vacancy then for the-purpose

while computing the required percentage. Any promot.ion
that would be made in putrsuance of this’orc?er will |
however be subject to the result off &a‘&%%ppucatiogsa nd |
in the light of the clarificét_:ion which we have given :
in the body of this judgm’ent;_

24 | (ii) - that while £illing the upgraded posts ‘ ,
on account of restructuring which do not involve expan=

orted
sion of the cadre, the reservation shall not be res

to. A .

i
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(111) “That the respondent railways are restrained

£rom acting upon and giving effect to the :l.natruetions

contained in R@I;way Board letter dated 16+ .1992 under
General Manager's letter dated 1/20-7-92 and the '

| fnrther instructions of the General manager (E)

under letters dated 1.9.92 and 28.4,93 until. further

~orders as they are not 1n conformity with the interim

directién given by the Tribunal in pursuance of the
Full Bench decision and the directionsof the Supreme

Court in J.C. MALLIK's case.

(iv) ~ All these matters are admitted and
is

leavgzgranted to file joint applications.

Respondents to file written statement if
already -
they have not been filedluithin 8 weeks from to-day.

Rejoinder, if any, within 3 weeks thereafter.

Matters be placed before Registrar for

completion of pleadings on 4,1.1994 and

thereafter 'in sine die list. 54

The all India Scheduled Casts & Scheduled
Pribes (Rallway) Association 1g allowed to intervene

and the applicants are directed to join as a party
respondent in all'these petitions.

Copies of the application be furnished to

shri D V Gangal, counsel for the Association.

Sdfe - . -  sd/-
(M.Y. Priolkar) - (M S Deshpande)
Member (A) Vvice Chairman




