IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, °*GULESTAN' BUILDING NO.6_
PRESCOT ROAD, BOMBAY-1

/

OA Nos. 727; 484; 485; 487; 5713 596; 622;
680; and 703 of 1993

1. L C Awasthi - _ ..Applicant in OA 727/93

2. G M sharma & Ors ..Applicants in OA 484/93
3. L P Mishra & ors +.Applicants in OA 485/93
4. H R samant ..Applicant 1n OA 487/93
5 DM Kagona "soApplicant 4in OA 571/93
6. M J Gajjar & Ors - ..Applicants in OA 596/93

7. Mrs. R R Samarth & Ors. ..Applicants in OA 622/93
8. Mrs. B, Gajjar & ors «.Applicant in OA 680/93

v/s

k)

Union of India

through general Manager .

western Rajlway & Ors. +.Respondents in all above
. oririgal applications

t

Coram: Hon.Shri Justice M.S.Deshpande, V.C.
Hon.shri M Y Priolkar, Member {(A)

r

APPEARANCE:

Mr. G S Walia, counsel
for applicants in OA Nos.484; 485; 487; 571 ef 93

Mr. M S Ramamurthi, counsel
for applicants in OA Nos. 727 & 596 of 1993

MK . G;K.‘Hasand, counsel '
for applicant in OA No. 680 of 1993

Qﬁé A.L. Kasture, counsel

Mr. N K Srinivasan, counsel
for the respondents

Mr. D.V. Gangal, counsel
for the intervenors.

TRIBUNAL'S ORDER: DATED: 5.10.1993
APER: M.S.Deshpande, Vice Chairman) ’
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We had passed an interim order in some cases
earlier staying all appointments and promotions pendiﬁg t

further orders. ) . ' !

2. We heard the learped counsel appearing for ﬁhe
petitioners and respondents at length and also the
learned counsel forlthe intervenors i;e.. All India
scheduled Castes & Schedules Tribes (Railways) Association
(for hrievity; Association) and directed the ;ntervenors

to be joined as a party respondent.

y

3. The first decision was rendered by the
Allehabad High Courtin J.C. MALLIK V. UNION OF INDTA

1978(1) SIR page 842 where the learned judges held that
the Railway Board circular dated April 20, 1970 made
reservation to the extent of 15 por cent in favour of
scheduled Castes in respect of appointment to therposts :
and not to the vacancies which may'océur in the cadre of
po#ts. There the respondents nos. 4 to 8 had.been
-sélected by the sSelection Committee for promotion £o j?
.ﬁhe post of A-~Grade Guards on the basis of an erroneocus
'1nterpre£ation of Rallway Boafd's circular dated

20.4.1970. |
I+ was held there that
4. Lif the circular was correctly followed and

1f the reservation quota was confined to the posts
in that event respondents nos. 3 to 8 could not have
been considered for selection for appointment to the
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posts of A Grade Guards and that the selection was_not in
accordance uithllaw as their selection has been made in
excess'of the 15 per cent quota fixed for Scheduled
Castes candidates, When the matter went up to the
supreme Court in Civil Misce;laneous Petition

No. 26627 the Supreme Court passed the following




order on 24,9.1984:

*we clarify our order dated Feb. 24, 1984, by
directing that the promotions which may be
made hereafter will be strictly in accordance
with the judgment of the High Court and such
promoticns will be subject to the result of
the Appeal. If any promotions have been made
after Feb., 24, 1984 otherwise than in
accordance with the judgment of the Righ Court
such promotions shall be adjusted against the
future vacancies. CMP is disposed of
accordingly.*"

Se In a petition filed under Article 32 before the _
Supreme Court - writ Petition nos. 17386 to 17393 of 1984 | .
L 3 GIRDHARI LAL & ORS., V.. UNION OF INDIA & ORS - the

supreme Court directed that pending notice the promotions
which may be made hereafter will be strictly in accordance
with the judgment of the High Court in Civil writ Peti-~
tion no. 1809 of 1972 and if any such promotions have
been made otherwise than in accordance with the judgment
of the High Court, such prqwtiona shall be adjusted

against the future vacancies.

. 6. When a similar matter came up befcre this
Bench in a group of applications,’ this Bench passed an orde;
on 24.,4,1987 to the following effect:

{1)The promotions which may be made hereafter by the
respondents will be strictly in accordance with
the judgment of the Allahabad High Court in
Civil Misce.Writ no.l809 of 1972, in J.C.Malliks
Others v. Union of India and others repoarted in
1978, SLJ 401 and such promotions will be sub-
ject to fipal result of the cases. If any promoT |
tions have been so far made otherwise than in
accordance with the judgment of the Allahabad
High Court, such pramotions shall be adjusted
againgt the future wvacancies.

(2)1t is hereby clarified that if any Scheduled
Caste/scheduled Tribe candidate is appointed or
promoted in his present cadre on the basis of
his overall merit and/or seniority and not on
the basis of reservation alone, the respondents
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are not prevented from promoting him to the
higher cadre if he is found otherwise suitable
for promotion even if the reservation quota
fixed for scheduled Caste/Scheduled Tribe .
candidates has been already achieved in the
higher cadre.

(3) The respondents shall not follow the directions
or instructions given by the Rallway Board or
other authorities in respect of promotions if and
to the extent they are inconsistent with this
interim orxder,

(4) 1If the respondents have made some promotions on
the basis of the orders passed by the High court
of Judicature at Bombay these promotions should
not be disturbed. However, these promotions will
be subject to the final decisions in the cases.

(s) However, all the promotions in future should be
made by the regpondents in accordance with this
interim order,

(6) This interim order should be followed subject to
the direction given in each case.

T A similar order was passed by the Hyderabad Bench
and was extracted by the Full‘Bench of this Tribunal in

V. LAKSHMINARAYANAN v, UNICON OF INDIA & ORS. CASES reported
in 1993(24) ATC Full Bench 420 and it was on the same lines
on the order passed by this Bench. The order reads:

“We have considered these rival contentions,
Having regard to the orders of the supreme Court
in directing Allahabad Highl Court's Judgment shall
be implemented and the orders passed by the Bombay
High court and the Madras Bench of the Central
Administrative Tribunal to which a reference has
been made in foregoing paras, we direct that the
interim direction .given by the Madras Bench of

the Central Administrative Tribunal should also be :

made applicable to the instant case."

7.We accordingly direct that the wvacancies
available, from time to time in the Office
superintendent's branch will be filled up in
accordance with 40 Point Roster system subject

t0o the condition that the post held by the
members of the Scheduled Castes and Scheduled
Tribes do not exceed 15 and 7X% respectively at
any given point of time and if a person belonging
to the scheduled Caste or scheduled Tribe is
promoted on his own merits and not in a reserved
vacancy, then for the purpose of this interim
order such appointment will be excluded while
computing the required percentage. Any
promotion that cauld be made in pursuance of this
order will, however, be subject to the result

of main application.®

(Emphasis supplied).
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The Bench thereafter made a reference to the Full mench
and the matter came to be considered in quite some |
detail by the Full Bench, Howéver having done so the
Full Bench observed pending &e‘c:l.aion of the Supreme
Court in MALLIK's case Tribunals are bound to pass 1nter1mi
orders on applications challenging reservation on the :
basis of 40 point roaster and promotion of SC&ST candi~ {
dates consistent with the interim order already passed by l
the Supreme Court in MALLIK®s case dated 24,9.1984 as
extracted above.They approved the interim order passed by ‘
the Division Bench pothis Eann X PeSepanon N 0pder 1
ob 16.5.88 ag one "having been passed in terms of the |
interim order passed by the supreme 1(3::0111:1:. in MALLIK®s éase.

and directed that in similar cases the Tribunal shall

pass similar orders taking into account the directions
of the Supreme OCourt. If the Tribunal had already passed
any order not in conformity with the order of the Supreme
Court inadvertently, such ordeiv::;u recalled and fresh l
orders passed in terms of the order of Supreme Court so
that conflicting directions and interim orders by various |

Tribunals can be avoided.,

8. What is of consequence is that in para 49 the
Full Bench observed that.t.hough they had discussed the
contentions urged before them by the parties based on
the arguments advanced by'them they ac&epted the request
of learned Additional Solicitor General shri V.R. Reddy,
who appeared on behalf of the Railway, and refrained from

expressing their final conclusions on the issues arising

have to
in the cas8 which ghall/await the decision of the

Supreme Court in MALLIK's case.,

———— _ - .

b8



9. o Revference was made extensively to_ the
observationof the Full Bench before us for the purpose
of enabling us 1;0 take an appropriate view of the matter.
| But gince the PFull Bench itself has not gi;ren any
conclusions vwhich are final we are constrained to
observe that none of the oﬁeer*v'ationa made by the Full
Bench could be accepted as gat.to of the declision of the
Full Bench so that it would have a binding éffect on
smaller Benches, as pracgically nothing was finally
dacided and the controversy on the points of law had
not been set at rest. WwWe might, however, mention here
that norne of the parties have taken exception to the
interim ordérs which were passed in accordance with the
directionggiven by the supreme Court. When the matter
came up before a Division Bench at Bowbay Bers®i to which
one of us (shri M Y Priolkar; Menber (A)) was a party,
it pointed out that the 1nterim direction given by this
Bench was in & conformity with tlae direction given by A
the sSupreme Court as well as the Ryderabad Bench of the
Tribunal and there was no conflict and that the interim
order passed by this Bench of the Tribunal would be on

the same termg as passed by the Hyderabad Bench. SO !

fir as the parties to the présent petition are concerned ]

the position remains that they still have to obey the |
directionSgiven &x persuant to the f£inal order by the Fulll;

Bench so for as the matter of reservation is concerned.

10. The question raised on behalf of the intervenors

Asso?lat.:l.on was . about geniority, The contention was
or ‘

that /a candidate who got his promotion on the bagis of
regervation to the higher post his seniority in the promo

tional cadre must count from the date on which he came
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/into the cadre and that his aeniority'uou1d'not be

on t.he basis of aeniority in t:he lotlar cadre from

uh:l.ch he roae to the h:l.gher cadre a].ui:t he came

to he promot.ed on the baais of the reagrvgtiqn policy.

fhia pnppoa;tion :e:‘s not accepted by a Ep;-vision Bench

of this Tribunal 7 VIR PAL SINGH CHAUHAN v. U.0.I, & ORS,

1987(4) ATC 685 and it was held that where a junior .

belonging to a reserved éa,f.egbfy_‘ - jnmp's-a.":vg‘.; over the

senior, due to reservation for §C&ST, such juniors will

have to wait for their turn .fo'r'.furt.her promotion.
another

The same view was taken by /Division Bench of this Tri-
bunal at patna in KA_!ESH\'AR SHARMA V. U.0.I. & ORS.

£ 1990(12) ATC 26 and it was held that if an employee has

got accelerated promotion from Grade *C' to Gr. 'B'

. by virtue of reservation, he cannot be granted the

benefit of seniority in Gr‘;'B'l for next promotion to
Gr. "A*' and for promotion to. Gr, *A* his seniority
in cr.'B' will ha.\_nle to be determined with reference
to seniority in Gr. C irrespective of longer length
of service rendered in Gr. 'B' due to accelerated
promotions, |

Lt -

];1.'. ﬁxeeg éeci-si'ons were followed 'also by this
Bench in Tr.A.No. 16/89 D G BALIWANT v. U.0.I. & ORS.
to which one Of G (Shri M Y Priolkar, Member (A))

was a party. A similar question arose in Tr.A.

No,. 147/87 P M KHADE & ANOTHER v. WESTERN RAILWAY,
decided on 6.7.93 and we followed the decision in BALI~
WANT's case as no new point was presented beforg us.
¥e, therefr‘ore; took the view that the case was fully '
covered by the decision in BALIWANT®s case.

12. This was the catena of cases in which what was

described as leap ﬁoitﬁg was not permitted.




13. - ghri Gangal, learned counsel for the
intervenors, however, polhted out to us tﬁat in OA

HO. 326/89 - ALL INDIA NON SC&ST EMPLOYEES .ASSOCIAT:ON
(RAILWAY) BIKANBR & ORS V. __U..O.'I.‘ & dts. a DPivision .
Bench at Jodhpur and a division bench sitting at
Jabalpur = OA RO, 358/50 RAMLAL B. VERMS & ORS

Ve ﬁ.O.I. & CRS. - tdok":,é contrary-view relying.vn KARAM
CHAND V. HARYANASTATE . ELECTRICITY BOARD & ORS V. U.0.T.
1989 SC 261 and the observations of the Full Bench @t
Hyderabad and held that the seniority of officlals
belonging to SC&ST in any dadre will be reckoned £rom

the date of promotion to a grade and not from a date of

entry into the grade from which he was promoted.

From whatever source an employee has been promoted, he
occupies the place with the seniority normally available
along with others irrespective of whether he gét the
benefit of reservétion or otherwise, and he cannot be
later classified on the basis of his original appoint-
ment or promotion amd Ld?r{léfdurther promotion if he

;I.s qualified otherwise on the_ ground that ht

acquired the promotion on the basis of reservation -.-.:
only. There is nothing as accelerated promotion in

service jurisprudence.

14, That Division Bench also observed that since
the matter had been referred once to the Larger Bench
and the Full Bench had expressed its view whick/$e in
accordance with KARAM CHAND's case thereﬁ;i: no point in
referring the case again to the larger Bench, as the
decision of the Supreme Court is binding on the Tribunal

under Article 141 of the Constitution.




15;"" . Had the dispute rested : « there gxRREXRY
there would not have heen any difficulty 1n following

the decision in . RAMIAL'S :3:- case. But a Division
Bench at Bombay in M.P. No. 447/89 in certain Transferred

and Original Applications beginning with Tr.A. No.154/86
decided on 15,9.89(to which one of s Shri M Y Priolkar
Member (A) . ués a party)took note of the decision in
KARAM M'a case and .af.ter going thrq;gh the judgment
felt that it was not an autharity on the point as to
whether a .peréon who has been promoted on the basis of

resarvation would be entitled to a promotion in the

"highexr cadre frrespective of the fact as to whether the
' quota reserved for SC/ST is already achieved or not in

the higher cadre, and then referred to KAMESHWAR

" SHARMA & ORS. V. U.0.I. in Tr. A.ﬂb. 385/86 decided on

the
9,8.89 by Patna Bench of/Tribunal -~ '**as an authority

on the point mentioned above,

16, - It is, therefore, clear that there ére two
gets of decisions taking divergent and irrecongilable
views and it is not possible for us being a coordinate
Division Pench to decide upon the correctness of one
or[gtt}.%er view and it will be for[.!h larger Bench

to pronounce upon the correct legal pogition,

We are :g%«i'lythat J C MALLIK's matter is likely to be
decided/by the Supreme Court when it starts hearing the

appeal from the decision of the Allahabad High Court.

17. Shri Ramamurthi, learned counsel for some of the

applicants stated before us that a SLP was filed before

the Supreme Court against the decision of VER PAL SINGH's

the was
case and no stay hal: been granted. _though/ s1p Mad:nitted
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18. shri Gangal for the lasociation pointed that SLP
was filed against the decision in OA 423/89 and

it was directed xxxxk ; that the matter be nated ; |
-aftar summer vacation, When the decision in J.C. MALLIK': :
case referred to by the petitioners[gfvlagnzidered by t.he_
rargexr pench gnd that no interim direction sought by |
appellants before the Supreme Court was necesséry. The |
result is that bot.h sets of decisions hold the field ,
to—day and the learned counsel appearing for the respon-
dents Railways contend that there is no unifom'view ;of
this Tribunal which can be .xxxx* 3 followed except
‘the decision of the Full Bench of the Tribunal. |

19., In our view s0 for as the interim orders

are concerned we shall have to be guided by the ’

Full Bench's 'view that the directiong ofe Hyii(-;:|':abeu:3|

Division Bench was ! in conformity ;tith the interim

direction of the Supreme Court. We have already ext.ts!acted

the order of Hydepabad Division Bench and a proper

reading of -that order would be that the vacancies

available shall be filled up in accordance with the 40

palint roster system subject to the condition that the

posts held by the members of SC&ST do not exceed 15 and !
“Uzpz%ip:erzig.vely at any given point of time, with i-he |

rider that 1ffperson belonging to SC&ST is promoted on

his own merits and not a reserved vacancy then for the .e

purpose of this interim order such sppointments would ‘be '

excluded while computing the required percentage. 'me
requirement is that the candidate who competes for the
general ssat in excess of the quota for the reserved

categories must not have got post on the basis of

reservation, If he has got the post by virtue of
reservation his promotion would fall within the

~
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restricted quota and he would not be entitled to compete

for the general vacancies. This, however, will not apply

.to the category or categories where the person belonging

" to the SC/ST is promoted on his own merit and not in

reservea vacancy and any such excess posts would not
count for the reserved category. We make it clearlthat
we are not deciding any point:-of-principle and we are
not saying anything about the correctness of one or
other view, but we are bound by the Full Bench's
directions that Division Benches orders be in

accordance with the interim orders of the Supreme

Court.

20, The position so far as the interim orders
which are reguired to be passed today is ctoncerned is
that the employees of SC/ST will not be entitled to
claim seniority on fhé basis of his date of entry in
the promotional cadre if he has got into the cadre on
account of his belonging to SCFST. It is only the other
category which we have mentioned who would be entitled

to compete for the general seats.

2. That takes us to the letter dt. 16-6-1993
Exhibit 'A' to 0.A.No.596/93 M.J.GUJJAR & GRS, v.
WESTERN BAILWAY which has been gka challenged

as being contrary to the interim directions issued

by the Full Bench; The‘Boards'letter purports to show
that it was being issued on the basis of the directions
of the Full Bench and the orders of the Supreme Court

in J.C.MALLIK'S case. The submission of Shri Ramamurthy
learned cognsel for applicant in QA No.596/93 was that
though the Railway Board purported to act within the

directions aforesaid, the instructions are contrary to.
the directions of the Supreme Court and the Full Bench.

Exception was taken to Clause 3.1 which prescribed the
because

" manner of holding selection and confirming the panel [/
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it prescribed a rela:-ned standard in respect of
SC/ST candidates even while compe‘ting for the post of | .
general category. The language used is ambliguous

 though the learned counsel for respondent railways

o - :
contended that the instructions in clause 3.1 were !

confiped only to the manner in which the reserved _ ‘
posts are to be filled and there,&ssno question of |
leap frogging. our attention was drawn to clause 'd‘ _ ' '
of page 2 of the written statement in OA 680/93. ’ ‘

Clause 'd' reads:

#{d) It is submitted that for making good
deficiencies of 15 and 7-1/2 per cent, the
principle of 40 point roster will be applied ;
-and after making good this deficiencies, the : ? |
normal rules of seniority will be applied wherein f '
any employee in the higher grade are senior to - ’
all employees in the lower grade and the employees
whose names are borne on the earlier panel are
senior to all these employees, whose names are

borne selected in the subsequent panel,
irrespective of the facts that they have |
accelerated promotion or otherwise."

o

mwagawmdmmm What' the responaent' L |
rallways understand by the existing procedure is what is :
stated in clause {(d) page 2 of the written statement. l f
the effect of which willibe to/fis‘eligible candidates :
who have come by way of reservation also, to compete for :

the general postgwhich are to be .filled on merit, Even

the standard for £1illing the genei:al category.is,-netigg

observed in their case but a relaxed standrd would be

applied when they compete for the post of general éategory. '

This will be contrary to the —1nter1m directions which

were given by the Benches of the Tribunal in aecorciance

with the order passed by the Full Bench and would nlot

|
be permissible as long as an interim direction stands. ,
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Exaxnples 2 & 3 show that when they/apply a 3X formula,

. which would otherwise be available for t'he_ non-reserved

The restructuring is based on the instructfhns dated

tion of existing posts. Annexure A-i1ii gives the posi-

13
have to
o : favour
the scales will be :Jwe'j_g‘tﬁd',.in.';z-m of the reserved

category to the detriment of the general category and
the reserved cai:egdriés'wln?ake inroads on the posts

category. There cannot be any objection to a candidate
fromlthe 'SC/ST who has come by way of merit competing with.|
the open categories on the basis of his own merit.
There can be no limit to the vacancies being filled on S
the basis of merit.‘evenl by ;he persons belonging to t.he
SC/ST but the result of the instructions issued by the
letter dated 16.6.92 would be to prefer the less

meritorious to the ineritor:l.ous beyond the reserved quota

of 15 & 7-1/2 per-oe'nt respectively for the SC&ST

and this would be coni:rary to the directions issued by
the Tribunal in consonance with the cbservation of

the Full Bench. The letter dated 16:6.1992

cannot be permitted to be enforégd due to wim-er

the preference jdg sought to be given - . anmd

:lt‘s gperati,on shall have to be stayed until the final
decision of thesge .matte;.'s';

22, In OA No. 680793 Bharti Gajjar v. western

Railway and in OA No. 723/93 Awasthi _ ... ... Railway

the petitioners seek ~ a direction to promote employees
against additional vacancies/posts arising out of

reservation for
restructuring order of cadres withou#am& SC/ST employees.

27.1.93, Exhibit *A' to OA no. 727/93 and it does not

result in creation of aiditional vacanciea but upgrada-
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tion regarding the existing percentage and the revised

percentage reaulting in upgradatiom after the restructur- .

:lng. In view of the decismn of th‘ls Tribunal(A]_la‘)faibad

Bench)
An OA Mo, 414/87 N.K. SARNI v. DIRECTOR GENERAL, RDSO

decided on 31:5,88 the applicants would be ent.:ltled

to ask for relief 1f reservation is sought to be intro~

duced in the matter of upgradation of the existing
'posts, The learned members observed in para 15 that

law is very'clez:xr that in matters of promotion reserva-
tion would apply but the point is whether the upgradation
;I.s promotion at all and this was answered in the negative
by hold.lné that upgradation was not prbmotioﬁ and that
therefore the roster could not apply for £illing the

upgraded posts.
In the result we dlrect-
23, (i} that the vacancies available from

time to time shouldye filled up in accordance with the
40 point roster scheme subject to the condition that

the members of the SC/ST do not exceed 15 énd -1/2
percent respectively at any given pc;int of time and 1if a
"person belonging to the SC/ST is promoted on his own
merit and not 1n a reserved vacancy then for thefpnr/pose
of this 1nterim order such appointment wi_ll be excluded
while computing the required percentage, Any bromotion
that would be made in Pursuance of this order will
however be subject to the result od&esigz;plicationsand
in the light of the clarificatibn which we have given

in the body of this judgment,

24, oo i3 ) - that‘while filling the upgraded posts
on account of restructuring which 80 not involve expan=-

elon of the cadre, the reservation shall not be resorted

to. L.

[ T
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(151) . mat tiae‘ respondent ratlways are restrained
from acting upon and g.i.ving effect to the instrmtiona
contained in Rallway Board letter dated 16.6‘;1992 ‘under
General Manager's letter dated 1/20~7-92 ami the -

- £tirther' instructions of_:the General Manager(E}

under letters dated 1;9;92 and 28.4,93 until further
orders as they are not in conformity with the interim
directién given by the Tribunal in pﬁrsuance of the

Full Bench dec:ls:lon and the d:lrectionsof the Supreme

COurt in J.C. MALLIK's case.

(iv) All these matters are admitted and
is . : .
leave Lgrant.ed to file joint appl.tcations‘.’

Respondents to file written st.aternent i1f
already -
they have not bsen £11ed£with1n 8 weeks from to-day:

Rejoinder, i1f any, within 3 weeks thereafter.

Matters be placed before Registrar for
completion of pleadings on 4.1.1994 and

thereafter ‘in sine die 1list.

The all India Scheduled Casts & szheduled ‘
Tribes (Railway) Association is allowed to intervene
and the applicants are directed to join as a party
respondent in all ‘these petition_s.

‘Coples of the application be furnished to

shri D Vv Gangal, counsel for the Association.

sd/... - : . : Sd/-'

(M.Y. Priolka:r) (M S Deshpande)
Member (A) _ vice Chairman

-4
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By virtue of the powers vested in me in
" para of the CAT Notification No, 13/14/91-JA dtd,
18/2/1992. I constitute a Bench consisting of the

Hon'ble Vice Chairman 3hri M.S.Deshpande, gnd, -

' Shri N.K.Verme, M(A), for deciding the Review Application

No. S5/v%, 24/94. ' - | S

2. The said Bench will take up the matter for

considerztion-on v. (. 94 .
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