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IN THE CENTRAL ADMINISTRAT IVE THRIBUNAL

ALIBAT RENCH

CRIGINAL APPLICATION NO: 542/93

Date of Decision: ):gé 67

D. B"m . . Apblicant ‘

-

A p— - ST 5. -'-— i LD .

5hri B. Dattamoorthy.

e R R TR ka1 e L e

. Advocate for
Applicsnt

=Versus—

Union of I“ldz.a & Ors,
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. Respordent (s)

Shri P.M.Fradhan. | .. Advocate for
‘ : "Respondent{s)
GORAM: |

oy 2 T 18

»

Tne Hon'ble  Shri BuS.Hegde, Member(J)
R

The fon'ble  Shri M.R.Kolhatkar, Member(A).

(1) To be referred to the Reporter or not 7 #

(2) Whether it needs to be circulated to o
other Benches of the Tribunal ? ‘

(M.E, KOLHATKAR )
MEMBER (A )
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUVBAT BENCH MUMBAL,

A Som v k. @7 Y MY R EAC T e iy e S5 S A g ST AR @y WD

(RIGINAL _APPLICATION _ NO. _ 542/93,

e I O AT g e W Y A e AT AP YT O e S g iy o g W o sy g 7 g

Propmscs—d __ this the 3 1& day of Jire 1997,

Coram: Hon'ble Shri B.S.Heade, Member(J ),
Hon'ble Shri M.R.Kolhatkasr, Member(A}.

D.E .Waikar *

C/o.B.Dattamoorthy,

Advocate, High Court,

47/4, Asmita, Tarun Bharat

Society, Chakala,

Bombay - 400 099, +se Applicant.

(By Advocate Shri B.Dattamoorthy)
V/s,
1. The Postmaster General,

Nagpur Region,
Nagpur-440 010,

2. The Postmaster General,
Aurangabad Region,
Aurangabad-431 002.

3. The Chief Postmaster General,
Maharashtra Circle,
Bombay - 4C0 COl1.

4. The Union of India,
through the Chairman Fostal
Services Board, Dak Bhavan,
New Delhi ~ 110 OQl. +++ Respondents.

(By Advocate Shri P.M.Pradhan)

fPer Shri M.R.Kolhatkar,Member (A} {

The applicant was working as Assistant
Superintendent of Post Off ices in Shrirampur Postal
Division from 5.1.1982 to 15.4.l§86.7 In the month
of June, 1982 there was recruitment to the post of

- Postal Assistents from the open market. In connection
with this recruitment the applicant was proceeded against
departmentally and by the order dt. 13.11.1991
(at Annexure 'B' page 18) he was visited with the
penalty of censure, Later on, whilq‘working as A,3.P.
Nanded he was promoted as F.l. (HBG-i) Wardha Head

’}C Off ice vide order dt. 28.6.1990 (Annexure - 'A' page 17).
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However, it was stated in the order that before actual

promotion of the above officia%f\
-J\“

,jit may be ensured that
no Disciplinary/Vigilance case is pending/contemplated
- against him and that no punishment is current. He could
not be actually promoted in terms of this order because
the charge sheet which resulted in the penalty of censure
was issued on 20.6.,1990. Subsequently, the applicant was
promoted to Group 'B' on regular basis in February, 1992.
The grievance of the applicant is that the denial of
promption to him to the intermégiaté}grade of HSG{EEEE
{ﬁé}hﬁ,that he has suffered in terms of pay fixation in
Group 'B'. The contention of applicant is thatﬁ  :}
he was not at all blameworthy in the case of selection
for the post of Postal Assistant cadre and that the
penalty of censure should be quashed on the ground that
it is baseless, arbitrary and unjust, aﬁa;ihgiiihe
Respondents should be directed to implement the
promotional order dt. 20,6.1990 and to fix the pay of
the applicant and pay the resultant arrears and to give
the applicant notional promotion with consequentisl
benefits from the date the applicant's next junior was
promoted to Group 'B'.
2. The penalty of censure was imposed as observed
on 30.11,1991. Admittedly, the applicant did not file
an appeal against the order. The O.A. was filed on
31,5.1993. The challenge of the applicant to the
penalty 'as imposed, therefore is time harred and we are
not inclined to go into the question of validity or
otherwise of the penalty. We propose to proceed on the
/4(hhbasis that the applicant was validly visited with the
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subsequent
penalty of censure and whether the/action taken by the

department is in accordance with the Rules or not.
3. The responden®s have contended that the
applicant could not be relieved to join the HSG post

because disciplinary case was pending against thefi?'f”m

applicant. The respondents have also stated that

—itr,

and since the charge sheet was issued earlier viz.
20:6.1990 and therefore his case was in fact considered
as if sealed cover procedure was followed and therefore
not relieving him on promotion was perfectly in order.
S50 far as his promotion to Group 'B' is concerned the
applicant was due for consideration by the DFC meeting
held ‘gfter 13.11.199L, Since the next DI was

held on 7.4.1992, the question of promotion to H3G - I
did not arise as he has been promoted to the Postal
Service Group 'B' post in February, 1992, thus there was
no delay or denial of promotion after the conclusion

of the departmental proceedings.

4. The counsel for the applicant in this
connection relies on Government of India instructions

No.26 below Rule 11 of OSS (CCA) Rules, 1965 exiracted
an

at Annexure 'E' page 28/ the same reads as below :

oo d "Where the deparitmental proceedings have ended
with the imposition of a minor penalty, viz.,
censure, recovery of pecuniary loss to the
Govermment, withholding of increments of pay
and @i&hﬁq}hing of promotion, the recommenda-
tion of the D.P.C. in favour of the employee,
kept in the sealed cover, will not be given
effect to, But the case of the employee
concerned for promotion/conf irmation may be
considered by the next D.P.C. when it meets
after the conclusion of the departmental
proceedings. 'If the findings of the D.P.C.

[ are in favour of the employee, he may be
Promoted in his turn if the penalty is that of
'censure" or recovery of pecuniary loss caused
to the Goverrment by ngglggence or breach of

orders." v
: : further
A%’ The counsel for the applicant/states that the case of

0.04.
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the applicant has to be decided on the basis of the law
as prevailing on the date of issue of charge sheet viz.

20,.6,1990, ©n that day the Full Bench Judgment in
K.Ch.Venkata Reddy & Ors. V/s. Union of India & Ors.
{Full Bench Judgments of CAT Vol.I {1986-1589 Page 158){

held the field, In that Judgment it was held that
"consideration for promoticn, selection grade, crossing
the efficiency bar or higher scale of pay cannot be

withheld merely on the ground of pendency of a disciplinaxy
or criminal proceedings against an official". Further,

"in cases where a penalty is imposed on the official after
the conclusion of the enquiry, his claim for promoticn
should be considered by a review DIC as on the original
date in the light of the results of the sealed cover as.
also the penally imposed and his claim for promotion
cannoct be postponed for consideration to a subsequent

date®. The counsel for the applicant would therefore

urge that the department ought to have coTEidered the
R oo
applicant for promotion to the HSG Grade, thae Review
~
DFC af ter disciplinary proceedings against the applicant

were concluded,.
5. However, the Full Bench in K.Ch,Venkata Reddy

& Ors. th been considered in the Supreme Court in

Union of | India V/s. K.V.Jankiraman §AIR 1991 SC 2010{4.

The Supr%me Court has interpreted the above conclusion
of the Fhll Bench to mean that the pranotion etec. cannot
be withhéld merely because someldisciplinary/

criminal] proceedings are pending against the employee.

To deny the said benefit, they must be at the relevant

time pending at the stage when charge-memo/charge sheet

has already been issued to the employee.

6. In terms of Union of India V/s. K.V.Jankiraman
theref ore the action of the department in denying the
promotion to the applicant does not appear to ke against
the Rules. .

Te The counsel for the applicant would, however,

00050
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submit that the Judgment in K.V,Jankiraman's case was
delivered on 27.8.1991, but the Judgment in K.Ch.Venkata

Reddy's case was delivered much earlier viz.2,.3.1987 and
K.Ch,Venkata Reddy's case shoulé be deemed to have held
the field on 20,.6.1990,
ig, , It is difficult to accept the contention of the
applicant. The department at any given time would follow
the instructions as current at the time., The department
cannot be expected to act in terms of the current
case-~law excepting the individual case especially when the
decision in question was challenged before the highest
Court., It has to be held that the law in the matter was
in the state of flux and was settled only by pronouncement
of the three Judge Bench in Union of India V/s. K.V.
Jankiraman. I have already referred to the interpretation
placed by K.V.Jankiraman's case on the conclusion in the
Full Bench Judgment. K.V.Jankiraman's case has also

@ made pertinent observations in para 8. In this para,
the Hon'ble Supreme Court has not accepted the theory
of double jeopardy which was followed by the Full Bench
of the Tribunal, which had therefore held that "if an
employee is visited with the penalty as a result of the
disciplinary proceedings there should be a Review

DFC as on the date when the 'sealed cover procedure® was
followed andlas also the penalty imposed'l‘3 The Supreme
Court has observed that to qualify for promotion, the
least that is expected of an employee is to have an
unblemished record. The least that is expected of any
administration is that it does not reward an employee
with promotion retrospectively from a date when.for his
conduct before that date he is penalised in praesenti.
9. Apart from the fact that 'sealed cover procedure'
in fact was not followed in the case of the applicant,
r":‘:tjll'xis Tribunal is required to decide the case on the
basis of the law as prevailing on the date the Judgment
is pronounced and not on the basis of the law as pre=-

A%Zﬂ vailing on the date that the charge sheet was issued.

sesBy

L]




10. Considering the facts and circumstances of the
case therefore, we are of the view that the promotion

to the HSG Grade was rightly denied to the applicant

in the circumstances and after disciplinary proceedings
were cogi%uded the department has at the first opportunity
promoted/to Group 'B' post. The department,therefore,
cannot be said to have dealt with the applicant unfairly,
11. In our view, therefore, the O.A. has no merit

and the same is dismissed with no orders as to costis.

/W/fté/&b/ /c«w W
,.——--———"'—""-"’-'—"_'_"— £

{M.R . KOLHATKAR ) | (B.S.HEGDE )

MEMBER(A ) MEMBER({J).



