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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, fg
BOMBAY BENCH,

CAMP AT NAGPUR,

—— T s s — o — o —— e — e . —

V/s,
Union of India & Ors. ... Respondents,

Coram: Han'ble Shri M.R.Kolhatkar, Member(h)..

Applicants by Shri S5.H.Iyer.
Respondents by Shri R,P.Darda.

JUDGHMENT -

- —

[Per Shri M.R,Kolhatkar, Member{A)§ ©ot. [} .3.1995.
In this DA}the tuo applicants have challenged
the pay fixation in the post of Chargeman Gr.II

consequent on promotion of the applicants as Chargeman
w.e,f. 23.6,1986
6r.I/in the IVth Pay Commission pay scale of

R.1600-2660 (vide Annexure A-7). By the Factory

Order dt. 18.7.1990 the pay of applicant No.1

Shri D.N.Sachukhan was fixed at R.1950/- as on
1.10.1986. Similarly, the pay of Shri J.K.Dhs (second
applicant) was fixed by the same order w.e.f. 1.10.1986
at Re,1950/-, de might reproduce with benefit,

the extract from the pay fixation order

Apptt./ Effective Pay Scale of Dt. of Pay after
Promotion date fixad pay next in- grant of
‘ crement increment

- v ek THE g o o A g ey e i BN SES myn VAL TR b LSS g L IR s e AT WST W P s rem n T fae P i en L e T W S s Se T e dem may e ey e

SHRI D.N.,SADHUKHAN,Ch 'man-1/MM(887276)

Supervisor 1,10.73 R5.425/ R, 425~15~ 1.10.74 FRs,440/-
*A(Tech) 500-EB-15-1.10.75 R.455/~
560-20-~7001.10.76 $s.470/-

1.10.77 Rs.485/-

*Redesignated as Ch'man w,e.f. 1.1.80 1.10.78 &,500/-
1.10,79 R.515/-

OTE : Finmanci it v.e.f.7.5,
A RE Financisl benefit u.s.f.7.5.88 4 10080 &.530/-

10-2-
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1 2 3 4 5 6
17.10.81 Re.545/-
1.10.82 R,560/- °
1.10.83 FRe,580/~
1.10.84 ®.600/-
R . . 1.10.85 RS.GZD/_
7.1.86 Ps.,1B00/~ Rs,1400~40~ 1.10.86 {::) -
1800-~LB~-
50-~2300
Ch'man-I 23.6.86 R.1850/- R:.1600-50~ - -
2300~-E8-~
60-2600
1.10.86 ®.1550/-  -do- 1,10.87 FRs.2000/-
1.10.88 £.2050/-
1.10.39 R,2100/-
2. However, the pay of Shri A,K.Ghosh who was juni-

cr to the apblicants and who was promoted subsequently

viz. 6.12.,1986 was fixed on 1.10.1986 at £.1500/- and

on 6.12-1986 at &702000/"-

Ghosh 1is giuenAbelour

The 5Ly fixation of Shri 4.K,

Supervisor 1.10.73  Rs,425/- Rs.425-15- 1.10.74 Bs.440/-
‘At (Tech) 500~EB-15~ 1.,10,75 R,455/~
15-560~20~ 1.10,76 R:.470/-
700/~ 1.10.77 §.485/-
1.10,78 Rs.500/-
*Redesignated as Ch'man Gr.II *1'10'79 Rs.515/-
w.e.f. 1.1.1980 *¥1.10.80 R,530/-
1.10.81 Rs.545/-
NOTE : Fimancial benefit w,e.f. 7.5.88 1.10.82 Rs,560/-
1.10.83 R.580/-
1.10.84 R.600/-

' ' , i 1.10.B5 R.620/-

Ch'man-II 1,10.86 R.1900/~ Rs.1400-4C~  1.10.87) Rsymmmm

"~ 1800-EB-50-
2300

Ch'man-1 6,12.86 f,2000/2 f.1600-50-{" 11.12.87 f.2050/-
2300-E8-60- ™ .12.88 R, 2100/~
2660/~ 1.12,89 Rs.2150/-
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3. It is this differential pay fixaticn of

S5hri A.K,Ghosh which has been challenged by the

applicants., According to the applicants, this pay

fixation is not in accordance with the Government

Orders on the subject viz, O.M. dt. 23.11.1987(at

page 44)read with O.M. dt, 7.8.1989(at page 47).

4, The Respondents have not disputed the facts

/%%\, regarding dates of promotion and the pay fixation as

PR
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actually done. They have, however, deniec that the

pay Fixation @pecially of Shri A.K.Ghosh was wrengly

done. According to them the pay fixation in respect

explapation(2),to Rule 5 of
of the applicants has been done in accordance with /

CDs (RP) Rules, 19586. They have specifically stated
‘vide reply to the M.P. dt. 1.1.1994 that:~

"as per CDS(R.P.)Rules, 1986, the option for
fixing the pay from next ingrement date is
applicable in case of an existing scale and
nct applicable in case of promotion/appointment.
The applicants were promoted w,e.f, 23,6,1986,
hence as per provisions of COS (RP) Rules,1986,
they were required to be brought in the revised-
scales of pay w.e,f. 1,1.71986. As their
next increment in the grace of Chargeman
Cr.Il was due after the date of promotion,
their pay was fixed in the revissd scale
vee.f. 1.1.1986. Then, as per FR 22{(a)(i)
their pay was fixed on the date of premotion,
Their pay was again fixed on the date of
increment under FR 22(C) as per their option.
In case of Shri A.K.Ghosh, he opted for
fixaticn of pay from his next increment date
i.e. 1.10.1586 and as he was holding the grade
af Chargeman Gr.II on that date his pay .was
fixed in the revised scale w.e.f. 1.10.1986.,
Shri A.K.Ghosh was promoted to Chargeman Gr. I
(Tech), on 6.12.1986, hence his case cannot
be comparec with that of the applicants.”

5, The explanation (2) guoted by the Respondents
reads as below:

"The aforesaid option shall not be admissible

to any person appointed to a post on or after

1st January, 1986,uwhether for the fist time

in government service,or by transfer or/
promotion to {andther_) post and he shall be allose—
pay only in the revised scale.,®

b, The applicant, however, contends that the

Civilians in Defence Services (Revised Pay) Rules,1986

were) notified on 23.9.1986 (vide page 112) and

(2) to Rule 5 applies .
explanation/not only to the applicants, but also to

Shri A.K.Ghosh, {In the case of?Shri. A.K.Ghosh, however

(2) to Rule §
the respondents have not made the explanation/applicablk=

and alloyed him the option, whereas, they have not Cal;
. _pay fixation of applicants in accordance uith

Culatedl/fhe option gfjthe applicants. It appears to

us that the reliance on Explanation (2) to COS(RP) .

fules, 1986 is not in order, 1t is on recopy Hgt

-
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both the applicants, as well as,Shri A.K.Ghosh

were in fact afforded option. What has happened,

however, is that the option exercised by the applicants

does not appear‘to have been acted upon and the option

given by Shri A.K.Ghosh appears to have been acted

upon, In this connection, the applicants have invited

.our attention to the working sheet at page 7 of their

application in which they have shoun how if Ehe existing
also

orders were correctly applied the applicants/woulc

get %,2000/- as on 1.10.1586 :

Pay in the existing Rs.620/~ Basic Pay
scale of pay of R.425- R5.933-10 DA all kinds
700 As on 23.6.86 of Rs.122-00 Interim Relief
the applicants and the ~— 777~ I&1I1.
reckonable DA, IR,etc R.1675,00

for the purposes of
fixation, notionally

agd 20% aof Basic Pay Re. 124,00

s -

Total Ree1799.10

Pay in the new scale
in lower grade/post Rs.1800.00

Pay to be fixed on.

23.6,1986 in the Rs.1850/=
nost of Chargeman ToEETEEEEE
Gr.l, in revised

scale, under F.R,

22(a)(i)/CSR Rule

156 (the stage of

pay above that of

pay in lower post )

in secale R.1600-50-

2300-E£B~2660

As on 1.10,1986 after Rs. 640/- Basic Pay

drawal of increment in Bs. 963.20 DA all kinds

loyer post in the Ree 124,00 Interim Relief I & II
existino scale (sub- = ecommemeoo g .
stantige pay reckonable

for fixation in Ree1727.20

existing scale)

Add 20% Basic Pay ks, 128.C0

Total Rs,1855,20

Substantive pay fixed in
the Bevised Scales
Rs.1400-40-1800-EB-50~
2300, as per option
exercised under CDS
(RP) Rules, 1986, as
on 7.10.1986, 1in the
74 oSt of thataeman II(T) [.1900-00




Pay to be fixed on

promotion to @hargeman

G, I ip the Revised

‘Scals of Pay Rs,1600-50-

2300-EB-60-2660, 25

per option an promotion, '
under F,R. 22 (C)/CSR B i
156{A) w.e.f. 1,10.1986 f.2000.00

7. The CDS{RP) Rules, 1986 were notified an
23.5.1986, Houwever, they were to come into force as
on 1.1.1986. The Respondents, however, appear +to
ha&?iiégégéyon"thé'basis that the retrospective
dperation of the rules applies only in respect ‘of
Of ficers who were promoted prior to the issue of
the orders viz, prior to 23,9.1996. It is these
Officers who the Respondents appeargbtm haVE'::::j
held ineligible for the beneFit of the Dptions;éuen
though they actually -exéftised the same, Sinc§ the
applicants were promoted on 23.6.1986 they ueré nct
given the benefit of the option,Since Shri A.K.Ghosh
was dethEG‘Oﬂ 6.12;1986 i.e. tQ say after the issue
of the CDS(RP) Rules, 1986 he was given the benefit
of the option, It is pnly in this manner thatithe
irrational uorkingﬁgf the pay scales of the applicants
can be explained. The applicants have contended that
we should declare Explanstion 2 to the EDS(SP%
Rules, 1986 to be invalid, In our view, we aré not
required to go into the validity of the rules. Ue
can ﬁecide the mattér on the point of discrimination.
It is not disputed that both the applicants anc

Shri A.K,Ghosh belonged to the same caare of the
Civilian Defence Service. The applicants are senior
to Shri A.K.Ghosh,inspite of this the respondents
have given the benefit of option to Shri A.K.Ghosh

4%(5,?nd fixed his pay at R,2000/~ w.e.f. 6.12.1986 the
' ..06.
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date of his promotion., According to us the applicants
are also entitled to have their pay Fixecd at R,2000/-
Wee.f. 23.5,1986 the date of their promotion, (agnd/
Respondents are not entitled togiggiigg}n%%ﬁ%ii%%Z?Eﬁﬁgnd
between similarly situated employees, Ue, therefore,ir
direct the rESthdents to fix the pay of the'applicants |
as indicated on page 7 of the application reproduced

in para 6 above and on the basis of this revised pay
fixation give all consequential benefits to the
apﬁlicants including arrears of pay and pgromotion,

if any. There will be no orders as to costs.

Jing Blr4

(M.R.KOLHATKAR)
MEMBER(A)
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Revieu Petition No.[ (N)19/95

and
‘Mipc.Petition Nof)302/95
in

0.4. ND2457/93

DEIGAEA;¢N» the AR gay op  Jane 400

CORAM: HON'BLE SHRI M.R.KOLHATKAR, MEMSER{A)

/?? 1, Union of India
o through

; its Secrstary,
Govt. of India,
Ministry of Defence,
New Delhi.

2., Director General,
Ordnance Factory,
10-A, Auckland Road,
Calcutta,

3, General Manager,
Crdnance Factory,
Ambazari,
Nagpur - 21, : .. Review Petitioners

-versus-
1. D.N,%acdhukhan
2. J.K.Das : . RESpohdents

0RO E R(BY CIRCULATION)
fPer M.R.Kalhstkar, Member (A) §

This is a review petition filed by original
responcents viz, Union of India & Ors. against my
judgment dt. 16«3-85, Under the rules Reviey Petition
is required to be filed within a month of receipt of the
copy of the judgment. It is neot disputed that the caopy
af the judoment was received by the respendents cn or
about 27-3-85 and the revisw petition ouaoht to have

becn filed by 27-4-95. The Review Petitlon has, haﬁeuer,

been filed on 1¢2th CBctober,1995% i,e., after a delay of

o2/
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about six months. The main ground for delay advanced
is that there was inter departmental consultation

as to filing of 3LP and the decision not to file the
SLP and to file af;&evieu petition could be arrived
at bescause of the uarieué'Formalities involved @ﬂ{ﬂ‘ﬁ
during this time. Inrmy view these reascns for delay
are not satisfactory especially considering the
lengtﬁ af delay and the Review Petiticn is thercfore

liable to be dismissed on the ground of delay alcne.

2, Coming to the meritsﬂthe revieu
petitioners have contended that the pay fixation is
in acecorcdance with COS{RP) Rules 1885 and the Tribunal
has not consicered any part of the rules including
Rudend
explanation (2) below Rule 5 of COS{RP)A9B6 invalid.
The petitioneré have then coverec the Qround
traversed by them in ths written statement and have
finally stated that the Government as a matter of
liberalisaticon, issued order that if a Government
Servant opts the revised scale of pay fraom the Cate of

increment falling during 1586 or 1987, he can be allowed

the benafit of Rule 7 ibid. Unfortunately, Shri Sachukhan

o

is not in g position to avsil of this option because

‘he was promoted before the date of increment falling

during 1986, Thus, it can be said that the case of
Shri Sadhukhan is hard onme but it cannot bes said that
the pay fixed is wrong, This type of hardship can also
arise even in cases whare the pay 13 not fixed under

CDS(RP)Rules,1985 viz, where a senior Govarnment servant

is promoted before the date of incrament In the lower post

and the junior 1s promoted after drzwal of increment in

W3/



Y

3

-t 3 1. : Cfi) e

the lower post. In such cases the pay of tﬁe senior
is not revised from the date of premotion. However,
his pay is stepped up from the date the junior has
started drawing more pay. The Government is ready to
allow the same benefit in the instant case. In non
consideration of this aspect of matter, error is
apparent on the face of record énd_hence the judgment

needs to be reviewed.

3. R I haﬁiconsidered the matter. In the 0.A.
the applicants wanted to decide the matter an the
poiht-of unconstitutionality of the .rules involved,

I did not go into that aspect because it was possible

to decide the case on the ground of discrimination

in terms of Article}14 and 16 of the Constitution,

uhich gives eﬁuality of treatment. In my uieul,thareForerJ
thé_judgment has beén correctly rendered and there is

no error appatent on the face of the record a such as

,\_""‘—"‘ e f{f-"?;‘-!' Ea.ti-‘

ould, necessitat’éla review of my judgment in terms of
[ S
Rulesunder Orcder 47 of CPC, \

4, - Review Petition is therefore dismissed
on the ground of limitation as well as on merit.

The Review Petition is being decided by circulation .

ot

as is permissible under rules. FMP (N) 302/95 also stands

i
disposed af., \ '
P AU ol fforer “
S iy
. (M.R,KOLHATKAR) NS
M Member (A)




