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Ashok Kumar Gupte

Works Manager

High Explesives Factory,

Kirkee Poona, residing at

22/1 Club Road, |

Brdnance Estate, Kirkeej <o Applicant!

By Advocate Shri S,P. Saxena,
V/s .

Unicn of India through

the Secretery

Dept ! of Defence Production
Ministry of Defence, DHQ P,OQ,
New Delhi.

The Chairman

Ordnance Factory Board
10 A, Auckland Road
Calcutta,

The General Manager
H.,E, Factory, Kirkee
Poona,’

The Secretery

Union Public Service

Commission, Dholpur House

New Delhi, .+ o Respondents !

By Advocate Shri R.K, Shetty.

ORDER

§ Per Shri B.S. Hegde, Member (J){

In this O.A. the applicant has
challenged the impugned order dated 171,92

—

and 28,2,92, He also prayedﬁﬂﬁgg?the E&EEEE;;Z
selected by UPSC in the Combined Engg. Services
Examination of earlier year shall be senior

to those selected in later yesrsj and to quash
and set aside the impugned seniority list of
Senior Time Scale grade (Works Manager grade)
issued on 28,292, so far it relates to the applicant?

and to direct the respondents to list the
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applicant in the seniority list as on 1MNJ92 just
below Mr. K.K. Pati which is in accordance with the

applicant's name listed in the seniority list
dated 1J1/89

2 The applicant has been selected by the
UPSC, Government of India, under Combined Engineering
Services Examination in the year 1983, The applicant
was selected and appointed as Asstt, Works Manager
Prob/ Engineer (Electrical) in IOFS cadre in the
Junior Time Scalaﬁ Although he has been selected

by the UPSC against 1983 examination, the letter

of appointment was issued by the respondents on
7.1./67., Persuant to that, the applicent has joined
the duty in the respondents department on 105287,
It is stated, that the intervening delay is
atiributable to administrative delay involved from
the stage of examination till appointment letter is

issued to applicent, and the same delay is not |

attributable to any inaction on the part of the
applicanti It is further stated, that the UPSC

is conducting Combined Engineering services
Examination every year, and persons selected by UPSC
are posted to different departments/Rinistries of
Government of India in the Junior Time Scale grade,
Therefore, it is pertinent to mention that since
the above recrultment is done every yesr by UPSC,
Officers appearing and selected in the Examination
of earlier years are placedf/considéred senior to
those selected in the examinetion of later year,
without distiibing their inter se.senicrity in the
respective department/Ministry where they are

posted after their joining. Therefore, since the
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applicant being of 1983 batch of Combined Engg.
Services Examindion he has to be treated senior
in IOFS cadre compared to those of subsequent
batches of 1984 to 1987 in the IOFS cadre and

in the seame Junior Time Scale Post/

32 - Subsequent to the joining of the

applicent in the department, the respondents have

issued seniority list in 1989 of all officers holding
the post of Assttd Works Manager (Engineer); The
applicant was correctly shown at Serial Noi 27 in that
lists¢ The seniority list is on the basis of select
panel prepared by the UPSC on merit (Exhibit «3)d
The select panel prepared by the UPSC at the time of
recruitment on year to year baéijs.‘@ Thereby the
applicant has no case on the above seniority list
Thereafter, the applicant has promoted as Works
Managerléenior Time scale with effect from 27.2.X%1
without effect on senjority# The above promotion
was made provisiond and subject to confirmation of
interese~seniority of of ficers(Exhibit A = 4)
Thereafter, the respondents issued the 1nter;se-
seniority list of ICFS officers E@;ﬁjgn 1idhgo2,

for all officers in the senior time scale MNorks
Manager, While preparing the said impugned senicrity
list, the respordent;) did not prepare separate
seniority lists of different trades, but have
prepared a combined seniority list of ail S.‘r .'3 .
officers irrespective of trades, The preparation of
the impugned senfority list is not on the basis of
the statutory Rules, or any other Rules on the
subject, and the sme is prepared arbitrarily and

not on eny justified grounds, besides, contrary

to Rules, Under this seniority list, the applicant's
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name is shown et serial No, 373, This 1s contrary

to S.R;O? issued by the department because many of

his junior who appeared at the Combined Engg?
Services Examination in the subsequent years are
enlisted above the applicsnt for no justified reasonsy
A list of officers who are junior to applicant but
enlisted above the applicant in the impugned seniority
1ist (Exhibit A =~ 5)& On receipt of the impugned
senfority list, the applicant made representaticn

on 13,4792, The same was replied by the respondents
on 171192, stating that ® the officer has mixed

dp his seniority in the grade of JIS with thatof

3TSs The seniority in the grade of JIS is determined
as per recommendation of the UPSC while seniority

in the grade of STS is determined’%giﬁhe bssis of

the recommendation of the relevant DPC, therefore the
seniority has been fixed correctly as per rules and
instructions on the supject., Against that reply,

the applicant made further representstion on 10233
bringing out the verious discrepencies in the impugned
order of seniority list, which has been replied by
the respondents vie their letter dated 26.,3,93 stating
that O.F; Board has nothing further to add to what has
already been stated in letter No,401/A/G dated 171,92,
Thereafter the applicant has filed this O.A. in the
year 19932

47 Shri B;K; Shetty counsel for the respondents
submitted that the application filed by the applicant

is hopelessly barred by time in view of section 21

of the Administraetive Tribumals Act) The respondents
states that the question of noneappointment of applicant
in the year 1983 1s reflected in the seniority list on
28,2419927 There is & direct connection between the
non=appointment of the
sy

applicant in the yYear 1983 and

d§ lam
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the seniority list of 1992, The connection is that
the nonegppointment of the applicent in the year

1583 is the cause and the effect is that the position
at serial No 373 is the effect It 1s further stated,
that the seniority position given to the applicant in
STS at seriel No,373 is in accordance with law; In
para 9 the respondents have stated that the applicant
has himself admitted that he has no grievance about
assignment of his seniority in the entry grade i/el
Junior Time Scale of ICFS as circulated vide IOFS
Seniority list as on l;ﬁih9; accordingc@ﬁﬁhhich,

the Junior Time Scale Officers selected by UPSC in the
direct recruitment vecancies earlier have been assigned
enwblock seniority over officers selected in the
subsequent examination/ This is as per the seniority
Rules and the petitioner has also accepted his seniority
in the Junior Time Scale of ICFS, Till 1989, seniority
in IOFS was Trade-Wise Upto Junior Administrative
Grade and from JASG onward it used to be devetailed
seniority list, However, on the basis of an amendment
made in the IOFS Recruitment Rules in September 1989,
the seniority list of IOFS officers from the entry
grade i,eg Junior Time Scale onwards have been preparad
on the basisigg devetailed seniority! It is contended
that Note 4 téd SRO 8 of 1973 has not been violated in
the case of the petitioner, It is also stated that
STS in IOFS though as per recruitment Rules a
Non-gelection post, promotions are dependert on
eligibility, recommendation of DPC availability of pst
etc., Officers recommended by a DPC for promotion to
STS retains their interwse-seniority position as

recommended in the panel in the order indicated]

A
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5 The learned counsel for the applicant
has drawn our attention to recruitment Rules 1973
wherein it 1s stated that the relatiw seniority

of direct recruits will be determined in accordance
with the order of their selectlon for appointment

to the grade, whether by the UPSC or any other
selecting authorityd Note 4 to SRO 8 of 1973 which

reads ag below:

" If an officer appointed to any posts
in the service is considered for the
purpose of promotion to the higher post
all persons sénior to him in the grade
shall also be considered notwithstanding,
that they may not have rendered the

requisite number of years of service

Therefore, the applicant urged that the delay in
appolntment is not due to the applicant’s inaction,
but delay iﬁjiséue of appointment order is solely on
the part of respondent's inaction, and in view of

the rules referred to above, the applicant should

be given seniority from 1983 onwards, It is true
that the promotion to Senior Time Scale (Stgﬁprequirs
4 yéars qualifying service, in the Junior Time Scale,
8s per recruitment Rules It is also not in dispute
that promotion to the post of STS, shall be made

on the basis of seniority cum fitnessi

63 We heard the counsel for the partises and
carefully considered the pleadings and oral arguments.
on perusal of the pleadings and argument, we find that,
the reasons adduced by the respondents is not at 2all
satisfactory and the seniority given to the applicang’
15 not in accordance with rulesd Therefore, in our view

the said impugned seniority 1list is not sust@i@%bleg
s N
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74 The learned counsel for the applicant in
support of his contention relied upon the decision of
Madra Bench (1994) 27 ATC 374 in the case of S,P,Saxena
V/s. Union of India and others, 2 similar issue was
decided] The Tribunal held that the applicant, a
direct recruit Junior Time Scale (JTS) officer of
Indian Ordence Factory Service, His Juniors were in
seryice in 1983 while the applicant could join in
February 1984 - Promotion to the Senior Time Scale
(STS) admissible after completing 4 years segvice
in JISJ A DFC meeting held on 25,337 wherein the
candidates who would be completing 4 years service
upto 31,1287 were considered,’ The applicant's
exclusion on the ground that he was yet to complete
prescribed service on the cut off date, It is also
stated that the applicant should have been provisionally
included in the panel but promoted only when he
completed four years seryice, His seniority,however
to remain unaffected due to his late promotion
vised=vis his juniors, Therefore, the applicant
submits that the facts of the case decided by the
Madras Bench 1s same to that of the present caseﬁ
Accordingly, the seniority list is required to be
quashed and set aside

8 The respondents have taken a plea that the
0.A. filed by the applicant is barred by limitstion
because the impugned order are on 17/1132 and 10,23
respectivelyy Thereafter the applicant has filed the
o.A;:ga 19937 Therefore, the question of application being
berred by limitation does not arise. This is nothing

but none~application of mind on the part of the
respordentsd Till 1992 the applicant has been shown

senior according to the rank given by the UPSC, It is

2
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stated in the recruitment rules for the 1989, that
the promotion post to Senior Time Scale shall be
made on the basis of §gnig;;514gmn;§iigg§§ smongst
sultabke officers from the lower posts. The post
of STS was based on the recommendation of the BPG?
This Rule shall be applicable only prospectivelyd
Those who were selected under the then existing
Rules, their seniority will have to be decided under
the then existing Rules,! Even amended Rules does
not help the respondentsﬁ In the pleadings the
respondents have relied upon the case of R,Prabha
Devi V/s« Union of Indja 1988(7) ATC 63¥ wherein
it is held that seniority alone is no criteria for
promotion tog@@é next higher gradel Eligibility is
the first and foremost consideration for promotion
having regard to the provisions of the recruitment
Rules, If a senior is not eligible, the junior,

if eligible, would be considered for promotion.'
However in view of the instructions in SRO 1973, it is
incumbent upon the respondents to consider the case
of the applicant alongwith his juniors.) According
to applicant, the promotion after completion of the
required number of years of serviee but they do

not have the right to change the senlority which

is based on recruitment Rules and as was directed

by the UPSCJ

9% In the light of the above, since there is
no dispute about the selection of the applicant in
1683, The seniority giwen in the impugred seniority
list of 1992 is not based on any genuine ground and
also contrary to the recruitment Rules., The
respondents themselves concede that the seniority

P
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will not be effected and at the same time it is open
to the competent authority to give promotion after

completion of the required number of service3

108 In the result, we allow the O.A. and
direct the respondents to re-cast the seniority

of the applicant in the seniority list as on X4l 92
at appropriate place iJed just below Shri K.K.Pati
The D;PJS§ ought to have considered for the post of
STS when his juniors of 1984 to 1987 batch were
considered and promoted to STS and his seniority
should have been fixed accordinglys The applicant
is not entitled to any errears of pay but only to
seniority and notional fixation of pay in the post
of SIS, The Impugned orders dated 2872.02 and
17411852 are hereby quashed and set aside., This
order shall be complied within a peried of three
months from the date of receipt of this order#

No order as to costs?

| AL o W

RS =) o | — (B;S. Hegde )
Member(A) Member{J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

Contempt Petition No.14/38 |
irs
Original Application No.419/23

Dated this the 2¢/n Day of ﬁjbgag , 2008.

Coram : Hon"ble Shri D.S. Bawsjz, Member (a)
Horn"ble Shri S.L. Jain, Member (J)

Sheri A.K,. Gupta .. Applicant.
{By Advocate Shri S.V. Marne)

Vs,

Union of India & Ors. .. Hezpondent=s.

{By Advocate Shri R.K. Shetty)

CRDER
{ Per : Shri D.5. Baweja, Member (#) 3

This contempt application has beern filed by the applicant
alleging non implementation of the order dated 13.46.1997 in 0.6,

412/19935.

2. The applicant has filed OA 312/97 seeling redressal of
his grievance with regard to his seniority in Senior Time Scale.
The O0.A. was allowed as per order dated 13,.4£6.1997 with the

direction as under in para 10:-

*18. In the result, we allow the O0.A. and
direct the respondents to re—cast the seniority
pf the applicant in the seniority list as on
1.1.92 at appropriate place i.e. just below Shri
K.t, Pati. The D.P.C. cught toc have considered
for the post of STS when his juniors of 1984 to
1987 batch were considered and promoted to 875
and his seniority should have been fixed
accordingly. The applicant is not entitled to
any arrears of pay but only to seniority and
notional fiwation of pay in the post of STS5. The
Impugned orders dated 28.2.92 and 17.11.92 are
hereby guashed and set aside. This order shall
be complied within a peripd of three months 4from
the date of receipt of this order. No order as

te costse™.
Q 2.
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ZeewssneThe respondents waere allowsed twice extension of time for
implementation of the above referred order and the last extension
was upto 25.3.98. The applicant has filed the present Contempt
Application | on 23.3.98 alleging that though the time Ffor
implementation of the order is getting over, the respondent has
not taken any steps to implement the order. The applicant
therefore contends that the respondent have committed Contempt of

Cowrt and Contempt Froceedings should be initiated against him.

Gounva Notice was issued to the respondent in the Contempt
Application and he has filed two written statements. The
respondent has explained the reasons for delay in isplementation

of the order namely (a) In the similar matter in 0OA 23/1997
involving the applicant belonging to same vear of Engineering
Services Examination, the Principsl Bench had taken & different
view (b) Writ Fetition was filed before the High Court against
the order dated 13.6.1997 which has been rejected as per order
dated 16.4.1999 and on the advice of Law Ministry, BLFP before
Hon ble Supreme Court is being filed. As regards the compliance
of the order dated 13.6.1997, the respondent states that as per
bonafide understanding of the order, & review DPC has been held
on 3.11.199%9  to consider the applicant for promotion to Senior
Time Scale when Shri K.k. Péti, Junior to the applicant in batch
was considered by the DPC on 30.9.1988. The review DPFC has not
found the applicant fit for promotion and recommendations of the
review DPC have been accepted by the Competent Authority. In
view of this action, the respondent pleads that the directions of

the Tribunal have been complied with. Further if any unintended

oy
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delay has been caused in implementing the direction in the order
dated 13.6.19%7, the respondent express uwnconditional opology for

the same.

5. The applicant has not filed any rejoinder reply for the

written statemepts.

b. We have heard the arguments of Shri D.V. Bangal! alongwith
Shri S.V. Marne 4or the applicant and Shri M.I1. Ssthna alongwith

Shri R.K. Shetty for the respondents.

7. The applicant has not filed any rejocinder reply to
controvert the submissiong of the respondent in  the written
statements. However, ering'the arguments, the Counsel for the
applicant submitted that as per the directions in para 12 of the

order dated 13.46.1997, no review DPC is to be held and the name

ef the applicant is reguired to be interpreated at the
appropriate place just below Shri ¥,K. Pati by recasting the
seniprity list as on 1.1.1992. The Councsel for the respondents

®n the other hand referring to the averments in the written
statement stated thal as per :'.'understanding of the order, name
of the applicant ought to have been considered when juniors of
1984 to 1987 batches were considered. It is further submitted
that consideration is to be done by the DPC  and since ipe
applicant had not been considered at that time by DPC, a review
DPC 1is fequired to consider the case of the applicant for
promotion. Accordingly the review DPC has been beld on 3.11.1999
confidential
and based on the availableLrepDrt of one year only, the DPC has

not found the applicant it for promotion. With this action the

respondents’s stand 1=  that the order of the Tribunal bhas been

complied with. @



g. From the rival submissions, we find that there iz serious
dispute between the parties with regard to interpretation of the
directions in the order dated 13.4.1997. 1t is not scope of the
Contempt application toc go into interpretation of the order. in
a contempt application it is to be seen whether there is any

wilful disobedience. In the present case we fing that

2
respondents have taken action as per their understanding of the
order. There is =zome delay in implementation of the order. The
reasons  for delay have been edplained and we are satisfied with
the same. Ones it i=s noted that there is compliance of the order
and there isfno wilful obedience)then no case of Contempt of
Court arises. If the applicant is =still aggrieved by the order
passed by the respondent, then that iz altogether a different
issue. In =uch a situation, a fresh cause of action arises for
which the legal remedy if so desired can be sought as per the
law,. Merits of the compliance of Court orders cannot be examined
in the Contempt of Court proceedings. In this connection, we
refer to the law laid down by the Apex Court in its two
Judgements in the case of J.5. Parihar vs. Banpat Duggar & Others

199246 S5CC (L&S)Y 1422 and V. Kanakrajan vs., 5.M. S5.E. Railway J7

1994 (73 8C 517.

2. in view of the law laid down by the Hon ' ble Supreme Court
and the facts obtaining in the present Contempt Application, we
restrain to interpret the scope of the directions in the order
dated 13.9.1997. We are of the review that there iz no case

for taking Contempt of Court proceedings. For any non
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satisfaction of the action of the respohdents,gives a fresh cause

of action +or which remedy does nat lie in an application of

Contempt.

1@ In the result of the above, we do not find merit in  the

Contempt Application and

order as to costs.

'
( S.L. Jain )
Member (J4)

H.

the same is dismissed accordingly.

3l

{ D.B. Bawej
Member (

No



