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CENTRAL ADMINISTRATIVE TRIBUNAL

MJMBAI BENCH

“ ORIGINAL APPLICATION.NOS :

DATED

8

T.A. No. 139/87.
0.A. No. 555/88.
" 0.A. No. 440/89.
0.A. No. 666/89.
0.A. No. 778/89.
0.A. No. 78%/89.
0.A. No.-909/89.
0.A. No. 341/90.
0.A. No.: 15/91,
O.A. No. 817/91.
0.A. No. 411/93,
0.A. No. 1095/93.
0.A. No. 589/95.

Y

Vice-Chalrman.

This = day of MAY

M
W 4

Hon'ble Shri Justlce R.

;naﬁbﬁ&i&mﬁﬁ&ﬁﬁéﬁﬁﬁ

y 1998,

. Vaidyanatha,

Hon'ble Shri P.  P. Srivastava, Member (A).

T.A, NO.: 139/87

All India Scheduled Caste and
Scheduled Tribe Railway Employees
Association through

Shri V. J. Kshirsagar.

(By Advocate Shri D.V. Gangal)

Versus

The Union Of India through
The Ministry of Transport,
Department. of Flnance,
Rallwa{ Board,

New De hi - 110 001.

wThe Unlon of India through
.The General Manager,
-Central Railway,

Bombay V.T. - 400 00l.

Appligagzg R
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3. The Chief Engineer,
Central Railway,
Bombay V.T. - 400 001,

4, The Chief Personnel Officer,
Central Railway,

| %ombay V.T. = 400 001. ++.+ Respondents.
(By Advocate Shri M.I. Sethna
alongwith Shri V. D, Vadhavkar,
Shri V. G. Rege and Shri S.C. Dhavan).

o 5

O.A., NO.: 555/88 : - )

1. Sakharam J. Phale, .
Chawl No. 13/18, =2
“S5t. Mary Road, A
. Mazgaon, “ ' .
Bombay - 400 OlO.

2, Shri R. B. BRathod, , ,
306~A, Ramesh Bhuwan :
Nana éhowk, 3rd Floo;, *e Applicant
Grant Road, :
B?mbay - 400 007,

-~
T ;.#hvm’_-.-_m&‘-’;@»eru_.;. I

(By Advocate Shri D. V. Gangal) o

AT

- VERSUS

it

|

l. Union Of India through

The General Manager,

Central Railway, B

Bombay V.T. | :
... Respondents. : 5

2. The Controller of Stores, i

Central Railway, . o

Bombay ViT.

(By Advocate Shri M.I. Sethna
alongw%th Shri V. D. Vadhavkar).
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Q.A, NO.: 440/88.
Lahanu Tukaram Bharit;
Agricultural Bank Road
Near Urdu School,
R. No., 4/59, . |
Post : Igatpuri,
Dist., Nasik. «so Applicant
(By Advocate Shri D.V. Gangal)
- Versus
1. Union Of India through
The General Manager,
Central Railway,
Bombay V.T. - 400 00l.
2., The Divisional Rly. Manager,
Central Railway,
Bombay V.T. - 400 OOl. ' +.» Respondents,
(By .Advocate Shri M.I Sethna
alongwith Shri V. . Vadhavkar)
0.A. NO,: 666/89,
¥. Shri Premsingh L. Vermsa. \u“’“
2, Shri D. 5. Randive. LJV
3. Shri V., S. Deshpande. xcj
4., Shri M. N. Singh. - ' Aﬂ\
5. Shri S. A. Ahmad '
(All working as Chief Ticket
Inspectors in the Bombay Division
in the office of the D.C.T.I.,
Bombay V.T.)
6. K. P, Risbood.
(Working as Asstt. Chief Ticket
Inspector in the office of
D.C.T.I,, Bombay V.T.) . Applicants
(By Advocate Shri G. K. Masand) |
VERSUS |
l. Union Of India through the
General Manager, '
Central Railway,
Bombay - 400 OOL.
2. The Divisional Railway Manager
(P), Central Railway,
Bombay V.T.
3. Sr. Divisional Personnel Officer,
Central Railway, Bombay V.T. ..+ Respondents,
(By Advocate Shri M.I. Sethna alongwith:
Shri V. D. Vadhavkar).
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0.A. NO.: 778/89.

1. All India SC/ST Railway - %
Employees' Association, : ’
Engineering Branch, . : b
Bhusaval through its 1 <
president - P.S. Jadhav, %[3.
‘having its Office at Re,
RBI 877, Upali Nagar, ‘ LS

' Haddiwali Chawl, Bhusaval. ! T

2. Shri R, D. Shele, ,
Chief Re-~Packing Supervisor, b
Central Railway, Bhusaval. ‘ L
Residing at - Railway Qtr. '
G=-105, Guard Lines, Bhuwaval. .o Applicants

(By Advocate Shri D. V. Gangal)

Versus f ! ;v'

l. Union Of India through
The General Manager,
Central Railway, ‘
Bombay V.T. N

2. The Chief Personnel Officer, L
Central Railway, Bombay V.T. v ‘Respondents.,

(By Advocate Shri S. C. Dhavan).

0.A. NO.: 785/89. |

1. Shanti Kumar Mukherjee.
2. Munnalal Sharma.

3. Niranjan Singh Jhulka. , .
8. Meghraj Mulkraj. 7
5. Sham Sunderlal Yadav. ‘
6., Suraj Babu Saxena.

7. Kishanlal Chopra.

(All working as Travelling
Ticket Inspectors, under
Respondent No. 2 st Bomba
Central, Bombay - 400 008).

.os Applicants.

(By Advocate Shri G. K. Masand)

Versus

1. Union Of India through
The General Manager,
" Western Rallway, Churchgate,

Bombay ~ 400 020, NEVAS
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" (By Advocate Shri D, V. Ga
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2. Sr. Divisional Commercial
Superintendent,
Western Railway,
Bombay Central,
Bombay - 400 008.

3. Sr, Divisional Personnel
Officer, :
Western Railway,
Bombay Central,
Bombay = 400 008,

4, Ramanlal S, Patel.
5. R, T. Barve.

6. M. M. Shejwal.

7. Ramanbhai J. Patel.
8. Baburao A. Barud.

9. Govindbhai B. Patel.
10. M, M., Rathod.

11. R, B. Damodhar.

(All working as Travelling
Ticket Inspectors in the
Office of Respondent No. 2
but having been promoted to

- the post of Chief Ticket
Inspector in the scale of
Rs. 2000~3200 by the impugned
order dated 27.07.1989).

(By Advocate Shri M,I. Sethna
alongwith Shri V. D. Vadhavkar).

C.A. NO.: 909/89.

All India SC/ST Railway Employees'®
Assocliation, Electric Locomotive
Workshop (P O H) Branch,

Central Railway, Bhusaval -
Through its president Shri B.K.
Mehra, having their office at
RB-II, 996/B, 'C’' Road, 40 Blocks,
Bhusaval. \

2. Shri P. B. Tayde,

Chargeman 'B' working in the
O/o Deputy Chief Electrical
Engineer, Electric Locomotive
Workshop, P O H Branch,
Central Railway, Bhusaval.
Residing at - Qtr., No, RB-II/

_11I5/A, Block 40, Limpus Club,

" Bhusaval.

ngal).

... Respondents.

e gl

ey - B




[ I M . . : : Lgpt o B e
B e R . e [V N SR ORI L

Oh

Vergus

l., The General Manager,
Central Railway,
Bombay V.T.

2, The Deputy Chief Electric
' Engineer, Electric Locomotive
Workshop (P O H),

Central RaiIWay ’ Bhusaval. e Re'spondents. b% \.._‘-\-
{By Advocate Shri M.I. Sethna :
and Shri $. C. Dhavan). . | 9
0,A. NO,: 34 0. | é‘i"

Shri Babulal Narsingh Swamy,
R/c. Bhusaval, Rly. Qtr. No,

RB-11/32-D, 15 Blocks Area, ‘ 4
Bhusavel, Dist. Jalgaon ! , C
(Maharashtra). ... Petitioner
(By Advocate B. Ranganathan)

\

Versug

1. The Union of Indie through
. The General Manager,
Central Railway, Bombay V.T.

2. The Divnl, Rly. Manager, |
' Central Railway, Bhusaval, :
Dist. Jalgaon.

3. Shri A.G. Deshmukh, |
Chief Head Typist, Dy. CEE(ELW)'s
Office, C. Rly., Bhusaval, "
" Dist. Jalgaon, , J Q

4, Shri C,M, Patil,
“"Chief Head Typist, _
DRM!'s Office, Central Rly.,
Bhusaval, Dist. Jalgaon.

5. U. N, Patil, Chief Head Typist,
DRM's Office, Central Railway,
Bhusaval, Dist. Jalgaon.

6. Shri D,V, Sahare, -
Chief Head Typist, Chief Project :
Manager (Rly. Electrification)'s
Office, Nagpur,

7. Shri W.B., Dhande, Chief Head
Typist, D.R.M.'s Office,
Centrai Railway, Bhusaval,
Dist. Jalgaon. :
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8. V. S$. Pawanaskar,

He ad I{pist, D,R.M.'s Office,
Central Railway, Bhusaval,
Dist. Jalgaon.

9. Shri A. K. Oak, Head Typist,
D.R.M,'s Office, Bhusaval,
Dist. Jalgaon.

(By Advocate Shri M.I., Sethna
alongwith Shri V.D. Vadhavker,
Shri V.S. Masurkar and Shri V.G.
Rege).

0.A. NO.: 15/91,

Madhusudan Chandrabhan Lankeshwar,
Chargeman Grade 'B',

Carriage & Wagon Workshop,

Central Railway,

Kuruduwadi.

Residing at -
Railway Qtr. No. RB 1/543/9,
Khurduwadi,

(By Advocate Shri D. V. Gangal)

VERSUS

l., Upion Of India thrcugh
The Workshop Msnager,
Locomotive Workshop,
Central Railway, Parel,
Bombay - 400 0l2,

2. The éhief Personnel Officer,
' Central Railway,
Bombay V.T.

3. The Works Manager,
Carriage & Wagon Workshop,
Central Railway,
Kurduwadi.

(By Advocate Shri M.I. Sethna
alongwith Shri V. D. Vadhavker).

0.A. NO.: 817/9

l., All India Scheduled Caste &
Scheduled Tribe Railway
Employees' Association,
Bombay Office - 10/184,
Sahakar Nagar No. 5, Chembur,
Bombay - 400 077 through
Shri N. Bhalchander,

Sr. Telecom Inspector,
Bombay V.T.

*

L

Respondents.

Applicant

Respondents.
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2. Shri W.,R. Hirole,
Chief Signal Inspector,
Central Railway,
Igatpuri, '"F' Type Quarters. = ...

(By Advocate Shri D. V. Gangal).

VERSUS

1. Union Of India through
The General Manager,
Central Railway,
Bombay V.T.

2. The. Chief Personnel Officer,
Central Railway,.
Bombay V.T.

3. The Chief Signal & Telecommuni-
cation Engineer,
Central Railway,
Bombay V.T. soe

(By Advocate Shri M.I. Sethna
alongwith Shri V. D. Vadhavkar).

0.A. NO.: 411/93.

B. N. Sonavaria,

Chief Luggage Clerk,

Bombay Central Station, :
(W.Railway), Bombay. i

Residing at ~ Shanti Nagar,

Sector-11, Flat No, 403,

Bldg, No. "C-18, Mira Road (E), !
Dist. Thane - 401 104, P eae

(By Advocate Shri S. P. Saxena)
* VERSUS

l. Union Of India through
. The General Manager,
Western Railway,
Bombay Central, Bombay.

2. The Divisional Rly. Manager, |
Bombay Central, Bombay.

3. The Senior Divisional
Personnel Officer, j
Western Railway. | e

(By Advocate Shri A. L. Kasturey). ;

Applicants

Respondents.

Applicant

Respondents.,

-4
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0.A. NO.: 1095/93, . | o

1. Shri Kunwar Pal,
Personnel Inspector Gr.lI,
0/o. Chief Personnel Officer,
Central Railway, Bombay V.T.

Regiding at - -
Shobha Apartment, : :

13/3, Opp. Nutan Hindi School,

Near Durga Mata Mandir,

Katemanevalli,

Kalyan (E), Bist. Thane, :

Pin ~ 421 306,

2. Shri Girraj Prasad Nimesh,
Personnel Inspector Gr.II1,
0/o. Chief Personnel Officer,
Central Railway,'Bombay V.T.

Residing at -
House No. D/52, Ganesh Colony, |

~b Gajanan Nagar, ;
Ulhasnagar - 4, Dist. Thane, ..+ Applicants.
(By Advocate Shri R. D. Deheria).
Versus

l. Union Of India through the
Secretery, Railway Beoard,
Rail Bhavan, New Delhi.

2. The Generel Manager,
Central Railway, Bombay V.T.

3. The Chief Personnel Officer,
Central Railway, Bombay V.T.

4, Shri Nitin S. Pradhan,
Personnel Inspector, Grade-~I,
- 0f/o. the Chief Personnel
Officer, Central Railway, :
P Bombay V.T. g

5. Shri R.L. Khanchandani,
Personnel Inspector Gr, I,
O/o. the Chief Personnel
Officer, Central Railway,
Bombay V.T.

6. Shri J.D., Karandikar, ,
Personnel Inspector Gr.I,
0/o. the Chief Personnel
Officer, Central Railway,
Bombay V.T,

7. R. Nadarajan,
Personnel Inspector Gr.lI,
0/o. the Chief Personnel

Officer, Central Railway, | | “HwﬁJéi:;ﬂﬂﬂwﬂ,ff«d—~-~v:
Bombay V.T., ) T
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8. A. K. Gosavi,
Personnel Inspector Gr.II,
0/o. the Chief Personnel
Officer, Central Railway, : :
Bombay V.T. _ , ..+ Respondents.,

. (By Advocate Shri V. G. Rege).

0.A. NO.: 589/95,

1. Association of General
Employees (Central Railway)
Through its General Secretary,
Shri Boni Bangera,

272, Lucky House, 5th Floor,
S.B.S. Road, Bombay - 400 OOl.

2. Mrs. Varsha D. Joshi,
S. (11), 0/o, Divnl. Rly.
Manager, Bombay Division,
Bombay V.T,. .

3. Mrs. M.,N. Shringarpure,
0.S8. (II) O/o. the Divnl,
Railway anager, Bombay Bivn.,
Bombay V.T.

4, Mrs. Swapna S. Bosekar,
Head Clerk,
O/c. Divisional Rly. Manager,
Bombay Division, Bombay V.T.

S. Mrs. H.S, Khadlekar,
Head Clerk, -
0/o. Divnl. Railway Manager,
Bombay Division, Bombay V

6. Mrs, Uma P, Jadhav,
Head Clerk,
0/o. Divnl. Rly. Manager,
Bombay Division, Bombay V.T.

(By Advocate Shri G. K., Masand)
\ VERSUS

1. Union Of India through
The General Manager,
Central Railway, .
Bombay Division, Bombay V.T.

2, Divisional Railway Manager,
Central Railway, Bombay Divn.,
Bombay V.T.

3. Dr, Pramod Bankar, .
Sr. Divislonal Personnel
Officer, Bombay Div1sion,
Bombay V. T o -

__’__,,,.-—d-“"‘_,.,,—-—-'""" . . ’ é - b ,‘ ST T




4, Shri Vasu,
(I), Central Railway,
Bombay Division, Bombay V

5. Smt. V B, Yesu%ude,
0.s. II), Central Railway,
Bombay Division, Bombay V.T.

6., V.T. Tayade,
(0.s.)-II, Central Railway,
Bombay D1v151on, Bombay V.T.

7. Shri S.R. Sonawane,
- {0.s. )—II Central Railway,

'
!

‘Bombay Division, Bombay V.T. vee Respondents:/
(By Advocate Shri M.I, Sethna and N
Shri S. C. Dhavan). Si\’

N
. ORDER : , “%Qvl///

%
{ PER.: SHRI R, G. VAIDYANATHA, VICE-CHAIRMAN {

./'

These are 13 cases where common questions

of law arise ., for consideration. Out of the 14 cases,

11 are filed by the SC/ST Officials or their association.
Three cases are filed by the General candidates. We
have heard the Learned Counsels appearing in all these

-

cases.,

Since common questlorﬁ arise . for consideration
in these cases, in the first 1nstance,we will refer
only to the pleadlngg in the first case, namely -
Transfer Application No. 139/87.

2, The Scheduled Caste and Scheduled Tribe
RaiiWay”Ehployees’ Association had filed writ petition
No, 84 of 1987 in the High Court of Bdmbay against

the respondents seeking certain dir?ctioné‘regarding
promotidn to SC/ST candidates. Aftir the formation

of the Central Administrative Triburnal, the Writ Petition.

N4
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camé to be transferred to this Tribunal and

renumbered as Transfer Application Neo. 139/87. This
application is filed by the said asséciation on behalf
‘of 47 $C/ST employees, whose names are shown in
Annexure~G_to the petition. It is the case of the
association that these 47 SC/ST employees are denied
promotion ignoring their seniority and that the junior
general candidates have been promoted. These 47
employees challenge promotion to different grades of
Draughtsman in the Central Railway. In the Central
Railway, the promotion hjerarchy is shown from

tracer to Chief Draughtsman. In between there are
posts of Draughtsman Grade-I1I, then Draughtsman Grade-II,
and then Braughtsman Grade-I. It is admitted that
some of the SC/ST employees got accelerated promotion
by virtue pf reservation policy, as a result, in

some cadre their percentage of post has exceeded the
required regervation percentage to 224¥ but it is
stated that it is only a fortuitous circumstance/"

and it will come down in the course of time when the
senior SC/ST employees retire . But that is no
ground for the respondents to deny promotion to the
SC/ST employees following the 40 point roster. As

per the Railway Board circular, SC/ST employees are
required to be promoted even if it amounts to exceeding
the reserved quota of 224% in their favour. It is |
stated that the vacancies which occur in a year should
be filled up as per the reservation quota and not |
restricted to the reservation in the cadre. That the

respondents have deliberately‘not promoted the /

O s : j
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47 sC/ST emplgﬁgg%ﬁﬁhiéﬁ%i%“é&ﬁtrary to the law and
rules., Hence, the épplication is filed praying for

a direction to the respondents to promote the 47

SC/sT candidates to.different grades of Draughtsmanship
as per their position in the seniority in terms of the

circular issued by the Railway Board.

3. In the original reply filed by the
respondents dated 17.11.1997, the respondents
justified their stand in not promoting the 47 SC/ST
employees. It was stated in that reply that the
applicants are not entitled to promotion in the
upgraded post as per the restructuring order dated
16.11.1984. That no junior SC/ST employee has been
promoted. Some of the promotions of the general
candidates were done as per order déted 15.05.1985
and those promotions cannot be now re-opened. Those
persons who were ﬁromoted as per that order are not
made parties to_this application. No general candidate

who is junior to the applicant has been promoted.

4, After the recent judgements of the
Supreme Court, to which we will make reference at a
later stage, we cal;ed upon the respondents -~

Railway Administration to make their stand knownmabout
reservation policy and promotion of SC/ST candidates.
In response to our directions, the respondents have
filed two additional replies in this case. This is

taken as a common reply to all the fourteen cases

which we are disposing of today. In the first additional
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reply dated 09.03,1998, one Smt, Rita P. Hemrajani,
has filed the affidavit. It is stated that the
respondents are effecting promotioh as per the two
circulars of the Railway Board dated 19.01.1972 and
31.08,1982, Those circulars are attached to this
additional reply. Then there 1s a reference to the
Supreme Court judgements which are on this point.
Then there is reference to a later judgement of the
Supreme Court in the case of Jagdiéh Lal and it is
state& thét seniority of the SC/ST candidates will
be determined from the date of his promotion to the
higher cadre and not from the position heloccupied
in the lower cadre. Then they have pointed out
three ways in which the seniority of SC/ST candidates

has to be fixed in the light of the judgement of the

Apex Court. Then they have suggested that the decision in

Jagdishlal's case should be preferred. Then in the
last para of the additional reply it is stated
that thg promotions done by the respondents as per

the circular datgd 31.08,1982 shguld be held as valid.

Then there is another additional reply filed
by Mr. Ram Prakash, Executive Director Establishment
(Reservation) in the Railway Board, who has also
supported the affidavit of Smt. Rita P, Hemrajani.

He also asserts that the policy laid down by the .
Railway Board under the two circulars dated 19.01,1972
and 31.08,1982 is the policy of the Railway Board and
it is the most balancing policy which has to be upheld,

N , A
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5. | ' From the perusal of the pleadings we find
that there is disbute between the parties on two points,
The first point .is that the reservation should apply
to the vacancies which occur from time to time and not
to the posﬁ;in a cadre. The other dispute is about the
seniofity position of SC/ST candidates who get accelerated
promotion by virtue of reservation policy. According to
the Learned Counsels who are appearing for the SC/ST'
candidates and the Lea:hed Counsel who appeared for the
Railway Administratiogzzghé SC/ST candidates  are
promoted to a higher po#t. then their’seniority should
be determined with reference to the date of promotion
into the higher cadre. But according to the Lgarnéd
Counsels who appeared for the general candidates, the
SC/ST candidates who get accelerated promotion will
not get accelerated seniority but their position in the
seniority will always be as their position in the lower
cadre or feeder cadre. " SJV ’
vV

Both the above points came to be argued
at length and considered in a well reasoned and: elaborate
order dated 31.03. 1997 by a D1v1szon Bench of this
Tribunal of which one of us {Hon'ble Member (A)
Shri P. P, Srivastava) was a Member, which i:is since
reported in 1998 (3) SLJ 420 | Samuel Pal Raj & Others
V/s. Union Of India & Others §. The said Division Bench
has held that reservation is not to the vacancies which
occur from time to time but it applies to the post in
a cadreufollowing number of judgements of the Apex Court.

Thérefofé, the point is squarely covered by the earlier

' judgement and we are in respectful agreement with that

Tf1nd1ng$ wh:ch is followed placing reliance on a numggf/
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of decisions of the Apex Court. No argument was f;

addressed before us to take a different view on %-

that point.

I
': .
6. Even the previous Division Bench in the k.

said judgement has held that the SC/ST candidates

who get accelerated promotion do not get accelerated
seniority and their seniority position viz-a-viz the ;_ !
general candidates will be the same as in the case
of the feeder cadre or lower cadre. But the Learned ‘ '."

Counsel appearing for the SC/ST candidates and the 3

Learned Counsel who appeared for the Railway Administration

contended that the said finding by the Division Bench

of this Tribunal requires reconsideration in view of

‘ the decision of the Apex Court in Jagdish Lal's case,
which is a later judgement of the Apex Court, where
a different view is taken on this question of seniority
of promoted SC/ST employees. It was argued on behalf
of the SC/ST employees that in view of the decision of
the Apex Court in Jagdish Lal's case, the SC/ST
employees who get accelerated promotion will get

seniority from the date they are promoted to the

higher cadre and they cease to be employees in the

lower cadre and therefore, the position of seniority

in the lower cadre is irrelevant. On the other hand,

the Learned Counsels for the general candidates contended
that in view of the decision of the Apex Court in

Ajit Singh Januja's case and Virpal Singh Chauhan's case
the accelerated promotion to SC/ST candidates will not
give them accelerated seniority viz-a-viz the general

candidates and their seniority viz-a-viz general
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candidates will be the same as in the lower/feeder
cadre. This is the contraversy that we have to

determine in the present applications.

7. Under article 16 (1) and (2) of the
Constitution of India there should be equality of
opportunity for all citizens in matters relating
to employment and there shall be no discrimination
on the ground of reliéion, race, caste, sex, etc.
But then we have article 16(4) of the Constitution
which provides that the State can make any
provision for reservation of appointment in favour
of backward class of c¢itizens .under certain

circumstances.
E ]

On the one hand under article 16(1) and
{2) there should be no discrimination and merit should
be the sole criterion for sppointment under:the State.
On the other hand, reservation is provided to g
backward classes of people under article 16(4) of the
Constitution. In other words, Article 16{4) is in
the form of an exception to Article 16{(1) and (2) of

the Constitution of India.

There is no gain saying that the SC/ST
péople, due to historical reasons, could not get
representaticn or adequate representation in services
under the State. Therefore, the Constitutionalmandate:

: is . that social justice must be done to them by
giv;ﬁg reservation upto a certain percentage.
Thaéuﬁéans, the Constitution has tried to strikp a

balance between merit and social justice. Therefore,

we must try to analyse the rules relating to appoiyfgent
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of general candidates or SC/ST candidates in the
light of the merit on the one side and social
Justice on the other. As already stated, the
dispute which we have to now resolve in these

cases has narrowed down very much. Now the dispute
lies in a narrow campus. According to the SC/ST
candidates, when they are promoted by reservation
policy‘to higher cadre, they get seniority from the
date of promotion and eﬁfitled to further promotion
on the tasis of that seﬁiori?t?;(.ge%%gi%aaps?satéscbrding
to the general candidates, accelerated promotion to
the SC/ST candidates will not give them accelerated

seniority viz-a-viz the genersl candidates for next

p:omoﬁion to general posts.

8. We need not consider the question on
first principles. The counsels appearing on both
sides have relied on - decisions of the Apex Court
which have a direct bearing on the point under

consideration.

The first of these cases is Union Of Ipdiea
& Others' V/s. Virpal Singh Chauhan reported in
JT 1995 (7) S.C. 231. It is a judgement rendered by
two Hon'ble Judges of the Supreme Court. An identical
question with which we are now concerned, namely about
the interpretation of the Railway Board circulars
arose for consideration before the Supreme Court.

between

There also the dispute was{the seniority between the

general candidates on the one hand and the promoted

' SC/ST candidates on the other hand. There ajso the

Railway Administration took the stand that seniority
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should be counted from the date of promotion of

the SC/ST candidates., 1In those cases, the Railway
Administration and the SC/ST candidate employees

paras
relied on 306 and 309 of the Indian . Railway Establishment

Manual to show that seniority is determined from the
date of appointment or promotion. The Supreme Court
has considered the two Railway Board circulars dated
19,01,1972 and 31.,08.1982 which throw 1light on the
question of seniority‘position of SC/ST candidates
who were promoted on the kasis of reservation pollcy.
Even in the latest aff1dav1ts filed by the rallway
administration, reliance is placed on these two
circulars and these circulars are produced alongwith
the additional reply. In both the circulars, one
pertains te selection post and one pertains toron-
selection post, it,is mentioned that the seniority
will continue to be governed by the panel position of
the employees, The Sﬁpreme Court has interpreted

and held that the“panel’position means that panel
position in the Lower cadre /feeder cadre and not in
the promotional cadre. That means, even if the
SC/ST employees get accelerated promotion to a higher
grade, his seniority viz-a-viz general candidate
should be determined on the basis of'banéf’position
in the feeder cadfe. The argument on behalf of the
Railway administration that seniority should be,
determined from the date of promotion of SC/ST
candidates to the concerned grade was rejected by

the Apex“Courf. It is'observed that uithe circqlars,
issued by the Railway Board under Rule 123 of the

(fv.ij

Constmfunmonal Rules have statutory force. At ba?i//f
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P 247 of the reported judgement, in para 25, it is

¥

observed by the Supreme Court as follows :

"If so, the question arises, what did the
circular/letter dated August 31, 1982

mean when it spoke of seniority being
governed by the panel position ? 1In our
opinion, it should mean the panel

prepared by the selecting authority at

the time of selection for Grade 'C'. It

is the seniority in this panel which must
be reflected in each of the higher grades.
This means that while the rule of reservation
gives accelerated promotion, it does not
give the accelerated or what may be called,
the consequential - seniority."

In para 26, the Apex Court has observed that though the
SC/ST'candidates would be promoted first on the basis
of reservation policy and if subsequently a2 general
candidate is promoted, then the general candidate

becomes seriior to the scheduled caste candidate though

the scheduled caste candidate had been promoted earlier,
It is further observed by the Apex Court in para 27
that these special circulars issued by the Railway

Board touching the question of seniority in the case

of SC/ST candidates, ate - special :fﬁieé by way of
these circulars, would préVail over the geéneral

" instructions contained in paras 306, 309 and 319 of the
Indian Railway Establishment Manual., We emphasis this
point becéuse one of the Learned Counsel who appeared
for the SC/ST candidates, namely - Shri D. V. Gangal,

had contended before us that the Supreme Court had not

considered the application of the geheral rules in the

*iﬁdﬁéﬁ*ﬂaifﬁéy Estgblishment Mapual. Againfin.pa%i/ﬁé,
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the Supreme Couri ﬁas'ébserved that earlier promotion

of the SC/ST candidates does not confer uponthem the

seniority over the general candidates even thoqgh the

general candidate is promoted later to that cetegory.

The judgement of theISupreme Court refers to both

:selection post and non-selection post. Infact, in

the last sentence of para 46 the Supreme Court has

made it clear that in principles.there is no distinction

between selection and non-selection post so far as this. -

point is concerned. | "f46§g!%fgi:’
Therefore, we find that iﬁ identicak/////

situation, by interpreting the 1972 and 1982 Railway

Board circulars,which are produced by the Railway

Administration in all these cases, the Apex Court has

interpreted them and has held that the accelerazted
promotion of SC/ST candidates will not give them

accelerated seniority and that they will have the
same seniority viz-a-viz the general candidat;s_as

per the“panel’ position in the lower cadre/ feeder cadre.

9. o The above judgement of two Hon'ble Judges
of Supreme:Court in Virpal Singh Chauhan's case came
to be approved by a Bench of three Hon'ble Judges of
the Supreme Court in Ajit Singh Januja's case. In
Ajit Singh Januja's case also the same point arose for
consideration before the Supreme Court - namely, about
seniority of promoted SC/ST candidates with reference
to their erstwhile senior general candidates in the

lower cadre, In para 8 of the reported judgement, the

Supreme Court approved the view taken in the earlier

case, namely - Virpal Singh Chauhan's case.«’Then;gy{/
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- Supreme Court observed in pars 9, page 729 as

follows

il

"The same principle which has been

enunciated by the Constitution Bench in the

" grade,

.earlier,

aforesaid case shall be applicable whenever
a member of Scheduled Castes or Backward
Classes has got accelersted promotion to a
higher grade and is to be considered for
further promotion to a still higher grade
against general category posts. The accele-
rated promotions are to be made only against
the posts reserved or roster prescribed.

There is no question of that benefit

being available when a member of Scheduled
Castes or Backward Clssses claims promotion
against general category posts in the higher
It need hardly be pointed out that
such candidates who are members of the
Scheduled Castes or Backward Classes and have
got promotion on the basis of reservation and
apblication of roster before their seniors in
the lower grade belonging to general category,
in this process we have'not superseded them,
because there was no inter se comparision of
merit between them, As such when such seniors
who belong to general category, are promoted
later :it cannot be said that they have been
superseded by such members of Scheduled Castes
or Backward Class who have been promoted
While considering them for further
promotion against general category posts if
the only fact that they have been promoted
earlier being members of Scheduled Castes or
Backward Classes is taken into consideration,
then it shall violate the equality clause

and be against the view expressed not only

in the case of R.K. Sabharwall by the
Constitution Bench but also by the nine~Judge
Bench in the case of Indra Sawhney where it

- has been held that in any ‘cadre reserj/}aon

,éié%ﬁa;;yﬁu-‘
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should not exceed beyond 50%. The

50% posts already being reserved against
which promotions have been made then

any promotion against general category
posts taking into consideration that L
they are members of the Scheduled L
Castes and Backward Classes, shall
amount to exceeding the limit fixed
in the case of Indra Sawhney."

In para 16 of the reported judgement at
i

page 734 it is observed as follows : i i
o

4 "We respectfully concur with the view
in Union Of India V/s. Virpal Singh
Chauhan, that seniority between the
reserved category candidates and
‘géneral candidates in the promoted
category shall continue to be governed
by their panel position i.e. with
reference to their &nter se seniority
in the lower grade, The rule of
reservation gives accelerated promotion,
but it does not give the accelerated
"consequential seniority"., If a
\ Scheduled Caste/Scheduled Tribe candidate
& | is promoted earlier because of the rule
' of reservation/roster and his senior
belonging to the general category is
promoted later to that higher grade
the general category candidate shall
‘regain his seniority over such earlier
promoted Scheduled Caste/Tribe candidate.
As already pointed out above that when
a Scheduled Caste/Tribe candidate is
promoted earlier by applying the rule
of reservation/roster against a post
: reserved for such Scheduled Caste/Tribe
candidate, in this process he does not
supersede his seniors belonging to the
. general category. In this pro?iii,/
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there was no occasion 'to examine the
merit of such Scheduled Caste/Tribe
‘candidate viz-a-viz his seniors belonging
to the general Categoﬁy. As such, it will
be only rational, just and proper to hold
that when the general category candidate
is promoted later from the lower grade to
a higher grade, he will be considered
senior to a Candidate;belOnging to the
Scheduled Caste/Tribe who had been given
accelerated promotion;against the post
reserved for him. Whénever a question
arises for filling upga post reserved for
Scheduled Caste/Tribe candidate in a still
higher grade then such candidate belonging
to Scheduled Caste/Tribe shall be promoted

( first but when the consideration is in

' respect of promotion against the general

category post in a still higher grade then
the general category candidate sho has been
promoted later shall be considered senior
and his case shall be considered first for
promotion applying either principle of

seniority-cum-merit or merit-cum-seniority.

If this rule and procedure is not applied
then result will be tﬁat majority of the
posts in the higher grEde shall be held at
one stage by persons wLo have not only
entered service on the basis of reservation
and roster -but have excluded the general
category candidates from being promoted to
the posts reserved forjgeneral category
candidates merely on the ground of their
initial accelerated promotions. This will
not be constituent with the requirement or
the spirit of Article 16(4) or Article 335
of the Constitution.® 3

Therefore, the Bench of Learned Hon'ble three
Judgequf:the,Supreme Court have in unequivocal terms

held that accelerated promotion will not give accelerated

seniority to the SC/ST candidates. ' M*w_ﬁlw_zf//
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_ On the basis of the above two decisions,
the Bivision Bench of this Tribunal has held that
SC/ST candidates will not get accelerated seniority
due to accelerated promotion in the case of Samual Pal Raj
§ 1998 (3) SLJ 420 f. But the argument by the Learned
Counsel appearing for the SC/ST employees and the
Lea;ned Counsels appeéring for Railway Administration
is that, this decision requires reconsideration in view
of the subsequent judgement of the Supreme Court in
Jagdish Lal's case,
10. Now let‘us refer to the judgement of

the Supreme Court in Jagdish Lal's case reported in

-

1997 (2) sC SLJ (1). There the dispute was betwee:////iﬁ(i/,/J
B e
general candidate and SC/ST candidates regarding _é$?>, B

promotion and seniority in the Haryana Education \ﬁ\

‘Department. The Supreme Court was concerned with

interpreting of Rule 11 of the Haryana Education

Department Class-III Service Rules, 1974 and 1980.
The two earlier deéisions of the Apex Court in the
case of Ajit Singh Januja and Virpal Singh Chauhan's
cases were considered but they: were distinguished on

facts. That means, the Bench of the Supreme Court

which decided Jagdish Lal's case did not disagree or

rd

.dissent from the view taken in the two earlier cases

of Ajit Singh Januja and Virpal Singh Chauhan, but
only pointed out that those decisions should be read
in the ‘backdrop of facts of%hose cases. After having
noticed the rival'cdntentions urged before it, the

Supreme Court observed in para 7 of the reported judgement

- that in order to dgéiaé; the rival contentions, it is

necessary to refer to Rule 11 of the Haryana Education
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Depaftment Rules and extracted the rules in extenso
in that para and in the next three paras. Thenrin

para 11 it is observed as follows :

" . ... As seen, under Rule 11, the
inter se seniority of the members of the
Service shall be determined by the length
of continuous service in a post in the
service."

Then again in para 12 there is discussion of the 1974
Rules, where ..again it is mentioned that by virtue
of Rule 11 . xx - xx_.- xx xx . the seniority
stands determined from thé date of appointment to the
particular cadre/grade. Again in para l4 of the
reported judgement it is observed as follows ¢
"On promotion to the higher cadre, the
reserved candidate steals a march over
general candidates and becomes a member
of the service in the higher cadre or °
grade earlier to the general candidates.

Continuous length of service gives him
the seniority as determined under Rule 11."

Héving coﬁsidered Rule 11 and expressed opinion in favour
of the SC/ST candidates that the seniority should be
determined with reférence to the date of promotion as
laid down under Rule 11, the Bench of the Supreme Court
then examined the earlier decisions in Virpal Singh
Chauhan's case and Ajit Siﬁgh Januja's case. In para 18
it is mentioned that in order to appreciate the effect
and real impact of these two déqisions, it is necessary
to look into the facts there in, Then it is observed
that Virpal Singh Chauhan's case mainly concerned

itself with interpretiné‘fﬁetﬁailw;ywéoard'Circular

dated 31,08,1982 and the meaning of the word ”Pane{:////

1,
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mentioned in®Hi&E#&:reytis] P It ic further mentioned
that it is settled legal position that the ratio
decidendi is based upon the facts actually decided,

Then in para 18 it is observed as follows :

BThat was the real ratio in that case, on
the basis of the circular letter referred
to hereinbefore. Accerdingly, the said
ratio, as pointed out ty the High Court,
does not help the appellants—-general
candidates for the reasons that Rule 11 of
1974 Rules or 1980 expressly occupies the

field and determines their inter se seniority

in each cadre/grade,.."

Similarly, after considering the Ajit Singh Januja's

case, the Supreme Court pointed out that the ratio

in that case should be understocod in the above backdrop

and perspective. In number of places, the Supreme
Court has observed in Jagdish Lal's case that in view
of Rule 11 of 1974 and 1980 rules, the seniority has
to be determined from the date of promotion tc the

cadre and nothing else.

The Learned Counsel for the SC/ST
candldates and also the Learned Counsel for the
Railway Administration invited our attention to an
unreported judgemeﬁt dated 04.12.1997 in Special
Civil Application No. 10426 of 1996 (M. V. Kaila
V/s.-Stéte of Gujarat & Others), where a Learned
Single Judge of the Gujarat High Court followed the
deceision of the Supreme“00urt'in Jagdish Lal's case

and held that the date of promotion should determine

the seniority. In our view, this decision cannot be

—————

-
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11, .In view of the above discussions

we find that'Jagdish Lal's case was concerned about
ihterpreting-of Rule 11 of Haryana Rules but we

are directly concerned with the Railway Board
¢ircular dated 31.08.1982 on which the Railway\
Administration is placing reliance, ~éven in the
latest affidavit filed in 1998, The Supreme Court
in Virpal Singh Chauhan's case has interpreted the
1982'circular and has held that in case of accelerated
promotion to SC/ST candidates the seniority will be
“as’ in the original panel position, meaning - the
‘panel in the feeder cadre. Therefore, in_view

of the facts and circumstances of this case and the
circulars involved; that decisicn of the Supreme
Coﬁft in Virpal Singh Chauhan's case ;is directly
applicable to thése pregent cases, Therefore, we
hold that in view of the circulars of the Railway
Board dated 19.01.1972 and 31.08.1982, as interpreted
by the Supreme Court in Virpal Singh Chauhan's case,
we hold that the accelerated promotion of SC/ST
candidates will not give them accelerated sehiority

but their seniority viz-a-viz the general candidates

| wiil.have to be determined with reference to the

panel position in the lower/feeder cadre. It is,
therefore, necessary for the Railway Administration
to issue a proper éircular in the light of the
directions of the 6bservations of the Supreme Court

in Virpal Singh Chauhan's case, if not already done. -

12. ' Having expressed our view on the questions

of law placed before us, we will now have to consider

the individual céses, which we do now“one by 3231///
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(i) T.R. NO.: 139/89,

In this case the dispute is about promotion
to the post of different grades of Draughtsman in
Centfal Railway. It is stated that 47 SC/ST
-employees are denied promotion and théii - junior
genersl candidates are promoted. Another contention
raised is that the reservation is for vacancies which
occurred from time to time but the respondents in
their earlier reply have.clearly stated‘that the
47:SC/Sf_candidates had got earlier promotions in
view.of the reservation policy and, therefore, 7 :-
thei;erstWhile seniors in the feeder cadre who got

became seniors

promotion from general category /and that is why these
' ' further

‘47 SC/ST employees could not be given promotion
since they did not get accelerated seniority viz-a-viz
general candidates. In view of the findings‘given
by us on this questions of law, we hold that the~
;tand of the Railways in not giving promotion to
theée}47 employees is fully justified and no reliefs
can be granted to these applicants. Similarly,
in thé light of the earlier Division Bench judgement
in Samuel Pal Raj, . the reservation is for the
post in a cadre and not for the vacancies which occur
from time to time. In view of this finding, the

applicants in this O.A. are not entitled to any

relief and the O,A. has to fail.

(ii) 0O.A., NO.: 555/88
F

There are two applicants in this case. They

are S.J. Phale and R. B, Rathod. Both of them were

holding the post of Divisional Store Keeper Gréd “III
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and they,wantédlthe next promotion as Divisional

Store Keeper Grade-II. There is a provision for

L dstiatan &
—

passihg.writtenftest and viva-voce for being selected
fér_prdmotion. _The applicants' grievance is that their

juniors from General Category have been called for

interview. In the reply it is pointed out that in the
ﬁrdmotiohal cadre the SC/ST quota had already been
exhausted and on the other hand the 5C/ST candidates

. were ih excess and, therefore, the applicants being

SC/ST candidates could not be promoted to the post of
e Divisional Store Keeper Grade-II., In view of our view
expressed on the questions of law, we have to hpld that
the stand of the Railway Administration is perfectly f;
justified, b

—

In addition to this, it is brought to our notice
that the first aﬁplicant retired on 31,08.1990 by taking
voluntary retirement, The second applicant retired on

{ superannuation on 31.08.1997. Even if the applicents

would have succeeded, now they cannot appear for written
oy test and viva-voce for being considered for promotion

in view of their retirement during the pendency of

the present O.A. Even on this ground the applicants

are not entitled to any relief in this 0.A. \4§Z§§

| (i11) Q.A. NO,: 440789, < [v
This is an application filed by one

Scheduled Caste éandidate « L.T, Bharit. He was kl |
workiné as Office Supgrintendent Grade-I1I on adhoc
promotion. He wants regular promotion as Office
Superintendent Grade-II, He appeared for the written
test, etc. but not selected. It appears that he was

2n




Grade-I1 and then reverted as Head Clerk. He wants
promotion on regular basis to Office Superintendent

GradéfII w.e.f. 27.04.1988 and again next promotion

'as Class-11 Officer w.e.f. 01.06.1988 and he is also

challenging the order of reversion as Head Clerk.

The reply in this case is, there was
vacancy of one Scheduled Caste candidate in the
promotional post and therefore, one Senior-most
Scheduled Caste candidate, Smt, V. V. Yasugade
was selected. As far as the post of Assistant
Personnel Officer is concerned, there is no vacancy

for SC/ST category.‘

In view of our finding that the reservation
is for the post in the cadre and not for vacancies
and fﬁrther finding that accelerated promotion will
not get accelerated seniority, the épplicant in this

0.A. is not entitled to any relief,.

(IV) 0.A., NO.: 666/89

This is an applicafion filed by six general
candidates, namely -~ P, L, Verma & 5 others. They
weré in the grade of Assistant Chief Ticket Inspectors
but working on adhoc promotion as Chief Ticket
Inspectors. Their grievance is that, in the

promotional post of Chief Ticket Inspector, SC/ST

quota had already exhausted. That in the feedef/,//f
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~the respondents to prepare fresh senicrity list as

~ per rules,

seniority list dated 19.09.1988 and eligibility list

it is brought to our notice that all the six applicants
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cadre reserved candidates are given seniority
over the applicants. In the eligibility list,
the SC/ST candidates are shown as seniors_io the
applicants., Therefore, the applicants want that
the seniority list dated 19.09,1988 in the cadre
of Head Ticket Céllector‘shouid be quashed. That

the eligibility list of candidates dated 04.08.1989

should be quashed and for a further direction to

The respondents in their reply have
stated that the seniority list has been prepared
as per the prevailing law. It is . admitted
that some junior scheduled caste candidates are
shown in the eligibility list due to vacancies of

SC post and as per rule of zone of consideration. i

In view of our finding on the two

points mentioned earlier, we have to hold that the

dated 04.08.1989 aré not valid and are liable to be
quashed, The respondents should prepare the seniority
list as per theﬂpanel'position in the lower cadre and
not from the date of promotion to the higher cadre. B
The eligibility list must be prepared on the basis

of new seniority list.

At this stage, we may have to mention that

in this case have since retired. The question is,

whether inspite of the new seniority list to be S
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published whether the applicants are entitled to

any promotion as per rules or not? If as per

rules, for the purpose of promotion the applicants
had to pass any written test or viva-voce, etc.

then the applicants may not be entitled to promotion
since they have already retired. If they are not
entitled to promotion, then the question of granting
consequential benefits may not arise. Therefore,
the respondents will have to consider whether on the
basis of new seniority list to be prepared, can the
applicants be considered for the purpose of promotion
and if so, as per rules they can be promoted
retrospectively when they have already retired from
sérvice; The Railway Administration may‘examine
this points and pass an order whether the applicants

are entitled to any consequential benefits or not ?

V) 0.A, NO.: 778/89.

This is an application filed by the SC/ST
employees association and one - - affected employee.
There are 156 affected employees whose names are shown
in annexure 'C' to the O.A. These affected persons
are claiming promotion to Class-~II post (Grbup ‘B')
in commercial department of Central Railway. The
designation of the promoted post is known as
'Assistant Commercial Superintendent/Assistant
Commercial Officer'. It is the case of the applicants

that their seniority and claim on the basis of they

being SC/ST candidates has been ignored by the J///
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. The:respondent§xhave already prepared a selection

li;t'for the promotional post ignoring the claim of
the SC/ST candidates. - Hence, the applicants want
the selection list dated 31,03.1989 to be quashed

.and 134 SC/ST candidates out of annexure-'C!

should be directed-to be selected and promoted.

The respondents have denied the claim
of the applicants that they are entitled to be

prémdted.

In view of our finding that accelerated
promotion does not give accelerated seniorify, the
claim of the applizants in this .case for promotion

on the basis of- they being SG/ST candidates is not

sustainable in law. Hence, the applicants in this

it

case are not entitled to any relief, /¢ﬁi;’ﬂ
S

| )
(vi’) (LA.mx:'msmg §Y>////

This is an application filed by seven

general candidates, namely - S. K. Mukherjee and

six others. Thef are working as Travelling Ticket
Ingpectors in the Central Railway. Their next
promotion is to the post of Chief Travelling Ticket
Inspector. Respondent Nos. 4 to 11 in this 0,A,

are SC/ST candidates. According to the applicants,‘
respondent nos. 4 to 11 are juniors to them but they
have got the present promotion by accelefated‘bromotion
by viftue of reservation poliéy. It is stated that

o _ S / A

+

in the pTomotional post SC/ST quota has already—////’
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exhausted and therefore, respondent ﬁos. 4 to 11 who
belong to SC/ST community could not have been_promoted.
However, ignoring the claim of the applicants who are
.geniors and inspite of the reserved quota being g: if

exhausted, respondents have promoted respondent nos.

4 to 11, therefore, the applicants wants that the |
seniority list dated 18.01.1989 should be quashed, }
the promofional order dated 27.07.1989 should be §
quashed and for a direction'to prepare a fresh seniority

list and for a direction to promote the applicants and

_to restore their original ‘seniority.

The respondents have filed their reply \

justifying the promotion and selection of Respondent
Nos, 4 1o 11. It is stoted thst respondent nos. 4 to 11
are given promoticn as per their seniority and not on

the basis of reservation.

Respondent Nos. 4 to 11 got promoted to

the cadre of Travelling Ticket Inspector by virtue of ’fﬁi
reservation policy. It may ke that the applicants got :
promoted to that cadre later but in the feeder cadre
the applican?s were senior to Respondent Nos., 4 to 11,
In tﬁe qadre of Travelling Ticket Inspector tﬁough the
‘respondents 4 to 11 got proﬁotion earlier, they cannot
claim seniority over the applicents in view of our
findings given dn the question of law. ©n the basis of
1972 and 1982 Railway Board circular, Respondent No,

4 to 11 cannot get'accelerated seniority in view of

their accelerated promotion on the basis of reservation
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policy. Thereforé, the seniority list dated
18.01,1989 ic liable to be quashed. The respondents
will have to‘prepare a fresh seniority list in the

light of the directions given in this judgement and

~on thet basis the applicants' case for promotion

should be considered as per rules but we ‘hasten-
to add that HRespondent Nos. 4 to 11 should not be
reverted as a result of our order but their promotion

should be adjusted against future vacancies,

viis) O.A. NO.: 909/89.

'This is an application filed by the SC/ST
employees association and ome of the affected employees
of the Central Railway. There are eight affected
employees including the second applicant whose names
are shown in Annexure 'E'. The affected employees
are in different grades like Chargeman Grade 'A',

Grade 'B' or Junior Shop Superintendent, working in

- Electric Locomotive Workshop at Bhusaval Central Railway.

Their case is that, their claim for promotion on the
basis of they being SC/ST candidates has been denied
by the department and their seniority has been ignored
and on the other hand the general candidates have been
promoted. Therefore, the affected employees want
promotion as Sr. .Shop Superintendent or as Shop
Superintendent, depending upon their present grade

and to quash the promotion order issued in favour of

general candidates dated 16.06.1989, 15.09.1989 and

12,10.1989. B .,d_wa_~m———m—~‘ﬁ:;‘*”5&'
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The respondents have filed a reply
stating that the applicants being SC/ST candidates
got accelerated seniority over the general
candidates. Since in the next promotional cadre
. the SC/ST quota had alreadf exhausted, the
applicants could not be promotea and that is how
the general candidates are promoted to the

general vacancies,

In view of our findings on the questions
of law that accelerated premotion will not give
accelerated seniority, the applicants in this cases

are not entitled to any relief in this O.A.

vifl)  0.A. NO.: 341/90

This application is filed by one
Scheduled Tribe Official -~ B. N. Swamy, who is

working as Head Typist in the Central Railway.

He was promoted as Chief Typist on adhoc basis

but after a period of 19 months he was reverted

as Head Typist as per order dated 24.,03.1989. He

is shown at S1., No., 2 in the seniority list of

Head Typist. Respondent No. 5 has been promoted
“ignoring the claim of the seniority of the applicant.
It is stated that Respondent No. 5 is at S1l. No. 6

in the seniority list. Though the applicant was
promoted on his representation on adhoc basis, he

was subsequently reverted. Then during regular

promotion, the applicant has been selected buﬁ}iii///a
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Junlors Respondent Nos. 3 to 7 were selected and -
earlier.

promoted{ Hence, the applicant has filed this O.A.

challengirlg the promotion of Respondent Nos. 3 to 7,

challenging his reversion and seeking a direction

for his regular promotion either from 13.01.1986

or 24.03,1989 with consequential benefits.

The respondents have seriously disputed
the seniority POSItion ¢ 4po applicant. According
to them, the relevant seniority list is dated
16.02,1982 in which the applicant is at Sl, No. 7.
Though the applicant was promoted earlier on adhoc
promotion, he was reverted after the regular
promotion of 5 candidates., It is pointed out by
the Railway Administration that in Bhusaval Division
the cadre strength of Chief Typist was only 5, of
which one was écheduled Caste and 4 General and
there was no post for Scheduled Tribe, Since the
applicant was a Scheduled Tribe candidate; he
could not be selected on the basis of reservation
for want of S/T post as per the roster. The
applicant's earlier promotion from the lower post
was due to reservation and hence he cannot claim
seniority due t§ accelerated promotion, that is,
as per roster one Scheduled Caste candidate and

four general candidates were got selected and *//X/

- promoted. A@A\////
_ ¥

It is, therefore, seen that even in

this case the applicant cannot get any relief /////
i ' 0
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since he cannot get accelerated seniority on the
basis of accelerated promotion in view of our
finding on the questions of law. Fgrther, he could
not be promoted on the basis of rosier since there
was no S/T post in the cadre strength. Another
point taken in the O.A. and pressed:into service

at the time of argument is that the applicant has
been reverted without following the procedure under
the disciplinary rules. There is no merit in the
submission., It is not a case of revérsion due to
misconduct, Admittedly, the applicént's promotion

* was on adhoc basis. An adhoc promotion by itself
~does not give any right to the promoted post. It is
like a temporary promotion till a regular candidate
is appointed. When regular selection and promotion
has been done and appointment orders are issued,
the adhoc appointee or the adhoc promotee will have
to give room for a regular promoted candidate. .,
Hence, the action taken by the Railway Administration
is perfectly legal and justified., The applicant is
not entitled to any relief in this D.A.

%) 0,A, NO.: 15/91

This is an application filed by a Scheduled
Caste candidate by name M.,C. Lankeshwar. He was working
on adhoc promotion as Chargeman Grade 'B' and he seeks
regular promotion as Chargeman Grade 'B'. He was not
calieg for selection. As per his seniority and as

per the reservation policy, the applicant is entitled

 —————
- il el

for regular promotion as Chargeman 'B', Q j////
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It is stated in the reply that the
applicant got acceleratéd promotion to Skilled
Grade=1I and “later, similar promotion to Skilled
Grade-I. Heﬁce, he cannot claim seniority over 11
general candidates and he does not come within the
zone of consideration as per the general seniority

and hence he was not called for selection.

In the view we have taken on the questions
| of law that acceleration promotion on the basis of
-+ reservation policy does ndt give accelsrated senioritg,
"The applicant has no case and he is not entitled to

any relief in this O.A.

x )}  O.A, NO.: 817/91

This is an application filed by the SC/ST
employees' association and one of the affected official.
The 0.A. is filed on behalf of 8 affected S/C officials

including the second applicant whose names are given.

i The integrated seniority list dated 01.03,1989 has

been published and it has to be followed for promotion
to the post of Class-11 officer. It is stated that
the juniors from general category are invited for

selection ignoring the claim of senior scheduled caste

candidates. It is stated that though the scheduled
caste candidates got accelerated promotion, they also
o get seniority from the date of promotion. Therefore,
the applicants have prayed that the fresh seniority
list dated 20.09.,1991 is bad in law and requires to

be quashed, the respondents to be dirécted to

£,
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implement the integrated seniority list dated
01.03.1989, the affected candldates to be called
for selection and that the selection of general
candidates in pursuance of letter dated 20.09.1991

be’ quashed,

In the reply, the railway administration
has pleaded'that there were 25 posts in the
promotional cadre of Assistant Signal Telecommunication
Engineer {Class-II). Out of 25 available vacancies,
23 belong to general category and two to S/C community.
It is stated that the S/C quota had already exhausted.
Hence, for this particular selection of 25 candidates
no 5/C candidates were called for seléction. The
appliﬁants being S/C candidates, were therefore not
called for this selection. The . applicants are juniors
to general candidates as per the senlorlty list dated

20.09,1991.

In view of our findings on the questions
of law, the applicants cannot claim accelerated
seniority due to accelerated promdtion. Further, the
S/C gquota had already exhausted and for the selection
of existing 25 vacancies, no S/C ¢andidates could have
been called as per roster. The action taken by the
respondents is fully justified an& does not call for
interference. Hénce, there is no merit in the O.A.

and lisble to be dismissed.

xi.) ©O.A. NO.: 411/93,

This is an applicatlon filed by 2 s;ngle

Scheduled Caste candidate - B, N. Sonafaria

o ‘ Hg/yé
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working as Chief Luggage Clerk on the date of 0.A.

He is seeking promotion to the post of Chief Booking
Supervisor/Chief Luggaée Supervisor. His grievance

is that, he was not selected but his juniors have been
selected and promoted. T%e applicant claims that he
is entitled to be considered for promotion both on the

ground of seniority and reservation,

| The stand of the Railway Administration
in the reply is that the applicant came to the present
post by accelerated promotion and hence he cannot
claim accelerated seniority in the general seniority
list, That for the next promotion he has to stand
in the queue as per his position in the sepiority list
of the previous cadre. The perséns who are selected
are erstwhile seniors of the applicants in the base
grade seniority.

In our view, in view of the finding - on

the questions of law that accelerated promotion will
not confer accelerated seniority, the 0.A, has no

merit and has to be dismissed,

xiiyj O.A. NO,: _1095/93

This is an application filed by the two
applicants of Scheduled Caste community. They are
Kunwar Pal and Girraj Prasad Nimesh. Both of them
were working as Personnel Inspector Grade-IIlon the

date of 0.A. 1In this-grade the respondent nos.

=
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4 to 8-are juniors to the applicahts.' Subsequently,
the applicantswere promoted as Personnel Inspector
Grade-II and again subsequently promotéd as |
Peréohnél Inspector Grade-I.from prosﬂective datés.
Their claim is that, they are entitled to be promoted
retrospectively whentheir junior - —respondenf no. 4
gof promotion in those two cadres and for consequential
benefits.like seniority in the new grade and monetory

benefits, etc.

3

.= The Railway Administraﬁion has pleaded
that the applicants got promotion in Grade-III
on the basis of roster and reservation policy. They
cannot get seniority in view of accelerated promotion,
Hence, the applicants cannot claim senioiity over the

general candidates respondent nos, 4 to 8.

This application should also fail in view
of oufhfindings that accelerated promotion on the
basis of = reservation policy does not confer

accelerated seniority.

xiit) 0.A. NO.: 589/95

o This is an application filed by the
general employees' association in the Central
'Railway.aﬁd five affected officials, They are
challenging the promotion of Respondent Nos. 4 to 7
‘who are SC/ST candidates: The five affected officials
are wérking in two grades - either as Office |

Superintendent Grade-II or Head Clerks. The next ///,

4
. —
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prpmotion‘is Office Superintendent Grade-I, -
It is stated that in Office Superintendent Grade-I
the SC/ST candidates are already in excess., Hence,

only general candidates are now ehtitled to

promotion., But the railway administration have
promoted respondent nos. 4 to 7, Who are junior
to the;applic&ﬁts and who belong to SC/ST category. Y
It is stéted that since respondent nos., 4 to 7 are
junicr to thé applicants and further, since SC/ST

W, quota has already éxhausted, the promoticn of
Respondent nos. 4 to 7 is bad in law and liatle

| to be quashed. They also pray that the five affected

officizls be promoted.

The stand of the railway administrztion
is that BRespondent Nos. 4 to 7 were promoted as per
reservation policy and as per the interim order

passed by this Tribunal,

.4Q | ‘ In view of our finding on the questions

of law that accelerated promotion on the basis of

reservation policy cannot confer accelerated seniority, R

' | ' the promotion of Respondent Nos. 4 to 7 cannot be ]
upheld, The applicants who are seniors to Respondent
Nos. 4 to 7 are entitled to be considered for

promotion, The Railway Administration will have to

| prepare a fresh seniority list in the light of the ?
law declared by us and on the basis of the Supreme %%
Court judgement which we referred to earlier, and iJ
on that basis they will have to éonsider candida£95 %E

for promotion. Ho&évér; Respondent Nos. 4 to 7 who o

are already promoted should not be reverted and their

promotions should be readjusted during future veCancies.
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of as follows :=-

(1)

(ii)

(1i1)

{iv)}

_“6-

In the result, all the O.As are disposed

|

it is hereby declared and reiterated,

as observed by the Constitution Bench

of the Supreme Court in R. K. Sabarwal's
case that the reservation percentage has

to be decided on the basis of posts in

the cadre and not on the basic of vacancies

which occur from time to time,

It is hereby declared and réiterated by
following the judgement of Apex Court in
Virpal Singh Chauhan's case, that in view

of the Railway Board Circulars dated
19.01,1972 and 31,08.1982 the SC/ST
candidates who get accelerated promotion

by virtue of reservation policy will not

get aﬁéelerated seniority and their seniority
viz-a~viz the generai candidates will be the
same as in the panel position in the

lower /feeder.cadre.

The applicationg’namQIY - T.A. No. 139/87,
0.A. Nos,: :5%5/88, . 440/89,
778/89, 909/89, 341/90, 15/91, 817/91,
411/93 and 1095/93 are hereby dismissed,

0.A. Nos. 666/89, 785/89 and 589/95 are
hereby allowed. In view of the law declared

by us as mentioned in (i) and (ii) above,

the Railway Administration is directed to
prepare a fresh seniority list in’ﬁpé::

m et e

-




ML i
i o R

three cases,; for future promotions,

(v) It is hereby further declared and clarified
that on the basis of the law declared in
this judgement and any seniority list
prepared as per this judgement, no
employee = whether SC/ST candidate or
general candidate shall be reverted. If
there are any candidates who are already
promoted contrary to the law declared in

w [ this judgement, then the promotion of
such candidates should not be upset but

should be adjusted against future vacancies,

(vi) Respondents are given six. months time
from the date of receipt of this order

to comply with this order.

(vii) In the circumstances of the case, there

’Y\f\n would be no order.as to costs,
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(P.P. SRIVASTAVA) {/ (R. G, VAIDYANATHA) ~
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