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By Advoczste Shri M.i.Sethna

{GRDER]

Per Set. Shanta Shasiry, Hember(Al.

By 4iling this O&, the applicant has prayed to guash and
et aside the impugned orders dated 7711598, 17/&7%1 and TP/AS9F
after calling for the records and proceedings of ithe case and

atter going throwph the legality, walidity and proprity of the

TR . .
2. e brizd facts are that the spplicant who was working as
Inspector CustomsiP}  Shrivardhan, PP Ming of Cu=toms,

Preventive Collectorate, DBombay wes served with & mesoranduam of
charge sheet under rule I8 of iﬁe CLE {CCAY Rules (9865 for msior
penalty on 18/5/1987. The articles of charge wers o5 gndeyr -
Art-1 That Shri 2.P.Sharma, Inspeclaw CostomsiPrev.)
Shrivardhan, M&P Ming of Customs (Prev.) Coliectorate, Bombay

while he wmas on duty advised Shri Hassan Badruddin Jdanjirkar
alias Habu Janjirkar of Bhasla, 3 smuggler’'s agent who wac

.standing near the comiraband loaded truck Ho.PRR-Y733 which was
¥
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seized under the Customs &ct; (262 on L/371985, near Furwade in
Sthriwacrdhan Taluka, to disappexe from the scene so that he can
escape the arrest under the Custoes Act, 1962.

Art-LI As the Custowms Officer duly eeployed far the
prevention and detection of saugqgling and apgprebending smugglers,
Shri J.P.Sharwa, [Inspector, FCDustoms Shrieardhan instead of
appretiending and arresting the said Babu Janjirkar advised him to
run away from the spot. Shri J.P.Sharma knew that Shri Bapu
Janjirkar who was ssugglers’ agent and was concerned with the
contraband goods Loaded in the btruck MHL-2745 near which he was
standing was likely to be arcvested if he coatineed to remain
near the kruck. Shri Sharma not only failed ta arvest him but he
himself advised him to disappear.

. The applicant denied z2li the charges and asked for arazl
ENqQULTY . Accordingly, [nguirvy Officer and Presenting Officers
were appointed on 27/F7/1987. After conducting the inquiry, the
inquiry officer submitted his report on 8712371987 which was
received by the Disciplinmary authorify in flarch, 1786. The
inquicy Dfficer opined that the charges have been proved. The
disciplinary authority after going throuwgh the ceporh anvd
considering the facts accepted the findidngs of the fnquiry
officer and imposed fhe penalty of removal of the applicant by
order dated 357871727, Thee applicant preferred an appeal oo
16/8/87 before the Collector of Centeral Excise, Bowmbay-—fI. The
Appellate OAuthority vemitbed the case back ko the disciplinary
authority vide his order dated 26/13/8797 to comply with the
requirerents of law as the [nguiry Officer’s report had oot besn
given to the chargefd office befors deciding the case thas
denying him the opporitunity to represent agalnst the same.

g, Theresfter, the report was made avaiiable to the charged
cfficer on 28F7/78. He filed his representation on 23/7/78. The
same was considered and Ehwe disciplinary authority passed the
impugned order dabed 7ALL/7E by dwposing the penalty of reducing
the pay of the chaiged afficer by thres stages frow Rz.1948 to

E76& in the time;cale of pay of Rs.ledG-2908 , for a pericd qf
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thres veasrs woes. feo LAIDAPH. 1Y was furither divechtsd that he
will mot sarn thnorement of pay duriong the period of reduectbion Snd
on espiry of bhe period, the redackion wmill have the =ffect of
postponing his fubuye fncremsnts of pay. By Bhe  sane  aordec the
period bhetwesn his resmowsl and reinstabtemsnt was freabtod as  duby
For a2il purposss..

o. The aspplicant prefervred an appeal on P25311798, sgainct
the aforesaid penalty order. 1t wmas rejected on 3I7786/%8 Dy the
Bppzllate Authority confirming the penalty imposed by the
discipliinary avthority. The spplicant further filed = revision
application on ISA7/%1. That ton was rejected on ZF78/92.

£ it is the contenticon of the spplicant that this iz & case
of no evidence. There was o direct evidence or olitherwise to
prove the charge. The Inpuiry Officer himseld had admitited as
msch . The discipiinary authority did oot spply his mind and
merely reproduced the findings of  the  inguiry officer without
giwing sny reasons oFf withoowt sppliving kis mind., The puniztement
imposed iz & double punishmenit causing greatl hardship to the
applicant. Even the order of 1the Appoelliasis Aothority  has
dizsregarded the wvariows submissions  made and  the tontentions
raiced by the applicant. The Appellate Buthority came io the
Erronecus conc lusitm that the gizciplimary suthorily’'s order is
based on  facis. He 4fmiled to Jook into the pErversity of the
findimgs of the inguiry officer asnd conspicuously remasined =ilent

on important sspecis of the matisr in recpect of  ewidence  led

before the F.E.O. The Hevizmion auvibority slco fzsiled to
appreciate the bosic primciples of Iawm  thet Shir Jamiirksr s
statement coulid not have been relied wpon. T he respondents

relied on the sole testimony of SDhria Eharast who was alsc charge
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=hes bied i this case amnd whoe msde confusing statemanbs.

*

Broordinng to bthe applicant the orders of chee discipi irmary
- b E

Py

authority, appeliate asuthority and the revision authority are
Daaed mersly on assumpiions, presusgtions and surmises and  the
wncaorroerabed svidence of Shri Eharat.

7. 't iz fthe cCass

{]
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rezpondants bthat bhe imguiry was’

conduc ted ss per Law and the spolicant wmas given full ocoperbunity

(nd

3t ewvary stage Lo defemnd himsslf. It s nok correct fo say  ths

the impugned ordee dated 7.1L.70. Ths disciglinary suthority  as
well  as the appeiiate aubihorifty hawve discussed the evidence at

2

tength and then came bo the conclusion thst the charge is proved.

The orders maks it very clear that the disciplinscry aubhorify s
the appeifate &uth@?itv defated on whether bo rely upon the
v ifence of Shei Eharat or oobt. They have foound Shei Eharat’s
stabement having been corrchorsbod eufﬁiciemtlye' The applicant
was 85 qi#&n a persondl heasring o E3F25%90 by the appellate
Surthue £ Ey . [t is not that L is &4 case of no esvidenos, rhere is
=y idencs i the form of stabmant of Shei Fharaet, it has Eeen
further corvoborabed sufficisntiyv,

2. e fsve heard the learned counsel for Ehe Sgplicant as
well sz the respondents. The lsarnmsd counsel for the aspplicant
ftas  wvehemenily avrgued  that  Gthe asoplicant had  not seen Shel
danjirkar who was & swuggiesr s agent st the sight near the Truck
which was being loobted a5 none of the prosscuiion «ibtoesses oo ld
establish bthat the applicamt Smew Sheil Janfirkse and that the
appltcant had asked Shel Janficrkar to disappesr from  the scens.
The regpondents on bhe octher hand havs Core to Bhe clear

i I
conc lusion that the applicant had seen Shri Janjfirkar and had
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asbed hie bto disappear. e hiwve giwven careful consideration to
the pleasdings and have alsgo gone bthrough the wmaterisi svailable
on record. it iz mot for us bo re-sppreciaste the evidence in &
fudicial srewview. [n dizciplinary proceedingz, Lt is  wsooogh £F
there s ewen an  Lobta af evidencs availabie. In the prssent
case Lt is noft thabt mo evidence is available at all. The orders
wf  fhe disciplimary suthority and the appelilate author ity ﬁ&ve
atalysed Lhe available svidence in depih. Thersfore  we Cannme
2ccERpt bhat thic s a2 case of no evidence., We also find thab thee
avrders of the disciplinary authoerity, asppeliate authoriby asd the
revision suthority are well ressonsd spesking orders. There is
0o procedural flaw in the diséip!in&ry procesdings. W therafore
gre mot Lochined bo ioberferse with bthe impogned orders chal lenged
by the sppl icamt.

. The apelirant bas also arowed thatl the penishment metod
out iz double pumicshment. In our wiew this cannot be said o be
o gouble ponishaent st all. Bccording to rule 310w of the CLS
¢CCAY  Rules, reduction to & lowsr grade for o specified pericd,
with further directions as toc whether or mot. the govermment
servant will earn dncresents of pay during the period of such
reduction and whether on the sepiry of zwch pericd, the reﬁuctimﬁ

will or will mot have ithe sffect of postiponing the future

incrementis, has been described as & ssior penasity. Thersdfore i3
cannoei be said to be douwble punishesnt. Even ociherwmize, there is

no bar to impose more then one ponishment for  the Same  wrong.
Therefore, we connot find amy fault with this puniszhment.
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ili} . v the fachts | and Ciroums bances ofF the cCase, bthe
application being devoid of mevit is dismissed. W= howswer  do
ot order sny costs.
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{SHANTA SHASTRY!? {10 DIP SINGH)
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