IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL BENCH, GULEST2AN BUILDING NO. 6
PRESCOT ROAD, FORT, MUMBAI-400001,

0.A._375/93

‘Dated this Zf k’day of November 1996,

CORAM : 1) Hon'ble Shri B.S. Hegde, Member (J)

2) Hon'ble Shri P.P. Srivastava, Member (A)
p—

1) Suhas Namdec Pagare
A.N, Vaidya Chawl
1st Galli, Navgharpad
Mulund (E)}, Mumbai.

2) Rajeshkumar Ramprasad
' 146/4, M.C.H. Coleny
Kanjur Marg (W)
Mumbai 400 078.

3) Ajit Bapu Munj
‘ Room Neo. 213
Krishna Niwas
N.M. Joshi Marg
Mumbai 400 013.

4) Mohan Shankar Joshi
N.G. Chakrawarty Chawl
Malapa Don?ri no, 3
Andheri (E}

Mumbai 400 083

5) Amol Thakur
Nirmala Chawl, Chawl No.1
Room No. 2, Jamil Nagar
Mukti Mahal, Bhandup (W}
Mumbai 400 078.

6) Nuruddin Mohammedshsh
Makandar
251/F/25 Patel Building
N.M. Joshi Marg
Mumbai - 400 003.

7) Rajendra Bhaskar Narkar
Darshal Chawl, Shastri Nagar
Kanjur Marg (E)

Mumbai - 400 042,
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8) Amitkumar A. Singh
Paramhans Khandera Chawl
Agripada, Mankhurd
Mumbai 400 088,

9) Vilas Sakharam Warang
Room No. 17, Emoce Dina
Sitaram Jadhav Marg
Lower Parel
Mumbai 400 0i3.

10} Ashok Bapu Munj
Room No. 213, Krishna Niwas
N.M. Joshi Marg
Mumbai 400 013,

11) Vijay Bhau Patil
16/59, B.D,D. Chawl
N.M. Joshi Marg
Mumbai 400 013,

. 12) Vinay Prakash Singh

4 : Room No., 7
Kulkarni Dwarka Kutir
Mzharashtra Nagar, Bhandup
Mumbai 400 078,

13) Phulchand Mishra
Rajnivas Room No, 6
Pratapnagar, Bhandup
Mumbai 400 078.

14) Subhash Mishra
QTR 48/21 INCH COLONY
Kan jurmarg (W)
Mumbai 400 078,

15) Vijay Kant Mishra
-t dtr. No. U=20 INCH COLONY
Kanjur Marg (W)
Mumbai - 40C 078

16) Anil Kumar Mishra
. Punjabi Chawl, Village Road
Room No. 8, Bhandup (W)

Mumbai - 400 078,
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Kanjur Marg (W)
Mumbai 400 078.

By advocate Shri P.M. Pradhan) .;. APPI,ICANTS
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versus

1) Union of India
The Secretary
Ministry of Defence
South Block
New Delhi 110 001.

2) Admiral Superintendent
Naval Dockyard
(Recruitment Section)
Mumbai 400 023,

3) The Fire Officer
Office of Naval Superintendent

Naval Dockyard
Mumbai 400 023.

(By advocate Shri V,S,
Masurkar, Central
Govt. Standing Counsel) +ee RESPONDENTS

I Per: B.S. Hegde, Member (J)} [

This 0.A. is filed not against any impugned order
passed by the respondents but has filed the same in
respect of recruitment to the post of Fireman Grade II
in the office of the Naval Dockyard, Bombay. The
contention of the applicants is that they are selected
after passing the final trade test and interview and the
Respondents have directed the applicants to!f;port to
the Fire Officer, Naval Dockyard in connection with
appointmeﬁt of Fireman Grade II on 9th July, 19591 vide
their letter dated 27th June 1991. Therefore, the

applicants are seeking mandamus to the Respondents to

appoint the applicants to the post of Fireman Grade I
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The applicants have filed writ petition before the

High Court being W,P. No. 211/93. The Respondents have
taken a plea that the High Court has no jurisdiction
inasmuchas the petitioners are seeking appointment to
the post of Fireman Grade II, which ia civil post and
the issue raised in the petition can be decided only

by Central Administrative Tribunal under the

i 4

Administrative Tribégéés Act. Accordingly, the writ
petition was transggrééd to the Tribunal and has been
registered as T.A. No. 1/93. The said T.A. No, 1 was

heard on 11-10-1993 by the Bench and the same was dismissede
Again, the applicants have filed the present application
seeking identical relief etc. Regarding the factual
averment, there is no dispute that the applicants

have passed the trade test and were selected. It is

made out that the selection made by the Board could not

be given effect due to the ban on recruitment at the

relevant time. ‘\

2. The Respondents in their reply have stated that the
then ASD approved recruitment of Fireman Grade II being
Pl l‘:

an essentlial service and relaxation was granted to onlyx
)

SC/ST candidates and on compassionate appointment and \ -
the vacancies arising out of death/retirement/promotion ;\J
etc. Accord;ngly, requisition was raised on the local
Employment Exchange notifying 27 vacancies with a request

to sponsor suitable candidates and at the same time

it was intimated to the ‘surplus deficiency cell’ for

sponsoring suiltable candidates as per special Army Order
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SAQ 8/8/76. The local Employment Exchange sponsored
181 candidates and accordingly they were called and directed
to report to the Board of Officers appointed for Trade
Test of Fire Brigade personnel, Commander,i;fﬁéj%oard
conducted trade/interview and sent a list oéJeandidates
qualified. Thereafter, the Board proceedings were put up
for approval of ASD. The Board proceedings were not
aporoved by ASD due to the existing ban and only agreed
to recruit two SC/ST candidates to £ill up backlog
vacancies. They have further contended that the direction
given by the Fire Officer vide dated 27-6-1991 to contact
e the ‘undersigned® for appointment is not the competent
authority to appoint the Fireman Grade I1I officials and
he has no locus standi to issue such letters. All personnel
matters from recruitment to retirement are dealt by the
Personnel Department and such lettet'sissued by the Fire
Officer is non-est in the eye of law:’ In so far as
the%%illing up of 8C/ST candidates, as ber the Government
diréctives, all backlog vacancies are required to be filled
et as special recruitment drive was in force. Accordingly,
vacancies were identified for 3C/ST and a reguisit ion was
placed on the Employment Exchange. Since there was
reécruitment ban, the general candidates, though the§ were
selected, could not be appointed. Though the Board
recommended their names, the higher authorities did not
approve the list. Even before the High Court, the
Respondents have taken a stand that appointments to the

post of Fireman Grade 1I are made by the Perscnnel Department
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and not by the Fire Officer and therefore the letter
written by the Fire Officer has no legal validity
since he has no legal authority to issue letter
conceming appointment. Since the Respondents have
intimated the Employment Exchange stating that the
appliéants are not selected, the reasons for their

deletion is not known to them.

3. Heard the arguments of the counsel for both

the parties - Shri P.M. Pradhan for the applicants

and Shri V,S. Masurkar for the Respondents. The

"short question for consideration is whether the applicants
have right to be appointed by virﬁﬁ} of their selection

in the facts and circumstances of Z£e case, The

Supreme Court in Shankarsan Dagh v/s Union of India

1991 SCC (I&S8) 800 has held that "“the successful
candidates do not acquire any indefeasible right to be
appointed against the existing vacancies. lOrdinarily,
the notification merely amounts to an invég%tion to
qualified candidates to apply for recruitment and on

ol their selection they do not acquire any right to the
post. Unless the relevant recruitment rules so indicate,
the State is under no legél duty to £ill up sll or any
of the vacancies. However, it does not mean that the
State has the licence of acting in an arbitrary manner., '
The decision not to £ill up the vacancies has to be .
taken bonafide for appropriate reasons. In the light

jr{v waf,
of the abcveh_the ratio laid down in the aforesaid casejnwﬁf
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produced before the Court, it was fully established thaﬁszﬂ;

there has not been any arbitrariness whatsocever on the
part of the respondents in not appdinting the applicants

in question. A decision in this regard has been taken

'by ASD, Personnel Department and the appointment order

requires to be issued by the Personnel Department, not
by any one else. Due to the ban on recruitment, they
could not approve the candidates approved by the Board,
thereby the applicants will not get any indefeasible

right to be appointed to the post of Fireman Grade II.

As peﬁyﬁhe policy taken by the Government, only two
- 5 {

SC/STAgggdidates were taken to £ill up the backlog
vacancies and none is appointed to the post of Fireman
Grade 1I. In the aforesaid decision, it is also
observed that adoption of different policy with respect
to f£illing up of the reserved vacéncies is not arbitrary
in view of the special instructions mentioned in the

respondents' reply.

4, Since there is no appointment letter issued by
the Respondents to any of the applicants and during
the course of hearing we have been told that out of

!

17‘éé§§§§%£é§} 3 were selected and .appointed to the
aforesaid post on 1-8-1995 on re-selection notified

by the Respondents. In that process of recruitment,
all the candidates have appeared and except 3, ali
others were declared unfit; therefore, they cannot have
the grievance that they were not appointed pursuant to

the earlier selection. For the sake of repetition, /-
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no appointment letter was issued to them: therefore,
the question of their acquiring right to be appointed

does not arise,

5. In the result, we do not see any merit in the

O.A, and the same is dismissed with no order as to

costs.

(P.P. Srivastava) (B.8, é:de)
Member (A) . Member (J)

SSp.



