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IN THE C ENTRAL ADMINISTRATIVE TRIBUNAL
BCMBAY BENCH, ‘GILEST&N' BUILDING NUL6
PRESCCT RG D, BCMBAY 1

CIRCUIT SITTING AT NAGPUR

O.ANC, 354/93
B.S. Gaur « «Applicant
V/s.

Union of India & 2 ors. «Respondents

Corams: Hpon,Shri Justice M.S.Deshpande, V.C.
Hon,Shri P.P.Srivastava, Member (A)

é’E pegrances:

Mr, P.Ce Marpakwar
counsel for the applicant

Mr. M.G.Bhangade
counsel fOr the respondents

P
CRal, JUDGMENT3 DATED: 18 e 25
(Per: M.S.Deshpande, Vice Chairman)

By this applicaticn the applicant seeks a
direction to the respondents to promote him tc the
post of Assistant BEditor (Publicaticns) in the post
reserved for Scheduled Tribe (S.T.) category by quashing
and setting aside the order dated 11.2.93 and the order
dated 12.4.93 and to promote the applicant with effect

from 12.4.93 and not to promote the respondent no,3.

2, The applicant was appointed as Lower Divisfon
Clerk on 29.12.70 in the office of the Contrcller General,
Indian Bureau of Mines,ﬁgggggi:zglwas promoted on
10.5.82 to the post of Upper Division Clerk and later

to the post of Junior Technical Assistant (Publications)
on 17.8.82, He came to be selected for the post of
Senior Technical Assistant (Fublication) on 3.6.86.
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The next promotional post from the post of Senior
Technical Assistant (Publicaticns) is thatziséistant
Editor in the pay scale of Rs, 2000-3500. There are

three posts of Assistant ﬁhitor and the vacancy which

Qgg:géfoccur with effect from 30.12.91 conseguent upon
the promotion Of M.M.Dabri ag Editor would be covered
by the rogter peint which is applicable to the S.T.
Category to which the applicant belongs. The applicant
therefore, brought the present 0O.A. for a directicn to
the respondents not to promote the respondent no.3 who
belongs to the cpen category-ygg grant the promotion to
the applicant on the basis that he belongs to the S.T.
category for which the vacancy wculd be reserved.

3. V,fﬁéKV’W<}respondents filed their written

N

statements admitting that as per the roster register
the vaegncy falls at point 4 which is reserved for S.T.
categery and that the applicant was senior to tﬁe other
candidates who could be considered and.that by letter
dated 11.2.93 (annexure R-=1) the single vacancy fallgﬁg
on a reserved point for S.C./S.T.ifééﬁiéﬁbe treated as
unreserved and reservation would be carried forward in
accordance with the DOPT OM +dt.4/12/63 and 2/9/65

as a single vacancy in the initial recruitment year
falling on z reserved point should be treated as
unreserved and the reservation is tc be carried forward

to three subsequent recruitment years but if in the

subsequent recruitment year also there is again a single
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vacancy, it should be reserved against the carry

forward reservation, and since this was a single

vacancy arising in the year € recruitment it coulad

be dereserved and could be filled by a general candidate
and the reservation would be carried forward to three
subsequentig§§§é§tment years for being filled in by the
reserved candidate, The applicant thereafter amended the
application challenging the order dated 11.2.93 together
with the order dated 12.4.93, The applican£fileq:é::5‘
ré;oi;der urging that the vacancy which oé%uf%é:)

was not a single vacancy because there are three posts
and only one of the vacancies was to be filled. The
first post was created on 24.8.59 and thereafter two
posts were created on 14,7.72, The manner in which the

posts cf Agsistant Editor came tc be filled from 1969

tc 1993 was alsc menticned in the rejoinder.

4. Though the Zd. “ounsel for the regpondents
urged that the vacancy which is the subject matter of
this petition was a single vacancy in the initial year

of recruitment, it is apparent that there were three

posts in existence and thﬂ}the rules regarding

which
recruitment fame to be‘amendedéz:::?had bearing only

on the question of the mode of recruitment, In para 2
of the additional reply filed by the respondents it is
menticned that the recruitment rules for the post of
Assistant Editor in the Indian Bureau of Mines {as )

amended in the 'year 1985, provided that the posts should
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be filled { J50% by promoticn and 50% by direct
recruitment. These rules were amended in 1991 and

in the amended rules the percentagefof vacancies for
Assistant Editor had been changed and now it is provided
that vacancies should be filled in 33-13% by promotion
and 66-2/3% by Direct Recruitment. After these rules

came into force on 2.3.91 the first vacancy for the post
of Assistant Editor arose on 13,12.91 due to the promo-
ticn of M M Dabri, Assistant Editor to the post of Editor
and this being the first vacancy after the amended recruit-
ment rules came into force} although as per 40 point
roster it is reserved for 5.T. it has to be treated as
unreserved as the first vacancy in the yearitﬁe first
respondent directed the second respondent by letter
dated 11.2.93 to treat the vacancy as unreserved and

£ill it by the general candidate and resenration

carried formward to three subsequent recruitment years

for being filled by the reserved candidates.

5. Considering the factual positicn in the
present case it is difficult to accept the contention
that the vacancy which arcse on 13.12.91 would be the
first vacancy. The rﬁles for recruitment may have been
amended@ the position remainfs:jthat there are thiee
posts and one of the posts had to be filled up under the
amended rules. It cannot be accepted that the Vvacancy
which was covered by the recruitment rules would be the

first vacancy or the initial vacancy which shall have tobe.
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regarded as unregerved becguse this was not a case
of a single post since there were three posts already
existing.
6. The position in this respect is clear in view
of the obsérvations in para 6 of R.K. SABHARWAL & ORS.
Vs, STATE COF PUNJAB AND ORS., (1995)2 SCC 745, where
it has been pointed out that the expression ‘'posts’
and 'vacancies', often used in the executive instructions
providing for reservations, ars rather problematical.
The word 'post' means an appointment, job, office or
employment. A positicn to which a person is appointed.
'"WVacancy' means an unoccupied post or office. The plain
meaning of the twc?expressions make it clear that
there must be a post’in existence tc enable the ‘vacancy'
to occur. The cadre-strength is always measured by the
nunber cof posts comprising the cadre, Right to be consi-
dered for appointment can only be claimed in respect
of a post in a cadre. - Asja consequence the percentage
of reservation has to be worked out in relation to the
number of posts which form the cadre-strength. The
concept of ‘vacancy' has no relevance in operxating
the percentage of reservation, The contention,
therefore, that there was initial vacancy<¢ )
which must be deema2d to be unreserved in the present

context cannot be accepted.




7 That, however would not be of much assistance
to the applicant here, In INDRA SAWHNEY Vs, UNIMN OF
INDIA & Ors., AIR 1993 SC 477 it was pointed out in para
94(a) page 566 as under:
"... the irresistible conclusion that
follows is that the reservations contem-
plated in clause (4) of Article 16 should
not exceed 50%".
, o b
- At the end of para 96 after giving an illustration of-
how the proposition should be applied the Court observed
as unders
"This may take quite a number of years because
the number of vacancies arising each year ars not
many, Meanwhile, the members of open competition
categecry would become age barred and ineligible,
. Equality of opportunity in tﬁéﬁr case would become
a mer2 mirage, 1t must be rememberzd that the
equality of opportunity guaranteed by clause(l)
is to each individual citizen of the country
while clause (4) contemplates special érovision
being made in favour of socially disadvaptaged
classes., Both must be balanced against éach
other, Neither should be allowed to eclipse
the other, For the above reason, we hold that
for the purpose of applying the rule of 50%
a year should be taken as the unit and noct the

entire strength of the cadrd, service or the

\\/Aghﬂzﬂﬁjkunit, as the case may be,"



This is again emphaézﬁed at the end of para 98 by stat-
ing that the same position would apply in case of
carry forward rule as well and that a year should be
taken as the unit or basis, as the case may be, for
applying the rule of 50% and not the entire cadre

strength,

8. Though we are not impressed by the argument
that this was an initial wvacancy-and therefore the
reservation would not be permissible,it is apparent

that taking a year as the unit the reservation could

1

be 50% and since there was a single vacancy'cgii§EEEEF
. that vacancy to the reserved category would be against
the law laid down by the Supreme Court and this single
vacancy which arose on 30.12,.,91 could not be reserved,
Though it is nct possible for us to accept the reasoning
~ behind the order dated 11.2.93 and 12,.3.93, the decision
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taken in respect of the present applicant ingcansgnenqgﬁn;ﬂm
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Lrthe‘wprlnC1ples laid down by the Supreme Court in the
above cCase and only because some different reasons were
given the final order cannot be faulted, The two dec¢isions ™
to which we have made reference had not | Ybeen rendered

when the DOPT OM Dated 4,12,.63 and 2,9.55 were issued?

9. It is not disputed that the agpplicant was consi-

»
dered while filling the vacancy which occurred on
30.12,93 and he was not found suitable acoording to the
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standard applicable to the £illing up the vacancy
from the open category. The applicant's grievance
that he should have been considered on the basis

of being a ST candidate because reservation applied
and he should have been selected on that basis is not
acceptable because that {jvacancy could not be treated

as a vacancy to which reservation was applicable.

10. In the result we see no merit in the petition,

it is dismissed., There would be no order as to costs.

(\j’_/\//"kﬁ._-
(P.P.Srivastava) {M.S.Deshpande)
Member(a) Vice Chairman



