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Date of Decision: 23,2,1999,

-§D£} GU%NE}Shlﬁfﬂiﬂﬁ.EﬂiEﬂi,__mﬂu_ Applicant,

Shrl G . K, Masend,
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Applicant.

Versus
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-__Uutan_aﬁ_Indié_éué_giﬁﬁ£§i_«",uem_ Respondent (s )

1~«ﬂ3h;1-¥adbaukaruigz.§b1£__,$;~§233“§ Advocate for
Respondent (s )

‘Hon 'ble Shri. jystice R,G.Vaidyansthg,Vice Chairman
Hon'ble Shri, D.S. Baweja, Member (A)

(L} To be referred io the Reporter or not? n/4

(2) Whether it needs %6 be cxrculated to /\/e
: other Benches of the Tribunal?

W
 {(R.G. Vaidyanatha)
Vice Chairman ’
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Tuesday the 23rd day of February 1999,

CORAM: Hon'ble Shri Justice R,G.Vaidyanatha,Vice Chairman
Hon'ble Shri D.3, Baweja, Member (A)

Gul Kishinchand Bhatia

residing at Block No,

A-176, Room No., 352,

Near Guru Najik

High School,

Kurla Camp Roead,

Ulhasnagar, «so Applicant,

By Advocate Shri G,K. Masand,
V/s.
- ' Union of India through
the Secretary in the
Ministry of Finance

Department of Revenue
North Block, New Delhi,

Additional Collector of

Customs, Personnel and

Vigilancé Department

New Custom House, Ballard

Estate, Bombay.

Asstt. Collector of

Customs, Personnel

and Estt. Department

New Custom House,

Ballard Estate, Bombay. ..+ Respondents.’
By Advocate Shri Vadhavkar for Shri M.I. Sethna,
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§ Per Shri Justice R,G,Vaidyanatha,Vice Chairman {

This is an application filed under Section 19
of the Administrative Tribunals Act 1985. The
respondents haye filed reply. We have heard the

learned counsel for both sides,

2. The applicent has been working as adhoc
Preventive Officer on promotion from U.D.C. with
effect from 6,8,1985, He wes due for consideration

for promotion on regular basis in the same post
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sometime in 1991. It is brought on record that the ,
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case of confirmation and regularisstion of applicant
and other officials were taken up in DFC held on
17,5,1991 which promoted ﬁany of ficers and findings
regarding the applicant was kept in sealed cover, It
;ha;f?also come on record that the Government has
issued order dated 4,6,1991 promoting 2s many as

192 officers as Preventive Officers on regular basis,
According to the applicant his name should ha$e come
below serial No, 58 R.D. Mulchandani and above
seriél No,59 H.G. Khilnani, Since the applicant wsas
not promoted and number of juniors came to be promoteﬁ}
He made some representatioqpand ultimately got the
reply dated 21.9,1992 stating that his case for
regular promotion was scrutinised by the comﬁetent
authority and he has rejected the same, Therefore the
applicant has approached this Tribunal seeking &
direction to the respondenbs to promote him on
regular basis as Preventive Officer from the date

his juniors came to be promoted namely with effect

from 17.5.1991 and for other consequential reliefs,

3. The respondents in their reply have
stated that the applicant was involved in certain
irregularities and as a consequence there was a
vigilance enquiry against the applicent and a
decision was taken by the Competent authority

to institute disciplinary enquiry against the
applicant on 17,10,1990, Though the DFC met on
17.9.,1991 and considered the case of the applicant
for reguler promotion, the findings were kept in
séaled cover in view of the pendency of vigilence

case pending agaeinst the applicant. Subsequently



@ charge sheet was issued against the applicant,
Therefore the respondents stateg that action taken
by them is fully justified and is covered by the
circular regarding adoption of sealed cover procedure
when disciplinary case is pending against the

officials,

4, We have perused the entire materials on

record and heard the counsel for both sides.,

The short point for consideration is
whether the action of the respondents in keeping
"y the findings of DPC pertaining to the applicant

in sealed cover is justified or not?

S. No doubt Office memorandum of-1988 provides
that in case whether investigat?on§ are pending or
vigilence enquiry is pending éé—"g};{nst an officer he
should hot be promoted but the findings should be
kept in sealed cover, When the matter csme far
judicial review, .3. Full Bench of the Tribunal

kﬁ;;k a view that if no charge sheet is filed as
on the date of DPC the findings cannot be kept
in sealed cover, The matter was tééﬁﬁfio :
Supreme Court gk the instance of Union of India+ Jw
AIR 1991 SC 2010 (Union of India V/sy K.V.Jankiraman),
The Supreme Court has held that in case investigation
is pending finding of the BPC cannot be kept in

sealed cover, It is also pointed out that where

a charge sheet has been issued prior to the DFC
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DRC the findings of the DFC can be kept in sealed’ |
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or charge sheet is pending as on the date of
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was held on 17,5.,1991, Therefore admittedly there L
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cover, In the present case the charge was issued

against the applicant in September 1992, The DFC
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was no charge sheet pending against the applicant
either on 17,5,1991 or even few days there after,
The charge sheet was issued one year and four months
after the DPC, The learned counsel for the respondents
states that the deleay in issue of charge sheet is
due to administrative reasons., The Supreme Court
has explained that pending investigation or some
vigilance enquiry is no ground to postpone the
consideration for promotion, The Supreme Court has
also observed that in serious casepor deserving casef
VON. (N
the official can be kept #m suspension. In view of
the law declared by the Apex Court we find that ‘whé&¥
the charge sheet was issued one year and four months
after the DFC met, The action of the respondents
USI a
in keepingh§ealed cover is not sustainable and the

said decision is liable to be quashed.

6. As already stated that the applicant is on
adhoc promotion from 6.5,1985, The respondents are
directed to open the sesaled cover and then ggve
effect to the findings of the DPFC, 1iIn case the

DPC has found the applicent s suitable for promotion
then the respondents should give effecgj%o'thatﬂfinding
ard give éromotion to the applicant retrospect%véiy |
with effect from 17,5,1991 from the date his juniors.
came to be promoted as per the order dated 4.6,1991,
The question whether the applicant is entitled to
éonsequential monetary benefits is left open to he -
decided by the competant authority as per rules,

If the applicant is not satisfied with the order

that may be passed by the competant authority he

may challenge the same according to law,
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7. In the result the O.A. is allowed with a
direction to the respondents to open the secaled
cover and consider the case of the applicent for
regular promotion with effect from 17,5,1991 &nd
issue proper orders subject to the observations

made in para 6 above, The respondents are directed

. to comply with the order within three months from

the date of receipt of copy of this order, 1In the

. ¢circumstances of the case there will b2 no order

as to costs.

(D.S. Bawe]j (R.G. Vaidyanatha)

&&W%}J/ /(/("Wj/

Member (A Vice Chairmen -



