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CENTRAL ALMINISTRATIVE TRIBUNAL 4/N}
BOMBAY BENCH,

Original Application No. 315/93

Exmm&imxx&pp&i@éiibmxméx

Tate of decisicn 1%.8,1993

Smt, K. Matheu % Ors. retitioner

Shri S.P.Saxena Advocate for the Petitioner

Versus

Union of India & Ors,

Regpondent

Shri R.K.Shetty . Advocate for the Respondent (s)

coram :

The Hon'ble shri #M.Y.Priolkar, Member (A)

The Hon'ble ghgk Ms, L. Swaminathan, Member {3J)

1. Whether the Reporters cf lacal papers may be allowed to
see the Judgement ?

2. To be referred to the Reporter or not 7?2

3. Rether thelr Lordshlps wish to see the fair copy of
Judgement ?

4, Whether it needs to be circulated to other Benches o
the Tribunal 72
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(115, L. SWAMINATHAN ) (M.Y.PRIOLKER) ™
MEMBER (2) , MEMBER (A)
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, B0MBAY

0A, 0. 315/93 [4
Smt.Kefathey & Ors, «s+ Rpplicants

V/s.
Union of India & Ors, ... Respondents

CORAM: Hon'ble Member (A) Shri M.Y.Priolkar
Hon 'ble Member {J3) Ms.L.Swaminathan

Shri S.F.Saxena
Adyocate
for the Applicants

Shri R.K.Shetty
Advocate
for the Respondents

s ORAL JUDGERENT Dated? 13841993
(PER: M.Y.Priolkar, Member (A)

At The 17 applicants are civilian employees in the

establishment of College of Military Engineering, Poona.

They have the grievance that although all of them were

initially recruited to the post of L.D.C. during the

period 1962-1967, E@ impugned order dated 1.10.1990

their servises have been regularised only w.e.f. 1.70.1990
' on the ground that initial{ﬁecruitmentj not being through

Employment Exchange,was irregular and cannot count for

seniority or for promotion to higher grade,

2. An identical issue came up for consideration before

_ <SPl v U63) %
this Tribunal in OA. 322/8%,uhich was filed by one similarly
placed employee of the same establishment. This Tribunal by
its order dated 8.7.1992 had held that the irreqularity,if any,
in the initial appointment of the applicant stood cured uvhen
the employee was absorbed on regular basis and that his services

shall be counted from the date of regularisation towards

seniority or for promotion to the higher grade.
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3. Although in the present OA, the applicants have
specifically relied on this judgement of the Tribunal

dated 8.7.1992, for claiming the benefit of seniority

from their initial date of appointment and not from

1101990, the respondents in their written reply have

contended that the case of Shri Pillai was distinguishable

on the ground that‘é%iﬁ?é}ﬁé}ﬁjaé?crbed in the rsgular

temporary establishment on completion of probationary

pericd whereas out of 17 applicants in the present case,

4 applicants have not completed their probationary period.

It is clear therefore that as far as the remaining 13 applicants
are concerned, the respondents have nagreservation about the
applicability of our earlier judgement in their case, As far

as the remaining 4 applicants, Applicants No. 1,4,5,8 in whose
case probationary period hﬂg; statéﬁinot been completed, ﬁkarned
counsel for the applicant{states that all of them have completed
atleast 26 years of service and all of them have alraad% promoted
to the higher posts of UDC, 1In our view, therefore, these 4 appli-
cants cannot also be treated on éﬁe different footing than en

the other applicants in whose cases ordexihave been issued
regarding completion of probationary period. In the case of
these four applicants, we, therefaore, held that their probationary
period aL&Qade;§;d to have%%gmpleted on the expiry of tuo years

of their initial appointment on other than casual basi&@as
temporary LDCs, For the same reaseons as given in our judgement
dated B.7.1992, we, therefore, direct that the services of all
the applicants shall be counted from the date of their appointment
as temporary LOC touwards seniority or for promotion to the higher’
grade. As already directed in the earlier judgsment, if for the
purpose of promotion or for the purpose of fixing seniority
certain procedural requirement has to be gone through, namely,

the applicant has to be recommended by a Departmental Promotion

Committee etc, 7The necessary formalities shall be now gone into
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and if the Committee has to consider the case of the
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3
13

applicants, it shall do so on the footing that their
services stood regularised from the dates of their

initial appointment as temporary LDC, They shall be
entitled to all consequential benefits, This shall
be done within a period of six months from the dé@e

of receipt of a copy of this order., No order as to

costs,
‘ . \ ﬁ,}pw
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> (MS L SUAMINATHAN) (M.YPRIOLKAR)
' MEMBER (3J) MEMBER (A)
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CENTRAL ADMINISTRATIVE TRIBUNAL N
BOMBAY EBENCH

C.p Mo, 1AM W
Orlg:mal Application No, "3 s"?‘}
_m_z%fgffEgzégg;yuﬂﬁﬂxvékh :

Date of Decision 3 Mrh qﬁr

Sm;,'K, Mathew & ;Q*Otherg‘ Petitioner

Shri S.P. Saxena Advocate for the

Petitioners

Versus

Union of blndia & Others ~ . Regpondents

-~

shri R.K. Shetty . Advocate for the
respondents

CORAM

The Hon'ble Shri B.S. Hegde, Member (J)

The Hon'ble Shri M.R. Kolhatkar, Member (a)

(1) To be referred to the Reporter or not ? -~

(2) Whethe:- it needs to be circulated to

other fenches of the Tribunal? —

fiit

(B.S. Hegde)
Member (J)




BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH

C.P. 107/94

in

O.A. 315/93

v/s
Union of India & Others e Respondents

CORAM: 1) Hon'ble Shri B.S. Hegde, Member (J)
2) Hon'ble Shri M.R, Kolhatkar, Member (A)

APPEARANCE: 1) Shriﬁg}P. Saxena, counsel £or the Applicants
2} shri R,K. Shetty, counsel for the Respondents

JUDGEMENT parED:___ 26 -4 4V
(Per: Hon'ble Shri B.S. Hegde, M(J}).

1. This Contempt Petition 107/94 arises from O.A.
315/93 decided on 13-8-1993, In the 0.A, the Applicants

have prayed for the following reliefs :-

a) to quash and set aside the impugned Memorandum
- dated 1-10-1990 so far it concerns the
applicants and the letter dated 29-4-91;

ol

b) to declare that the applicants werej appointed

ﬂ%V// and absorbed regqularly as LDC with effect

from the date of their initial appointment or
from the date of their completion of the
probation period, and no further or subsecquent
regularisation is required in their cases.

c) to direct the Respondents that the applicants
are entitled for all service benefits including
seniority and promotion etc. on the basis of
their date of appointment or completion of
probat ion period.
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d) to direct the Respondents to consider the case
of applicants for promotion to the post of UDC
and higher posts of Office Supdt. from the
date their immediate juniors are promoted,

e) to pass any other orders as the Hon'ble Tribunal
may deem f£it in the facts and circumstances of
the instant case and in the interest of justice.

£f) to draw this application to be made jointly by
all applicants.

g) to award the cost of the application.

The applicants werxre initially recruited to the post of
L.D.Cs during the period 1962 -~ 1967 and their services
have been regularised w.e.f. 1-10-1990 on the ground that
their initial recruitment not being through Employment
Exchange was irregular and will not count for seniority
or promotion to higher grade. The Tribunal disposed of
the O.A, on the basis of the earlier cases decided by
Tribunal in O.A, 322/87 which was identical to the present
one wherein it was held that the irregularity, if any,

in the initial appointment stood cured when the employee
was absorbed on regular basis and that his service shall
be counted from the date of regularisation for seniority
or promotion to the higher grade., Keeping in view the
ratio laid down in that judgement, the Tribunal in this
O.A. directed the Respondents that the services of all the
applicants shall be counted from the date of their
appointment as temporary LDC towards senilority or promotion
tézﬁhe higher grade. As already directed in the earlier
judgement, if for the purpose of promotion or for the
purpose of fixing senlority certain procedural requirement
has to be gone through, namely, DPC recommendation etc.,
the necessary formalities shall be now gone into and if
+he Committee has toO consider the case of the applicant
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it shall do so on the footing that their services stood
regularised from the date of their initial appointment as
temporary LIX. They shall be entitled to all consequen-
tial benefits etc. and this shall be done within a
period of six months from the date of receipt of this

order,

2. Accordingly, their services have been regularised
from the date of their initial appointment in terms of
the judgement vide their order dated 11-10-1993, The
only contention raised by the Applicants in this CiP.
is that pursuant to the directions given by the Tribunal,
the Respondents have not acted upon the directions given
to them, In addition, the consequential benefits
arising out of implementing the judgement and ante
dating theilr promotion dates to U.D.C. grade are still
not paid to any of the applicantéiétc. As per directions
cf the Tribunal, the decision of Tribunal has to be
implemented within a period of six months which expired
on 27-2-199\%’* According to the Applicants, the other
benefits have been granted to them vide order 11-10-1993.
Nevertheless. consequential benefits arising out of

iméi%yenting the judgement have not been given. The

I S

that, the Respondents have filed R.P, No. 38/94 filead
on 23-2-1994, The same has been disposed of by the

Tribunal on 30-9-1994, -The Respondents have taken a
pzﬁiiﬁiﬁggi:gbjection that since the R.P. has not been
disposed of when the C.P. was filed by the Applicants,
the question of Contempt Petition does not arise. We
see cons;derable force in the contention of the

Respondents. Besides that, the Respondents have

t..4
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He also relied upon another decision of Jodhpur Bench in
Laxminarayan v/s A,S,P. Sinha & Anr. (1994) 28 ATC 610
wherein the Tribunal while granting reliefs in the 0.A,

has said that all consequential benefits payable within

a period of three months., Nevertheless, the Tribunal

held that while disposing of the O.A, they had not said
anything regarding actual monetary benefits. Consequential
benefits has therefore to be paid as admissible under the
rules. Therefore, we find no contempt has been made out{}

and the contempt petition. is dismissed.

= -1,;:. T S ]

4. On the other hand, the learned counsel for the
Applicant relied upon decision of this Tribunal in

Ajit S, Bhatia v/s Union of India & Anr. (1993) 25 ATC
439. In that case, the Applicant sought for a specific
direction to the Respondents to pay his pay and allowances
as Agsistant Commissioner, Income Tax from retrospective
date from which he was deemed to have been promoted from
the post of Income Tax Officer etc. In that connection,
the Tribunal referred to the decision of Supreme Court

in Paluru Ramkrishnajah v/s Union of India AIR 1990 SC 166
wherein the Tribunal has observed that in that decision

FR 17 has not ocome up for consideration but the Indian
Ordnance Factories Service conditions R-3 came up for
consideration in that case and the position had to be
considered in the light of the decision of the two judge
Bench of the Supreme Court in Virepdrakumar v/s Union of

India, The Tribunal also referred to Union of India v/s

“K.V, Jenkiraman (1993) 23 ATC 322 wherein FR 17 came in

Ar T TR s e
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for consideration., In that case, the contention of the

Respondents, that ‘'no work no pay' the Supreme Court
o

observed “Thﬁfﬁormal rule of 'no work no pay' is not

L
apprlicable to the cases such as the present one where

\,‘ K ™ N ﬁ.;ﬁ)a&_ _-—"‘----.'_r———._,‘- _—
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the employee although he is willing to work is kept away
from work by the authorities for no fault of his. This
is not a case where the employee remains away from work
for his won reasons, although the work is offered tc him,
It is for this reason that FR 17 (1) will also be
inapplicable to such cases." Considering the background
of this case, the Tribunal allowed the petition with

interest and directed the Respondents to make the payment.

5. Befqre geing inte the merits of the contempt
petition, it 1s necessary to see whether the C,P. lies
in this case because the Review Petition filed by the
Respondents has not yet been disposed of by the Tribunal
£ill the filing of the C.,P. The Review Petition was
disposed of only on 13-9-1994 whereas the C,P. was filed
on 5~8«1994, Besides that, on perusal of the 0,A., we
f£ind that there is no specific prayer made by the
Applicants regarding payment of monetary benefits. In
this céhnection, the Principal Bench of CAT, Delhi has

held in Mohan Singh v/s J.P, Singh, Secretary, Ministry

of Urban Development & Anr, 1995 (1) CaT 339 (PB) wherein

the Tribunal after considering rival contentions of the
parties has observed that "under section 2 (b) of the
Contempt of Courts Act evefy disobedience is not contempt.
Only wilful disobedience is contempt. For the delayed
payment, the applicant has merely indicated his entitlement
t0 interest @ 24%. The applicant has merely alleged this
entitlement but he has not claimed a direction to the
respondents to pay interest for the delayed payment and
rightly so. The position of a Court dealing with a case

of civil contempt is that of an Executing Court. Just as

an Executing Court cannot go beyond the decree, the

‘. Contempt Court also cannot grant a relief which had not

'..7
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been granted in the original proceedings. It was open to
the Bench deciding the applicant's original application
to award interest on delayed payment. The Bench has not

awarded any such interest to the applicant.” .
i

6. In the light of the above.&égg havigg:pgﬁgiggggd-,j

e
the rival contention of the parties, the question to be

seen herein is whetler the Respondents have committed any
contempt in this case, Admittedly, the applicants have

not made any prayer regarding payment of service benefits 5
i.e. monetary benefits except stating that they are

entitled to all service benefits including seniority and

promotion, As stated earlier, the Respondents have already |

-

granted service benefits of seniority and promotion ’

pursuant t6 to Tribunal's orders and in the absence of

any specific direction by the Tribunal to the Respondents \
to make payment of monetary benefits, “the Respondents are
not obliged tc make any such payment, Further, the

contempt petition is filed prior to the disposal of the
Review Petition 38/94 and thus the Applicants have not

made out any contempt of the Court. It is not the case ,f

of the Applicants that thelr services have been regularised

in accordance with the rules and they have been prevented

to work otherwise., Admittedly, considering the past service,

the Tribunal took a decision to regularise their services
from the date of their initial appointment to the post.
Therefore, it is apparent that their appointment to the

post dehors the rules and is in accordance with the rules.

7. In the circumstances, we are of the view,that the

ratio laid down in Janakiraman's case referred to in

Tribunal's decision in Ajit_ Bhatia case does not apply
to the facts of this case. Accordingly, it is not open

to the Applicants to contend that such relief i.e. monetary

...8
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reliefs should be given to them from the date of
regularisation by way of filing a contempt petition.
Since the Review Petition was disposed of subsequent to
the filing of contempt petition, and the same was filed,
though belated as per CAT provisions; however, they
have filed before the expiry of the period mentioned in

the judgement i.e. 27-2-1994;.l"|':£_e-'—£‘:£i3re, we see no

merit in the C.P. and the same 1s liable to be dismissed.

Accordingly, the contempt petition is dismissed,

7 e,
(M,R, Kolhatkar <i?/’
Member (A)

ba- ~
(B.S., Hégde)

Member (J)
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