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BEFORE THE CUNTRAL ADMINISIRATIVE TRIBUNAL

BOMBAY BuNCH.

O,A. NO.: 283/93,

shri shrichand Ranpat .o Applicant
Versus
Ministry Of Eefencé & Others oo Respondents,

-

CORAM : Hon'ble shri 3. S, Hegde, Member (J).

APPEARANCES @

1, smt. K. Nagarkatti,
Counsel for the Applicant,

2. shri R, K, shetty, ]
Counsel for the Respondents.

JUDGEMENT | DATED 3 18')}0[&

T

X Per Hon'ble shri B. S, Hegde, Member (J) X.

i, - This application is filed against the
refusal of the Respondents to pay Pensionary benefits

vide its order dateq 24,03,1992,

2. The Applicant joined the erstwhile Central
Depot (pDUV) w.e.f. 09.04.1945 as Driver, The said post
was later re-classif#ed'to VM/MV- grade w.e,.f. 05,10,1951
and his pay was fixed accordingly. -Subseguently, his
re~classification waé antedated 01,09,1950 suéerseeding
the earlier pay fixXation and annual increments., He was
confirmed in the post of VM/MV w.e.f. 01.09,1953 and (D
appropriate entry wa; made in the service records.
Subsequently, on closure of the DUV, the applicant's service
was discharged w.e.f; 01.04,196% after being given three
months notice on 01,01,1969, While in service, he had
opted to retain the Central Provident Fund (CPF) bemefits,
however, conseguent upon the issue of department circular
dated 10,09,1975, he opted for pensiconary benefits. This

also was recorded in his service records.
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3. In the light of the above, the
Learned Counsel for the appliéant, smt, K. Nagarkatti,
contends that affer his discharge from service, he
made a claim for pension on 12.04.1979 alongwith other
employees, who had been similarly discharged from
service. While other employees claim for pension were
sanctioned, the Applicant's application was kept
pending. Due to non-receipt of pension/gratuity, he
had approached &arious concerned authorities several
times but of no avail, The Department CAFVD (Fourth
Respondent) recommended the Army Head Quarters for

fresh confirmatibn. The said request was rejected

'vide their letter dated 12.07.1979. Ultimately, the

Applicant was informed on 05,09.1987 that on scrutiny
of his documents revealed that his service was not
confirmed and hébce he was not eligible for pension
and gratuity. Hé made a further application to the
Pension Adalat to be held on 30,05,1988 at Pune, Aafter
scrutiny, he waslinformed that his claim for pension
could not be graﬁted as he was not confirmed. Again
the matter r grant of Applicant's pension was taken
up by the Member JCM Army Head Quarters recommending
his pension claim. Neverthless, they did not entertain
the reguest and the same was re jeccted, Further, the
lember JCM again appealed on behalf of the Applicant
to the Chief Controller Of Acccunts, Allahabad (Respond-
ent No. 3) to consider the matter of grant of pension
and gratuity vidé his letter dated 05.04.1990, The
Accounts Officer, Allahabad, vide his letter dated
07,05.1990 suggested the Respondent No. 4 to obtain
Government sanction for grant of pension/gratuity in
favour of the in&ividual. Accordingly, the fourth
regpondent referred the matter for sanction of pension
as per Order of CDA (Pension) Allahabad to the first
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Respondent vidge letter dated 19,04.1990. Reminders
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were sent for eXpediting the claim of pension.

Finally, on 24.03,1992 the fourth respondent was

informed that the Army Head {Quarters had not agreed

to his claim for pensionary benefits and that the

matter be treated as closed.

4. In the light of the above, the Learned

Counsel for the Applicant submits that since
correspondences were going on between one section of
the department to other section, retaining his case
f&r pension and gratutity benefits, ultimately, the
respondents have rejected his claim on 24,03,1992

and he filed this 0.A, on 22,03.1992, Therefore, the
same is within the time limitation. As against this,
the respondents in their reply have stated that the
Applicant was retrenched as the depot was disbanded.
Admittedly, the respondents have not granted pension
to the Applicant as his service documénts indicate
that though the Applicant was initlally confirmed
w.e.,f, 01.09.1953, the confirmation was cancelled but
the reasons for the cancellation of the confirmation
could not be detécted in the absence of connecting
documents. Secondly, as the demand of the Applicant
arose on 01.04.1969 and thereafter on 21.03.1993 this
Hon'ble Tribunal(@hés no jurisdiction to adjudicate
upon the -dispute. Thirdly, the alleged cause of action
of the applicant;is barred by limitation and deserves
to be dismissed. The respondents have taken a plea
that some entries in the available service documents
give rise to the belief that during the span of his
service, the Applicant was punished on many occasion
for careless driving, sleeping during duty hours,
unauthorised absent, etc, and therefore the cancellation
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entry of confirmation become more lucid. The
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Applicant has been paid a sum of Rs. 3,942.00

during March 1969 on account of retrenchment compen-
sation and Rs. 2,949,95ps. during 09/1969 con account
of Goverament Contributicn. It is also stated that
the Pensionary benefits were awarded to those who
have refunded the Contributory Provident Fund back -
to the Government during that point of time. This
also give doubt on his eligibility to become a

pensioner.

Se We have heard the rival contentions of
the Learned Counéeli}for both the parties and perused
the records. It is an admitted fact that his
renclaSSificatioh of the post was antedated to
01.09.1950 and accordingly his pay was then refixed
w.,e,f, 01.09,1950 superseeding the earlier pay fixation
and annual increments. While cancelling the casualities
of increments dated 24.10.1956 and 24.10.1957 by error
the confirmaticn entry was also cancelled with the
increments casualities, This appears to be a genuine
clerical mistake;which is admitted by the respondents
vide their letter dated 05,02.1990 wherein it is stated

at para 5, which is reproduced below :-

"on scrutiny of service documents in respect
of the above named individual, it has now been
revealed that the confirmation entry in the
Service Book was errcenecusly cancelled
alongwith the Casualties of increments.

The factual position of cancellation of

confirmation entry is as under i-

{a) ° The individual was inkially re-
classified from Driver Gde to VM/MV w.e.f,
05 Oct 51 and his pay was fixed vide

Part I1I Order No. 64/58 (Page 5 of Service

Book 1). Subsequently his reclasgification

5
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antedated to 01 sep 50 vide Part Il

Order No. 84/61 (Page 2 of S/Book I1I).

His pay was then refixed wef 01 sep 1950

superseding the earlier pay fixation and

increments, In that while cancelling

the casualties of increments dated

24 Qct 56 and 24 Oct £7, the confirmation

entry was alsco cancelled alongwith the

increment casualties which is a bonafice

clerical error.*
Therefore, it is stated as a bonafide clerical
error because confiirmation entry alone is not
cancelled gquoting the separate part 1I order
authority, The authority gquoted as Fart 1I Order
is pertaining to revision of pay fixation ana
grant of revised increments cancelling the earlier
pay fixation and increments. Under the circumstan-
ces explained at para 5 above, the individual is
confirmed in the rank of VM/MV. To avoid technical
audit observation the confirmation entry is

re-entered on page 4 of service book part 111 duly

signed by H,0.0.

6. Further, assuming that the
Applicant's confirmation was to be cancelled and
his services were to be treated as temporary, he
would have been entitled to a show cause notice
and an opportunity of being heard against the
proposed order as it sought to change the-terms
and conditions of his service, “However, no such
notice was issueqa nor was any opportunity given to
him to plead against the cancellation. It is also
an admitted fact that similarly placeg employees
as that of Applicant who had been discharged from

services, following closure of DUV, their confirmat-

—_— £



o

ation was not cancelled and they have been paid
pensionary benefitg. He has qguoted in his 0.A.

two three names, who were also similarly situated

as that of the Applicant and they were drawing pensions.
Since the regpondents issued three months notice to

the Applicant, it confirms that he is a permanent
employee, otherwise{ the guestion of issuing thres

months notice) does not arise,

7. The R;spondents state that the Applicant
is not confirmed andjthat the said contention is not
supported by any doc§mantary proof and also submitted
that the petition is barred by time, and other facts,
they have not aisputéd such as regarding the payment of
pension to others, wﬁo have peen dischargea alongwith

the Applicant and itﬂis guite apparent, that aue to sheer
negligence or careless attitude on the part of the
respongents, cthey did:not put up the reguisite papers

for sanction of pensién toc the Higher Authorities and

it is clear from the above, that the cancezllation was
not the confirmation order already issued to the Applicant
but the cancellation Qas necessitated on account of
rellixation of pay, they were forced to cancel the earlier
orger., Further, it caﬁ be said that the cancellation of
confirmation order is in tune with the service
Jjurisprudence, Undispﬁtedly, the subject matter is undér
correspondence between various wings of the department
and ultimately the intimation was given to the Applicant
only on 24.03,1992 and 6n receipt of the same, within a
year's time, he filed this 0.A. for the present reliefs.
Therefore, I am of the view, that the plea of .limitation
raised by the Respondents is not tenable and the same is

re jected, Similarly, the cancellation of the confirmation

order is not sustainable and is re jected.
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8, During the course of hearing, the learned

Gounsel for the Respondents Shri R, K, shetty, draws

my attention to CSR Rules 481 by virtue of which he
submits that the compensation of the invalid pension
shall be payable only on completion of not less than 30
years of service. The Applicant has not fulfilled the
aforesaid condition, therefore, he could not be paid any
pensionary benefits. This plea, he has not taken either
in the pleadings or mentioned in any of their correspond-
encés to the Applicant., Aamittedly, the Applicant has
put in nearly 24 years of continuous service, which has
not been disputed by the Respondents. The mere fact
they have allowed him to opt for the pensionary benefits
in the year 1975, after his retirement in the year 1969
itself indaicates, that apart from the Applicant, they
have allowed to other employees to opt for pensiconary
benefits if they choose to do so. It is not the case

of the respondents that the Applicant had not availed
to opt for the pensionary benefits. In thelir letter
dated 05,02.1990 they have statea that the Applicant

had opted for the pensionary benefits. It is unfortunate
that the respondents have given a deaf ears to the plea
of the Applicant for a considerable period of 25 years

without going into the merits of the case,

9. In this connection, the Learned Counsel

for the respondents draws my attention to the decision
rendéered by this Tribunal vide dated 06,09,1993 in O.A.

No., 945/92 shri J, Y., Pagare V/s,., Unicon Of India, He
states that the aforesaid wecision is similar to the

facts of this case and the same is binding on the Tribunal.
On perusal of the same, 1 find that in that case the
Applicant has put in nearly 20 years ana he has not been

confirmed. That was only a temporary employment, Besidges

that, the p.P.C. held on 05,05,1961 haa considered the
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case of the Application but he was found ﬁot fit

for confirmation. In that case, the Applicant has
superannuated. Thgrefore, the present case is clearly
distinguishable frém that of the case cited above
pecause in the present case, the Applicant has not
superannuatea. Further, he was confirmed in the grade
in which he was wofking. The said confirmation was
inagvertently cancglled by the authorities, thch unaer
any circumstances,‘they were unaple to justify the same,
They have not adduqed any documentary or any oral
evidence to supporﬁ that stand. Therefore, the said
judgemant would no£ be of any use for the respondents

in relying upon their proposition.

10, it ﬁay be recalled that the Applicant is
only a Class~1V empioyee and the treatment meted out to
him by the respondeht is considered to be very harsh,
especially, having put in nearly 24 years of service.
The respondents are not justified in denying the pension-
ary benefits in ordér to cover up their negligence and
frauas. It is not the case of the respondents that the
Applicant has concocted the aocuments. On the other
hana, the respondents themselves have taken up the case
of the Applicant, but the rejection was mace only on
the technical plea that the confirmation order has‘been

cancelled and no concrete cogent correspondence is

forthcoming from the respondents.

11. ' in the light of the above, 1 am satisfied
that the dénial of the pensionary penefit is not at all
justified and in the result the Q.A, is allowea, As
stated earlier, the épplication is not parred by

limitation.

12, it may be observea that the loss
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suffered by the Respondents be recovered from the

erring officers.

13. In the circumstances, the following

directions/orders are issued to the responaents :i-

|
(i) The Applicants service may be treatea as

confirmed w;e.f. 01,09.1953 as per the entry

vide DUV Part-1I No. 33 dated 24.05.1957.

(ii) The Respondents are directed to pay the pensionary

o

@nd oth€f, allied benefits as contemplated in
———re

M.0.D., dated 10.09,1975 within a peciod of three
months £ rom the date of receipt of copy of thas

orger.

(1i1) In the light of the reasonings stated above, the
guestion of re-confirmation of the Applicant's

service does not arise.

(iv) The respondents are directed to re-calculate the
pension, gratuity (DCRG) and other dues within
a period of%three months, after deducting the
amount which has already been received by the
Applicant. Regarding CFF benefits, Retrenchment
Compensation due if any, the same may ke paid
within a period of three months from the date of

receipt of copy of this orderws

(V) The respondents are directed to pay interest
@ 12% for the belated payment of pensionary
penefits to the Applicant from 1992 till the

payment is made, whichever is (ater.
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14, In the light of the above, the O.A,

is disposed of. No order as to cost,

{ B, s, éﬁzf%/

MEMBER (J) .
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