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IN THE CBENIRAL. ADM LNISTRAT IVR TRIBUNAL
BOMBAY Bh NCH

(1) 0Q.A., Mg, 425792
fi th.

the __day - of A€l 199,

Hon'ble Shri B.S. Hegde, Member ).
Hon'ble Shri N.K. Verma, Member (A),

Shri Shankar Ramchandra Kadam
andt 146 others

Inspectors working in the
Central Excise Department in
Bombay under Bombay I & II

( By Advocate Shri G.K. Masand) | +ee.Applicants,
Vbr?us

1. Union of India through
the Secretary, Govt. of India,
Ministry of Finance, Deptt, of Revenue,
North Block, Central Secretariat,
New Delhi,

2. The Chairman,

Central Board of Bxcise and Customs,
Govt., of India, New Delhi,

3. The Collector,
' Bomrbey-I Collectorzte,
Office of the Collec:or o Cent::i Excise,
115, Maharshi Kavwe itoag, '
. Churchgate, Bombay,

4. Tre Collector, ’
Bombay~1I Collector,
Piramal Chambers, Lalbaug,
Bombay., :
5. Smt, Susi Jacol '
' and 5 others private respondent:.,

Respondents No, 1 to 4
By Shri M.T. Sethn: with Mr, Karkera
for Mr, Pradhasn and Mr. Suresh Kiumar,
Advocates) '
Respondents No, 5 to 10
By Snri S.R. Atre alongwith
Shri Ranganathan, advocate)

evrRespondents,

’.% (11) O.A. No, 255/903
\i . A .

v YAdmakar Arjunrao Deshrukh

. A 6 others o

:§ S Mispectors working %r tre

N _uzd e tral Excise Department unier
LIS Boebay I oand 1IT Collectorate,

(5";' Advocate Shri Me:surkar)
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Versus
|
1. Union of Inaja through '
Secretary. R 7
Govt, of Indiaf”%in1$try of Finaive,
Partment of'Revenqe.

Borth Block, Central'Secxetarlat.*'
New Delhi,

2. ‘IThe Q'lairlmn,

Central Board of Exclse and Cust.rims,
Govt, of India,

3.  The Collector of Central Excise : .
Bambay. I, Collectorate.

(By Advocates snry M.I. Sethna with

Mr, Karkera for Mr, Pradhan and Mr,
Suresh Kumar) ’

|

n....Respondents.

QRDER |
(Per Hon'nle Hr, N.X. Verm, Member ()

In thege two C.as, the comm> 1 question

under agitation ig the sepiority of tho directly appointed

Inspuctors in the Centra) Excise Departime nt during the

mrbd-l%3tol%i‘

the cadre of <A

1973 to 1985; in the ordinary grade initially which

was later on mwIged with the Se lection grade in 13gg

and botﬁ the Categories were PUL in the iCale of Ks. 164¢.

! - .
2900, The seniority of a1} the lnspects-g wWorking in

Bombay. 1, Bombay. I and Boibay- 111 Collectorates was

Put in common senlority of the Inspector., wherein the

seriority had te be decided‘oh the basji. (34 tot@l length
of contimoys service subjeét te the main@énanég}of

veeand
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1nter-se-seniority)among the staff of the same
Collectorate., At some point of time, the problem of
fixing the inter-se seniority between the direct

recruits and the promotees crOpped up and the respondents
vide circular dated 1‘.6 91 fixed the 1nterwse senjiority
wrongly by assigning noticnal seniority to the promotees
in the cadre of Inspectors from dates earlier than

their dates of actual promotion and appointment for the
first time to the cadre cflInspectors on the basis of
dates of confirmation, Thus the promotees have been
assigned seniority in the cadre of InSpectora from

the dates when they were working in the lower ranks

of U.D.C. or Stenographers., While making these averments
the applicants have also brought to notice the assigmment
of wrong and higher seniority to the promotccs from

lower Clerical ranks like Sat, ~Susi Jacob at Sr,

No, 250 who was promoted from U.D.C. to the cadre of
Inspectors on 29,12,1977 and has now been shown senior

to the direct recruits at several serials though her

date of appointment as. Insa?ctor is 29,12,1977 and

that of direct recruits is 20.5,1973, Similarly, cn-
S.5. Talwadekar appointed on 29,12,1977 has been shown
seniar to many direct recruits who were appointed as
Inspectors earlier that that date. The applicants,
therefore, represented this matter to the Collector,
Central Excise, Bombay-1 individually whereic they

also pointed out the judgment of this Tribunal deljivered

in GA No, 823/87 (W, H. Jadhav & ors, Vs, Union- of India

and ors.) which was decidr.:d on 11.7.91 and Lequestﬂd

the resp: ndents that the geniority should be determinad

on the basis of contimious officiation in the cadre

as. in Jadhav s case (0A No. 823/8?) In this case. the
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applicants were all direct, recruits to {he cadre of

Insﬁgctors and they had made a grievancg-inter-alia

that 35 promotees from Clér1Cal ranks v . oy were

- shown senior to them even thouqh they were appointed to

the cadre of Inspectors later than the said Jadhav and
others, 7Toe respondeqts in that case had stated that

the seniority of the Inspectors (0.G.) had been fixed

on the basis of retio for direct recruit quota and
promotee quota i.e. 3t1 as per HHA‘a QM dated 22,12, 1959
and a roster was maintained on that basis, The senlority

of promotee Inspectars (0.G) who were promoted later on

for thq reason that either they had not completed the

‘quallfyingservice 1n the feeder cadre :for the post

pf lnspector (0.G) or the D.P.C. could act be held in

time, had been fixed. It was only for :his reason that

the_promotée officers were placed above Applicant Nos,
1 to 3. This Tribunal in Jadhav's case had given a }

direction which was based on a Judgment dated 26.3.1991,

in the case of K.K. Petlyr Vs. Un f In & er
(A No, 213/87) ,"that applicantd® senicrity should be

in
determined on the basis of continuous cfficiation/the

cadre notwithstanding the dates of confirmation and
they will be entitled to all consequential benefits,
afisinq therefrom, * Hhile the judgment in regard tg"
Jadhav and 10 others in tnat Applicatisi was complied °
with by the respondents, the respondent; have conf ined
the benefit of the said Judgment only t> the applicants
in that case and not to others like the applicants in
this G\ who are senicrs tS the promotes Inspectors,

The applicants, here;ﬁ, are senior to several Eﬁbmotees

ooy oY
and they have blemishless record of service.f-ﬁn Case

their senidrity Vis-a-vis promotees is not fﬁxed

properly, they will lose the valuable opportuniEY ﬁr
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getting promoted td‘tﬂé cadre of Superifxendent ,

-5-

Cemial Excise and Customs, which would be first promot bon
to the applicants after h:ving rendered service ranging
between 7 to 19 yeérs; I view of theue averments, the
applicants have aéughﬁldirections of the Tribunals-
i) Por recasting the combined senior ity list
of Inspectors of the several Collectorates

as on 1,1.1991 on the basis of continuous
officistion in the cadre;

ii) Direct the respondents to assign seniority
to the promotees in the said combined
senjority list only from the dates from
which the promotees have been actually
promoted to the cadre of Inspectors and
not from any:notional earlier date when
they were wcrkin¢ in the Jower clerical

‘ ranks; énd :
111) They also sought that respondents be
restrained from acting upon the conmbined
seniority list of Inspectors as on 1.1.1991,

‘3. In their re?lg}the resyonlents toon the
preliminéry objectioﬁ thét the Application was not
maintainable as the ;atter is being agitated long
after the seniority list arranged in accordance with
the rules in reSpectJof the direct re;ruits and
promotees had been prepared and finalised . The
applicants are challenging the well setxled seniority
for the last 15 yearé, which accordinﬁfto law cannot
be unsettled after sgdn;é lorg time, | §he respondents
élso made the averment that the post ¢(f Inspectors

in the department are filled ‘on the bi'sis of 25% by
éromotion and 75% bi'direct rec-uits i.e. 1 : 3 as
per Ministry of Hom§ Affairs' C.M. dated 22,12,1959,
z-wever,‘whengyer thé promotees or direct recruits

re not avallable for appointment in the particular

.ltl.6



' given retrospective effact ﬁﬁich(was comainicated to

.-6-
years, the vacant slotsxweri{kepétrescrvéé and as
sobnvﬁs éhe ;ncumbentaljoiﬂéd the depgrtn;nt, the
vVacant slot éf the senioritﬁ was filled ih. The said
adjustme nt has facilitated the promotea: as well as
direc£ Tecruits, The ﬂﬁ&'s:ﬂemo. of 1959 was
subst&n&ially revised Ey the Department of Personnel
and Training Memo, dated 7.5.1986 which became operat ive
from 1.3.1986, which is at Exh, I, However, it was
clarified in that Kemo. that the Seniority alreagdy
determined ip accordance with the existing principles
on the date of issue of this order will not be reopened,
In other words the circular dated 7.2.19§ﬁ’cannot beéﬁ
the;vafious.Heads of the Depértmtnts at v@rious places,
Therefpre;‘primarily the Applications are hit by the
Law of Limitation, a c@nbirgd seniority st of
Inspectors &5 on 1.7.1%1 wis puklished (- 4.8.1%81
for which representaticnﬁ wﬁée called for ang the =ajga
seniority list was flnalised; This senibrity list was
again publ ishea in May, 1983 am3 £he M same was 3l1so
tinalised followed by another Seniority list on

19.1.1985, The seniority list was published from

time to time during the years 1935, 1986, 1987, 19sg,

1989 and in 1990, Thus, 2Verv year i seriority list
wi8 puhlished for finalrsatibi as per the availability
of Vacis:-.:nciesathe recruitment .  mage during these
years,;‘rherefore, the challéhge of the pPresent
applicante to the senior;;y iist dated 14,5.91 ig

totally incorrect ag the seniority. 1jiet w38 publ ichegd

in Tegard to thege appliéants much before the establish.

ment of the Tribunal, Tbe Fespondents hayve alqé.étatcd

that the Hon'ble‘Supreme Court's judgment quogéﬁlby

the applicants ip the cise of Direct Recruits.égsg§~11
T

T
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Engineers Assoclation Vs. State of Maharﬁ?htra is not
relevant in this case &a 1dkthat case thc;seniority of
promdtee Engineer was ‘not £ixed when he,%as conf irmed
in £he cadre, whereas the direct recruiééﬁngineer was
confirned as soon as he completed p.obation period

- above
and stood senior/xa promoted Engineer.. In the instant

case of the Inspectorl of Excise and Cusgom, the

seniority of the direct recruits.and promotees is fixed

as per quota prescribed in the ratio 3 i 1 and their

cases for confirmatiom are considered on a later date,

The respondents, therefore, denied that_the inter-se
sehiority was ever fixed wrongly by assigning not 1onal
seniority to the promotees in the cadre of Inspectors

from the date earlier to their actual date of promotion

and appointmgnt. The respondents averrmd that the

seniority already fixed on 2.7.79 is continued and mo
revision is made against direct recruits and promotees

in the seniority list published on 1.1.1991. The
respondents also denied that the appliCants at Sr,

No, 250 to 500 in the. seniority list would be considered

for promotion to the grade of Supdt. Group-B, They
brought to the notice that even the officers at Sr,

No. 1 onwards in the seniority list have not yet been - |
promoted and will be considered as per the senior ity
position and consideration zone, So fax as the case

of Susi Jacob at Sr, No. %50 is concerned she was

appointed in the Central Bxcise Deptt. Lnitially w.e . f,
11.4 1972 and was promoted to the grade of Inspectors
w.e,f, 29,12,1977 whereas the first appliCant in this

X, S.R. Kadam, was initially appointed in the Deptt,
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promotion quotafwhich has beer . in vogue siﬁre 1959,
smnarll,y, 5.5. Talwadkar was 2ppodnted in the

departmeut on 10,11.1970 and was promoted z:: Inspector

on 29.;2;77. His seniority was also fixed‘Vis-a-vit
directérecruits:Inspéctofs 20.5,1975 to fill up

vacant slot of promot ion quota as in the Case of Smt,
Jacob, | They have accepted the point that the rules

were made for fixation of 'seniority but the seniority
could not be assigned to the applicants because of

the policy decision of the Govt, As regards the

decision of this Tribupal in the Case of Jadhav and |
others, the same is not relevant because that was LT

case for fixation of seniority according to the date

of contipuous efficiation notwithstanding the date of
. K i

. confirmation, On the other hénd, this QA is for

retation of seniority amongst;direct recruits and

p}omoteeg which is a continuous process,

4, During the course of arguments, the learneg

Counsel for the applicant, Shri Masand, bré@ght to our
notice that unless the ratio of the judgment in
Jadhav's case is applied to all the direct recruits

in the cadre of Inspectors, there will be blatam |

‘A

injustice to the Inspectors who were not the applicants
in that OA and are applicants in this QA and there

may be a few others also who have RotT agitated their

seniority so far, 1In c0mp11ance of the Tribunal S order

in the OA filed by Jadhav ‘and 10 others, the;seniority

of all the applicants has been fixed with ngard to

the date of continuous officiation in the cadre of

Inspectors irrespect ive of their cor*irmution and by

this interpolation in the seniority list, a number of

l‘ =
RS
BRI
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prebent applicants who are senlcr to Jadrav and
10 others have remained juniors. Thus, a situationm
has been created by thut judgment in that "OA, There
is now a question of seniority between direct
recruits versus another direct recruits as also with
the promotees. The anomq;y thus created requires to
be removed only by recasting of senioriﬁy of the
entire combined cadre of Iaspectors with reference
to the date of continuous officiation and not on the
Fatio of 3 ¢ 1, Shri Masamd also brought to our
notice that rota quota system has failed ang,
therefore, the seniority has to be ascertained and
deterwined with reference ta the date of continuous
of‘iciation. ~Shri Masurkar, learned cours'l for
the applicants in GA No. 259/93 also made a similar
submi;sion. He also brought to our notice that
the quota rule cannot be applied while confirming
the applicants as the quota rule had failed as per
the own admission of the respondents in their

aff1davit made before the Tribunal in the 0A 823/87,

" At the time of appointment of these direct recruits

the promotecs were not eligible to be 3ppointed asy
Inspectors as they did’not have the requisite number
of years of service either as UDC or as corbined
selzvi.;ﬁe of LDF or UDC cr St'.'-'_,;nographer. ‘I‘i'}e.:e fore,
they Qure promoted to the reserved vacan:iﬂs me ant
for the promotees subsequent to the appcintment of
the direct recruits; but were given the seniority
earmarked for the promotional Quota arising in a
particular year. Thus, the persons who were 2 years

Juniors to direct recruits were given earljer date

of confirmation because.of the slot, snhri Masand

.--.10
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asked whether such kind of ait uat !.on bf. allmed when

a person is appointed in 1917 anu given a aenia:ity
pertaining ta 1975, This action agitates against the
principle- of equality. Once they are posted whathey
direct recruits or promotees to the grade of lnspectors
they are equals and have to be given the seniority

from the dates they are appointed. Now with the

implementat ton of the Tribunal’s.orders. thﬂ&!are three

sets of senior}ty injuripg the rights of the applicants,

,(UThe seniority éssigned te the promotees on account of

slot reserved for them.hlhe seniority changed due to
the implementation of the Court's ordgrs whereby

Jadhav and 10 pthers became senior by: continucus A

officiatioh and now %he applicants have to st¢ck to-
their position as per the slots fixed for direct
recruits quota, While the Bombay Collectorate is stuck
in this situation. the Hinlstry of Finance, Deptt.

of Revenue has directed the Hydeqabad1Collectqrate
to apply the rLle regarding ﬁhe genio:ity frbmfthe
date of efficiation to everybody'in that Collectorate,
The same Ministry has stopped thé implementat ion of

the seniority from the date of officiation in regard

to Bombay Collectorate, During the course of arguments,

our attention #as also drawn to the several ReVlew Qi
Petitions filed in this rcgaro by the respond-lts in

the aaid Om which were rejected 2y this Bench

Review Pwtition was filed by the promotees who. Juere

not parties to the O 823/87 bu? were affect:d by

the en-bloc seklority granted tc the applicaﬁ’“ in

the UA, 10 direct recruits had also f£iled an Application

for joining as intervenors in th@ Revaew Petltion.

A

eeae 11
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Tpe said Review Fetition waJ rejected and the direct
rocruits were not allowed to join as intervenors in
the Raview Petition. They were, however given the
1iberty to approach the Tribunal in accordance with
law by filing an oA, The present QA, therefore, has
been filed by those intervenors direct recruits and
dthers similarly situated |
5. In reply to arguments of Shri Masand and
Shri Masurkar, Shri M.X. Sethna, the learned counsel
for the respondents reiterated the point of limitation
urged in the written reply of the respondents. de
sald that the position taken in 1979 in assigning the
seniority holds good . today as the guidelines have
nof changed during that .t ime onwards. ~,J,]_]_ 1986.As per
MHA OM of 1959 the seniority inter-se Detween direct
recruit and promotee was to be fixed on the basis of
confirmation. The dates of the senios ty ever: in the
case'of direct recruit had to. be chang?d in case the
date of the order oflcoufirmation is 5ifferent from
the seniority list at the time of seiection. This
principle was followed . : all along during the relevant
period. Bven so, the seniarity was not counted with
referencﬁ to continuous officiation or even or the
basls of confirmation, but was based on the slot of

331, The direct recruit vere grven the first
three slots leaving the fourth slot for the promotees.

Sufficient number cof promotees were 1ot avallable in

1975 and hence when they became avaijable in 1977,
they were given the slot reserved for them in 1975 and
that is how Smt. Jacob & ors were shown higher in the

seniority list compared to the applicants. There was

_nothing wrong in this and this was the position which

was published in the senicrity list of 1979 and in the

000I12l.r
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subsoqccnt Years annually, the last being the one
which has been impugned now. The 198€¢ order which
atipulates" 131 promotion and haa prescribed 4
separate bcsis for assigning oenicrity is only prospectivu
in nature inasmuch as that rule wu made effect ive only
from 1.3.86 without ulsettling the position which was
£ix=d in accordance with the 1959 rules. The rota Quota
system had not failed as the backlog was only fer two
Years and hence the ratio dece_dendi of the Pirect

&@cruit Engimeers Class II vs, State of Maharashtra

quoted by the earlier Judgment in Jadhav's case could

not be of any assistance in the present O.A. In the B
. .-‘:’_,- /\_..

case of Birect Recruit Engineer vs, State of Maharashtra.
the Hon'ble Supreme Court had made the followlag

pronouncements j ‘ i
"'...(A) - Once an incumbent is,l appointx;dif_ to a

- post accord;ng to . | rule, his seniority
has to be cE:ntéc from the dé%e cf ris
appointmenti-and not according:to the

date of his.congirmation.

(B) x o x x

* e PV enre

x ox
(C)  Whem appointments are made from more
than one source, it is permissible to
fix the ratio for recruitment from the ‘
different sources, and if rules are i‘L

framed in this regard they must ordina-
rily be followed strictly,

()| If it becomes impossible to adnere to

i the existing quota rule, it amould be

subst {tuted by an approprilte Lule to
meet the needs of the situati:n. I

Case, however, thc quota rule is not

followed ContlﬁJouSl{ for a number of
years becguse it was impossible to do
80 the inference is irresisttblq that
the qucta rule had broken down, [}

- (£) Wiere the guota rule. has brchenk‘
and the appcintments are made from ‘ere

source in excess of the guota, but are
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made after following the procedure
‘prescribed by the rules for the
-appointment, the appointees zhould
not be pushed dcwn below the .appointees
from the other sourcex inducted in the
service at a later date.
x x x x"
In the case quoted above, there had been appointment
of a large number of engineers . to officiate on

continuous rasis during the period 1960 to 1970 b!cause
adequate numbher of direct recruits were not available.
In the inetznt case there was no break down of the

rota quota system and if at all)there was shortfall only

)

for two years in regard to the promotees and no excess

recruitment had been rescrted to by the respondents.

The rules were already availqole Hnder the MH2, QM .. of
1959 for areigning the seniofity-to the direct racruits
and the prohotees and hence the qoest;on of applicatien

cf the ratio in the above quoted judgmentdz does not
arise, There has been no change in the inter-se seniority
after 1979 except the fact that whosoever had retired

or died or resigned, thetr names had been removed from

the seniority list, The onlg exception has been the
interpolation of the names of Jadhav and 10 others as

per the Tribunal's order, It is only now that the

applicants are claiming benefits which have accrued to
Jadhav & 10 others in that QA . which cannot be
supported Ly any other reascning, as no prejudice has
been caus=d to others, So far as extra adxvanoage given
to {adh%V'é others the respondents had to comply with the

Tribunal's order and they have done so which Nas now

‘landed . the other appliCants in a situation wherein

“%hey find themselfes Junlors to Jadhav & others, although

1

;hey had been seniors to hlm in the senlorlty 1ist earl] ier

rT

*ﬁcause of the date of confir mation given to them earlier

n-n-14|-¢
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to Jadhav.  They also brought to pur notice the case of
Sahestiaci’UﬁV. Coerio ai‘:d others vs, V.0.I. & ;o-.tfnrs in
OA No,zsé:bf 1986 dedided on 8,3.1990 by thes Tribunal

wherein it was decided that “as the 1967 Rules govern the

determination of the inter se seniority between the direct

recruit and the promotees, it will not be appropriate to

apply the general principle of continuous officiation in

a post for determination of seniority. We are also not

convinced that there has been any violent departure from

the 'rota quota' rule in the instant case. In view of this

we see no merit in the present applicatiome and the same

is dismissed.” In view of the DB judgment of this very

T

Tribunal’ the applicants do not deserve any relief and the

OA must bgﬁdismissed on merits also,

6. : We have given wery careful and ancious.
cons ideration to the averments, pleadings and arquments

of both the parties,

7. The cause of actiocn in thds OA has arisen

r2cause Of the two judgments passed by this very bench of

the Tribunal in the case of K.K.Petlur v, U.0.I & others

and Jadhav's case. In both these cases the grounds

-7 canvassed by the applicants for relief was that the

seniority is being determined with reference to the date

of confirmation in the respective feeder servifes with the

o : |
result that the applicant no.1 had suffered less of senior-

ity. Jadhav's seniority had been brought down because of ?
Y ’ . : o :

LY
Sy

X

his date of confirmation goﬁjpostponed due tc involvemen;

in a disciplinary case, He‘élongwith_lo others therequé#fsﬁ
SOy T
had urged the Tribuhal to take the date of initial entry:

* \“4“

and continuous officiation as the crucial date for determix °

nation of seniority and not the confirmation,

8. The judgment in Jadhav's case was based on

ratic of deci_dendi in $.E. Patwardhan & another ve.
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State of Maharashtra & others (IR 1977 8¢ 2051) which
was referred to in the Direct Becruit Class }I Engineering
Of ficers Assoclation and others, wherein the Constitution
Bench endorsed the ratio 1 S.B. Patwardhan,"...e.’

We are in complete agreement with th§ ratio decidendi,
that th%éperiod éf continuous off iciation ﬁy a‘Government
s%rvant;iafter his appointment by following the rules

appl icable for substattive appointments, has to be taken
into account for determining his seniority, and the
seniocrity cannot be determined on the sole test of

conf irmation, for, as was pointed out, confirmation is

one oﬁ tﬁe inglorious uncértaiﬁties‘éf Governhent services
dependind neither on effiéiency of the incumvent nor on
the avaiiability of substanmtive vacancies, However,

in Patwaﬁdhan's case there'was a challenge to the

validity of Rule 8(iii) of:the 1960 Rules and Rule 33

of 1970 Rules as being vio;ativ; of Articles - . 14 and

16, In para 4 of the Direct Récrui; Class II Engineering
Association case, their Lordships cobservad, “the judgment

in the Case is treated as landmark in the service

~ jurisprudence and has covered extensive grounds dealing

with several iﬁportant aspects relevant in the case,

The learned counsel for the. part ies have inFﬁhé cour se
of their~arguments re.,d and re;read.the judgment and
made elaborate comments on its interpretatibn and effect,

whlch‘we will discuss later, In the result, Patwardhan
\

‘ aucceeded arnd Ryle S(iii);of the 19?0 Rules and Rule 133

~of the 1970 Rules were striuck down.® In the ‘context

of Fatwardhan's case, their Lordships in Para 44-C 1z id

the rule that, " when abpointments are made from more

than one 8ouree, it is permissible to fix the ratic

.I'.Il6
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for recruitment from therdiffercnt sources, and if
rules q%efframed in tnis regard}fhcyiﬁust ordiharily
be folfbwéd strictly.” In sub ﬁara tB) of Pa%a 44,
the ir lordships also indicated what requires ¢o be
dore where the quota rule has broken:down and?
appointments are made from one source in excess of
the quota,

S. We f£ind that the learlid counsel for the
applicants have’;o:{n/ade cut a case wherein they have
challenged the validity of MHA OM of 1959 or even

the 1986 rules which have been used for determination
of seniority upto 1.3.86. The only ground taken by
the applicants has been the two judgments del}vered
by this very Bench earlier’'in which one of the

;as common, .K@ those
two cases also there was no agitation against the
cperaticn of MHA Memo of 1959, ‘The Bench at that
tinme held the view that, 'legalgposition is gquite clear
that once the applicant was%confirmed and subsequently
he was promoted, then the seniority will be governed
by the date of continuous officiation, if he has

Continuously officiated and obviously he is senior i

to others.,® While the ratio given by the Bench at {{

that time cannot be disputed, it is interpretation

which needs'to be re.appreciated, Wit h all-fespects !

to the,vigws taken by that;Bench at that time,hwe

do not, flwd ourselves in agreement with the conclu51ons

based on that ratlo. Patwardhan s case has clearly

re1ECted the confirmation theory at all promotionai

Fosts and there is no dispute about it now. The

Gow. of India itself in 1988 issued the ordera that
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onge:sémebody was confirmed at the initial stage
of ent:&, further conf4rmation of that:official
is not necessary even when he gets promo@éd.to the
+higher post and there 1stver£ical.mobility;. in his
career, The direct recruiﬁs in these two CAs before
us and in the OAs which ;ere:before the other Bench
were all direct recruits to ﬁhe post of Inspectors
(0G) who were appointed between the period 1973 to
1985, They had to be confirmed in this grade after
successful completion of probation, and assigned
seniority according to ;he dates of confirmation
Vis~a-vis the promoteeséwho had p@ be glven geniority
as ﬁeritheir qnota fixed in £he ratio of 3s1, The
eligibﬁlity criterie . for the promotees ua§ either
UDC with 5 years service or UDC or LDC with 12 years
service subject to the éondition that they should
have been UDCs at least for 2 yeafs. Simiiarly,
Stenographers with 12 years service with at least
2 years as Stenographers could be promoted as
Inspectors., These promotees had also to be confirmed
with reference to the vacancy réserved for them
against a particular year and given the seniocrity
vis-a-vis the direct recruits with reference to the
date of confirmation asmauch; Triis rule of seniority
Awas; im*;:rlem: nted by the I;‘e‘spcj)_ndenf;.s. till :-‘_..a:3.86
as.peﬁéthe MHA, OM of 1959f Thé seniority list
anne#gd by the applicamts in this OGA includes the
: - . serials :
names of promotees in the first 41/and thereafter
the names of direct recruits have also started
appearing, The first direct rec:bit was appointed

in 1973 and has been placed 'at Sr. No, 42, His

n---la
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date.df‘entryiinto the service has been shownfas
as'29 6.1973 Lnd date of appointment as Inlpector (0G)
has been shown to be 23,6. 73. His date of confirmation
has neen shown as 23.7.80 ahﬂ appointment to the
grade of Inspector (SG) as 31. 12 88, tne dates from
whicn the two grades were merged i.e. 1,1,1986, The
position between 42 and 44 are held by direct recruits,
Thereafter a [promotee is shown, again 3 direct

recruits and|again direct recruit is shown at Sr,

No, 46 followed by two promotees at Sr, Nos. 47 and 48,

There is no pattern by which thdse direct recruits
and promoteeg have been assigned their inter-se

seniority? ?n SOMe pages more than 3 direct recruits

have been shown senlars to promotees and on some

page seniority has been fixed 1:1. Smt. Susi Jacob
at Sf No, 250 has been shown to have entered; service
on 11.4.72 and given promotion on 29.12,77 in the
Inspectors'’ gradeland confifmed w.e,f, 23.7.80.

!
Similarly Talwadkar has been shown at Sr, No, 257

having the s%me date of promotion and confirmation.

Smt. Jacob was placed below one direct recruit

. A

Sh. |S.S. Spwant _ appointed on 10.3.75 and conf irmed
on 23,7.80,

The person senior to Sawant agaiﬂs is
after ;- )
a promotee. ’chcver. £k/Smt, Jacob, there arz 6

direct rerruits who have beem given promot lon: although
datés of entry as InSpectors (OG) was 10, 3, 75

l
the | name of|Gaykauar who entered service on 20.9,77,

except

All | these officials werse confirmed w.e,f, 23,.7.80.,
Shri S.R, Kgdam who is axapglicant in this cgase

has| been shown at Sr, No, 275 and who entcred service{
i : g

on 20.5.75 and was conf irmed only on 23,7,80. This

official though having been appointed earlier to

! ee.. 19
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Smt Jacob . was given lower aenioritv just
beean

because they had / . given VaCancies relating to
the promotees pertaining totearlier years: The
entries during this intervening serials pertain

to 7 promotees who actually@were appointed as
Inopectors on 29.12.77.;but;their placements are
nmot strictly in the ratio of 3 3 1. The respondents
at ' ‘no time had come out with the exact number

of vacancies which subsisted at the relevamt time
in 1975 against the quota meant for the promotees,
If the vacancies of 1975 fior the promoteee were
available for coniirmaéion{fall the se brdhotees
shoni? have been placed against the slot% avallable
for the promotees in 1975 and their nameo arranged
accordinqu in the seniority list A perusal of

the seniority list does not confirm that the
allocgtion of seniority was done strictiy in
accordance with the HHA OMtof 1959, All this
supports the contention of the learned counsel for
the respondents that under the cover of MHA orders,
all direct recruits as well as the promotees got
‘the amte-date of seniority even when they had not
physically jolred the service at that particular
point of time. The ad#antages which occurred

to tbem under thnis system . was first circulated

under the Memo. dated 29, 11 79 by the respondents

8
Egre also directed to file representations, if any.

of these applicatts at that relevant time

. only
-;-:haé‘ iled any representation a!ﬁ it is/ now
a4 have been i ;

S that the OAg/filed in’ this Bench on e€Re basis of reljef

' . granted
in favour of the applicants/in 1991,

10, It is a settled propeosition of law that

the decision im an OA cannot be a cause of action

.l..20




BEFCRE THB CENTRAL ADMIN SSTRATIVE TR IBUNAL
BOMBAY BENCH 3 BOMBAY

Date of order ; 28-2-96

i. R.,P. He. 30/96
in

0.A, No. 425/92

L e L _ _
e et i

Shankar Ramch andra Kada i

& 146 Others © ..e.  Petitioners, |

versus :‘

‘ Unien ef ;Indiall& 9 Pthers veas Respendents . L,”.
- 2. E.P, Ne. 31/96 '

in
0,4, N@, 259/93

Padmakar Arjumrae Deshmukh - '
& 6 Others eeee Petitieners,

versus

Unien of India & Dthers cs s Respondents .

PER HON'BLE M. N,K, VERMA, MLMBER 2ADMIN ISTRATIVE 5

These are the Review Petitions against the
jidgemsnt and erder of the Tribunal in OA No. 425/92
and 259/93. which were decided by & coumon erder en
6.12.95. The applicants in these two Review Petitioens
have breught te notice that there are serieus errers ','
in the judgement ¢ontrary te the pleadings as
well as (£fafts, In the Review Petitien Ne. 30/96
in relatien to 6:\ i\ie. 425/92 the applicant has canvassed
again the ratie ef the judgement in the caSe of Uttamrao
Henumantrae Jadhav in OA No. 823/87 by wh ich the senie-
rity was required to be determined between direct recruits
. and promotees on the bas is of continueus officiatien in

the cadre notwithstanding the dates of cenfirmation.

LI 4 2 + 9
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Since the sald judgement ef the Tribunal was upheld
By the Hen'ble Supreme Ceurt by the dismissal ef
S;L;PL filed en behglf of Unien ¢f India and a Review
Petitien No, 18/93 was alse dismissed by the Tribumal,
the matter relating to the fixatien ef inter.se senierity
between direct recruits and prometees hats been settled,
The revised sanierity list subseguent te the judgement
is new based on the length ef service after their initial
appeintment as direct xecruits. The applicants have
prayed in these R.Ps th;t by the present judgement in
these 0,46, the whele matter has beaen seught te be re.
epened which steed.cencluded by the earlier judgement
ef this Tribunal im O,A. Ne., 823/87 Uttamrae Hanumantrae
Jadhav & Ors, This is an error apparent en the face eof
the recerd and the present judgement, therefere, deserves
te be reviewed, The applicents hasealse breught te the
netice that the judgement went much beyend the pleadings
.aS it was neobedy's caSe that the judgements in the case
of U.,H. Jadhav & Ors. {(OA Ne, 823/87) and K.,K. Patlwer
{(0.56. No©. 213/87) eught to be reviewed. The presaént
judgement in these OAs has seught te be reviewc: the
judgements in the earlier OAs which is net permissible
for a Divisien Bench te de, The affect eof the judgement
in the present CAs is that the reliefs granted in the
earlier judgements are liable to be withdrawn. The
present judgement, therefore, deserves te be reviewed
te remove this anemaleus and imcengrueus situgtien.
. hnother errer has crept in by permitting grant ef
senierity te a premetee efficial fer the peried when
he was net even eligible fer being premeted te the

pest ef Inspecter, The raelisnce of the Divisien Pench

L3 ] 3 e
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en the Minigtry eof Heme Affairs Memeranrdum dated
22nd December, 1959 is net cerrect as in the sarlier

OAs of U.H., Jadhav & Others, the Bench did net accept

" th4s centsntien made en behalf of Uniem of India as

well a5 en behalf ef the premetes efficials, The
Said O,M, dated 22,312,59 héd net enly beceme ebselete

&8 it was net being applied after the judgements ef

Hon'ble Supreme-Court in varieus matters inm which

Hon'ble Suprame Ceurt has stressaed en senierity being
determined en the dssis ef length of service gs alse
the fact that the Ermakulam éench of this Tribunal

by its judgement éatea 26.,3.1991 in the case.Of v.
Narayanan & COrs. ver-aa‘Collecter of Central Excise &
Custems reported at ATR 1991 (2) C,AT, 66, has declared
the paragraph 7 ef the O,M. dates 22,12,.59 as vielative
of Articles 14 and 16 ef the Censtitutien and it alse
held that the fixing ef the senierity im the case ef
these applicants basing en O,M. dated 22,12,5% was
irregular and ispreper, The applicants have stressed
the peint that this D,B. did net have the liberty te
disagree with the judogement ef the Ce.erdinate Benches
of the Trimunal &8 given by the Ernakulam Bench and
Hyderabad Bench earlier te that,besides the ratiec ef

the judgement ir Jadhsv's cCssSe,

2, In the ether Review Petitien No, 31/96 inm
O.A, Ne, 259/93, the R,P, has been filed by Padmakar
Arjunrae Deshmukh witheut having been verified by the
learned ceunsel fer the petitieners in that matter,
Apart frem this defect, this R,P. is alse & repetitien

ef the peints made by the petitieners in R.F. Ne.30/96,

Ceee 4 e
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Besides, the petitioners in this R,P. have hbreught

to the notice the judgement of the Hon'ble Supreme
couit in the case of p}s. Mshal & Others vs, Unien

of India & Ors. reported at AR 1984 S.C. 1291

wherein the vires eof Government O.M; dated 22,12 .59
has been interpreted by their Lordships and subse-
quently in case of J‘.S.. Lamba & Ors. vs. Unien of
India reperted at AIR 1965 SC 1019 wherein the Hon'ble
Supreme Court has held that the senierity of the
asplicant cannot be fixed in accordance with the

0.M. dated 22.12.1959,

3, We have giv«sn the Review Petitiens our serious
cons ideratien, The applicents in beth these O.As
under reference had at ne time questioned the vires

of the Government C,M, dated 22,12.1959 as would be
cme- from the relief clsuses reproduced in R.P. No. .
30/96. The entire @adjudication in these two O.Aé

waS te recast the combined seniprity list of the
Inspectors of varieus Collectorates as on 1.1.91 en
the basis ef the centiau_ous officiatien in the cadre
after being duly appointed amd jeined in the ca&re
leaving out the date of cenfirmatien. In the pleadings
and arguments, the learned counsel for the applicants
tetally relied en the ratic of the judgement given in
the case of U,B. Jadhav & Ors, (O.A. No. 823/87) which
recast the senierity ef the direct recruits vis.a-
‘vis Jadhav & ethers, whe hgve accerding te c_ertaj.n
senierity list:l:\;%een appeinted and jeined esrlier to
him. The 0.As were filed te remove the anemalous
situatien cretk-‘ed by the interpelatien by Jadhav and

ethers in the combined senierity list, Our judgement

0-.5 o ®
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and erder im this matter has been passed en the facts
and citgtisns Breught te eur netice during the ceurse
of arguments, The case of V. Haray-anaa'& Ors.‘voxsus
Cellecter of Central Bxcise & Custems decided by the
Ernakulam Bench and the cases of P,5, Mahal vs, Unien
of India & J.S, Lamka vs, Unien-ef India (supra) decided
By the Hen‘'ble Supreme Ceurt were nmever breught inm
suppert ef the arguments ¢f the legrned ceunsel for the
applicants., In any c¢eSe, the facts and circumstances
of the case new breught te eur notice have ne relevance
in the pres.ent case, 1In the case of V. Narayanaa

& Ors, vs. collectir of Central Bxcise & Custems , the
vires of para 7 of the Gevernment O.M., dated 07,02.86
was adjudicated and the Qam was declared aAaull and véid
and accerdimgly, the aeniority 1ist prepared en the
®asis of that O,M. was directed t}:recaSt enr the basis
of the principles lzid dewn in the remaining pert ef

the 0,M, dated 7.2.8¢., In the case of P,.5., Mahal, the
matter related te appeintments in the Central Public
werks pDepartment as Assistant gxecutive Engineers under
the rules issued en 21.5.54.'&: preblems ef inter se
seniority between t‘hel ASsistant Executive Engineers and
the Assistant Engineers arese beczuse of the guets
system which came inte existancearzs.s.lgw. The appeint-
ments, thereafter, centinued with these preblems upte
1971 when the senierity list ef the Executive Engineers
promoted frem the grade ef Assistant Engineers shewed
as juniors te several Executive Engineers premoted much
later frem the grade of Assistant Executive Engineers,
In that case, at ene time - reliance was placed by the

respondents en the Ministry ef Home Affairs O.M. dated

.l06 * e
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22.12 .59, but the learnad Seliciter General appearing
on Behalf of the Umion of Tndia oesmceded that the s‘id b
O.,M, has ne applicatien te this case and was irrelevant
and the Hen'ldle Ceurt alse accepted the same viay. B
Thus, it woulld b= seen that there was ne adjudicatien
regarding applicability er the vires of O.M dated

22.12,59 in the case of P,S, Mahal & Ors. (Supra).

Hen'ble Suprems Ceurt decided that case en merits SR
dehors Ministry ef Hems Affairs 0., dated 22.12.59. !
Se far G.S. Lamba's case is cencsrned, the Hen'MBlse \“?

Supreme Ceurt has ehunciated the fellewing principles:

“wWhere recruitment te a servioe er a cadre is
frem mere than ene seurce, the centrelling

autherity can prescribe gueta fer each ceurse, FEEN
It is equally cerrect that when. the gueta is

prescribed, a rule of senierity by retating "
the vacancles can »e & valid rule fer senierity, 4
But as peinted out earlier, if the rule of senia. N
ority id imextric.Xly interwined with the guste

Ty

rule and there is ener-mous deviatien frem the ‘
giota rule, it would be unjust, in.eguiteus and . *]l
unfair te give effect te the reta rule. In fact, : ;
a8 held in 0,0, Singla's cgSe (AR 1984 SC 15995) ] i
giving effect to the reta aftexr noticing ener-
mous departure frem the gusta rule would be vie.
lative of Article 14. Therefeore, assuming that
queta rule was mandatery in character, as peinted
eut earlier, its departure must permir rejectien
of reta rule as valid principle of senderity.®

The Supreme Ceurt has again . in the same ruling held
that ;

\ﬁﬁ ® . ec.egiving effect to the reta rule after neticing
- the enermeus departure froem the guota rule weuld be

vielative of Articles 14 and 16, that sSelectien er

recruitment ef ene year shall have precedence ever

selectien or recruitment ef the next year and this
Y is what is knewn service JurLSprudence as senlority,
accerding te centinusus efficiatien in the cadre eor

' the grade... This is in tune with fair play and

\\ justice and easures equality as mandated by Article

18 .°

We have held in our judgement that there was no break
dewn ef queta and reta rule in the instant csse. The

appl icants due te nen.availablil ity of prometees were

QI.? » &
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eligikle for appeintment as Inspecter - enly fer twe
years er se which cannot e considered te e a break
down of gqueta rule, The premotees were given their
dates of senierity against the vacancies reserved fer
their slets in the prescribed ratie and there is ne.
thing wreng in such a system which'was accepted by
everybedy when they got their appeintments in the
Inspecter grades betwsen the peried 1973 te 1985,
while the respondents have cleimed that they had applied
thé MiA's OM dated 22,12.59. .we did find that this
waS Rot dene very meticuleusly and precisely and that
is why we have given an erder that they must recast
the senierity list taking inte #ccount the exact

stipulatieas ef MHA's O, M, dated 22,12,59, which may

mean disturbing the senierity erremously assignirg te

2irect recruits as well as prometees. Since the
senierity lists are enly previsienal subject te cerrectien
the erder passed by us will have & salutary effect of
bringing all the anomalies and errers to a l'ogical and
final cerrection. The rejectien of S.L.P. By the

Hon'ble Supreme Court dees not cenfer upen the judge-
ment and erder passed by the Tribunal er the High Ceurt
the sanctity of final adjudicatien in the matter, It has
peen held by the Full Bench of the TriBunal in the case
ef pr. J.p., Sharma vs, Chief Secretary, Delhi, reperted

at 1995 (2) ATI 368, that

»what is binding en all Ceurts within the
territery of India, a5 previded im Article
141, is the law declared by the Supreme Court,
The dismissal of S.L.P., by an unreasened order
dees not ameunt te declzratien ef law under
Article 141 ef the Censtitutien gnd the Baid

erder cannet be treated as an affermance af
the Views expressed by thes Court or the Tribunal

against whose erder/ judgement the SLP was
preferred.”

LN e L ]
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In t}.ﬂ.s, we are alse supported by the latest judgement
of the ﬁen' Ble Suprem= Ceurt delivered by three M= mber
Bench in the case of Unien of Indla & Anr. versus G.X.
vaidyanathan & Ors. reperted at (1996) 32 ATC 135. 1t
has been held Ly the Hem'kle Supreme Ceurt in paragraph'
12 ef the judgemeat/order that sinCe the reta quots
tule cannot be said te have bpeken dewR en geing threugh
the facts of the case although exéess recruitment were
made during the peried 1978 te 1981 in the premotiens
frem beth dir.ect‘recruits and premetees, it was not
necassary either to deal with the decisiens cited by the
Benches on the gquestien whem the gueta rule can be said
to have breken dewn er with the gquestien whether the
princqi.ple centained in OM dated 7.2,1986 -can be given
retrospective effect,” In that matter the judgements
of two Benches of tha Tribunal were different. The ]
Hon' ble Supreme Ceurt held that the decision of the _
Madras Bench was based upon concessien and cannot be
tfeated as a decision en merit, Our decision in the
instgnt matter was based en the merits ef the case.‘

& judgememt given by anether pivisien Bench ef this
very Bench er any ether Bench for that matter .'is not
binding as we have disagreed with the cenclusiens
srrived at by the earlier D,B, ef this Tribunal with

our ewn reassens as stated in the judgement / order,

4, In view of this, we find these two Review
applications tetally deveid of merits and the same

are dismissed.

( N.K., VERMA ) ( B.S., HEGDE )
Member (A) : Member (J)

CvI,.




ﬂ?-

eligible fer appeintment as Imspecter enly fer twe
years or se which cannot e considered te be a break
down ef gueta rule, The premotees were given their
dates eof senierity against the vacancies reserved fer
their slets in the prescribed ratie and there is ne-
thing wreng in such a system which was accapted by
everybedy when they got their appeintments in the
Inspecter grades between the peried 1973 te 1985,
while the respendenté have claimed that they had applied
the MiA's OM dated 22,12.59. .we did find that this
waS ROt dene very meticuleusly and precisely and that
is why we have given an erder that they must recast
the senierity list taking inte #ccount the exact

stipulatiens ef MiA's O.M, dated 22,12 ,59, which may

mean disturbing the senierity erremwusly asgigning to

Cirect recruits as well &s prometees. Since the
senierity lists are enly previsienal subject te cerrectien
the order passed by us will have & salutary effect of
bringing all the anomalies and errers to a leogical and
final cerrectien. The rejectien of S.L.P., by the

Hon'kle Supreme Court dees net cenfer upen the judge-
ment and erder passed by the Tribunal er the High Ceurt
the sanctity of fimal adjudicatien in the matter, It has
been held by the Full Bench of the Trikunal in the case

of pr. J.p, Sharma vs, Chief Secretary, pelhi, reperted

at 1995 (2) ATI 368, that

" what is binding en all Ceurts within the
territery of India, as provided in Articie

141, is the law declarsd by the Supreme Court,
The dismissal of S,L.P. by an unreasened order
does net ameunt to declaratien of law under
Article 141 ef the censtitutien and the said
erder cannet be treated as an affermance of

the Views expressed by the Court or the Tribunal

@gainst whose erder/judgement the SLP was
preferred.”
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In t.l'.xis, we are alse supported by the latest judgement
of the Hon'ble Supreme Ceurt delivered by three Member
Bench in the case of Unien of India & Anr. versus G.K.
vaidyanathan & Ors. repexsted at (1996) 32 ATC 135, It
has been held by the Hea'ble S upreme ‘éourt in paragraph'
12 eof the judgememt/order that sincCe the reta .queta

gule cannot be said to have boeken dewn en geing threugh

the facts of the case although excess recruitment were 1

made during the peried 1978 te 1981 in the premotiens

frem beth direct‘recruits and prometees, it was net V
necéssary either to deal with the decisiens cited by the L |

Benches on the questien whem the queta rule can be said

to have breken dewn er with the guestien whether the

princlple centained in OM dated 7.2,1986 -can be given

retrospective effect,® In that matter the judgems=nts
of two Benches of the Tribunal were different. The’
Hon'*ble Suprems Ceurt held that the decision of the |
Madras Bench was based upen concessien and cannet be
treated as a decision en merit, Our decision in th?

instant matter was based en the mer its @f the case,

Codf

& judgemenmt given by anether Divisien Bench ef this

very Bench er any ether Bench for that matter is net
binding as we have disagreed with the cenclusiens l
arrived at by the egrlier D.B, ef this Tribunal with

our ewn ressens as stated in the judgement / order,

4, In view of this, we find these twe Review
applications tetally deveid ef merits and the same

are dismissed,

( N.K, VERMA ) ( B.S., HEGDE )
Member (A) o Mamber (J)
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