HEFORY YHE CENTRAL ADMINISTRATIVE TRIBUNAL

AN © MUMBAT BENCH, MUMBAT
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CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairmen
. Hon 'ble Shri D.S.Baweja, Member (R)
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By Advocate Shri R.K.Shetty ... PRespondents
C.G.S.C‘ .
0O RDER

(Per: Shri D.S.Paweja,Member (A)

OA .NC. 126/93 uwas decided by the order
dated 1.12.1995 dismissing the claim of the applicants.
The applicantsthen filed a review petition No. 126/95
seeking review of the order. Since the Bench which had

passed the order dated 1,12.172% ¢ =2 Songes avsilable
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hearing of the revieu application was done by thié
Bench. The revieu application has been allouéd,as

per the order dated 28.701998 directing that the
matter be heard on merits. Accordingly, this OR,

was heard on merits along with other two OA,NOs, 127/93
and 221/93. In all the three OARs, the facts of the
case and the reliefs prayec for are similar and the

ang thergfor
same qUGSthﬂS of law are 1nuolved,£ﬁheue th?sg DAs,

. bein

arezglsgosed of by a common order. UWe have heard
Shri'S.P.Saxena, learned counsel for the applicant

and Shri R.K.Shetty, learned counsel for the respondents

" in all the three DAs, .~

2o _ The brief facts of the OAs. are detailed

as under 3$- OALND, 12@!93 :- This 0A, is filed by

5 applicants. All the appiicants Qare appointed és
Civilian Traderlnstructor in temporary capac1ty against
the vacancies in the scale of.Rs.110-180 on a probation.
of sik months period in the Office of Commandant, Bombay
Engineer Group & fentfe, Kirkee, Pune (ﬂesﬁondent'No. 2)e
After completion of the probation period and three years
of service,all the applipants were made quasi permanent,

The details are as under i-

‘Rpplicant No, Date of appointment OCate of being
: quasi permanent
Applicant No. 1 20.3.1967 20.3.1970
Con " 2 1.4.,1967 14,1870
n n 3 20,5.,1967 60111970
" w4 27 .9.1967 . 27.9.1970
5 6.11.1967 6.1.1970

n .

- The applicant were continuously working since their

date of appointment, The applicants, houever, were
not éppointed through the Employment Exchange in view '

exi&ency.of service. The zpplicants were denied further

e ————— .
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promotion and finally as per the impugned order "
dated 1,10.1990 the applicants have been regularised

with effect from the date of issue‘of this letter

far the purpose of seniority. Feeling aggrieved

by this order, this DA, has been filed on 22.1.1993

seeking the follouwing reliefs :- (d) direct respondents

to regqulerise the services of the applicants from the

dates they were made quasi permanentoA(b) direct

Respondent No. 2 to concider the cases of the applicants and

to allou them to appear in the Trade Test to be helcd shortily,

3, DA .ND,221/93 :« This DA, has been filed by

one applicant who uas-appointed as a Civilian Trade
Instractor inZ}emporary capacity from 3,5.1969 in the

scale of Rs,110-180 in the Office of Respondent No,.2, -
He was made guasi permanent w.3.f. 3.5.1971. He has

been also reguf;rised by the same order dated 1.,10.1990

from the date of issue of this order and thus aggrieved

in the same uéy as the applicantsdin DA ND.126/93, He

has filed the OA, on 17.2.,1993 seceking the same relizfs

25 indicated earlisr,

4, OALHO. 127/93 :- This OA, has been filed
by tuo applicants. Here also the applicants uere
engaged as Civilian Trade Instructor in the Office of
Resﬁondant No. 2, applicant No. 1 was appointed on /
17 .4.1968 and was made quasi permanent on 17.4.1971 t
while the Applicant No. 2 was appointed on 30.4,1968
and uas méde gquasi permanent on 30.4.1971., Thess
applicants are also aggrieved by the same order dated

101041990 and have filed the 0A, on 22,1,1993 seeking

the same reliefs as mentioned in rcepect of BARWND.126/93,

oy
[

e



..
£
3]

5. ° ~ In all the 3 OAs, the applicants have
pleaded'that'they were appointed against the reqular
vacanclies and haué heen working continuously since
then and have been also made quasi permanent and
therefore sntitled to be regulariéed_from £he date
they were declared quasi permaneat, Ffurther, the
Employment.ﬁxchange Act, 1959 does not.prohibit

employﬁent to be made through direct recruitment,

6. The respondents have filed written reply
in ail the 3 OAs, and ths contents of uwritten reply.
are more Or less the same. The respondents have
submitted that the appointment of the appliéants in
all the 3 OAs, was irregular as they uere recruitted
: through
directly without going [ Employment Exchange which
uaslnebassary as per the statutory provisions, Their
app01ntment was therefore on adhoc basis. There uere
seueral such cases of app01ntment 1n§;fFferent units
~and the matter was thereFore con81dered for their
Ministry's

regularisation at the L level. The Rinistry of
Oefence as pér.order dated 1.10.199C alloued the —
‘regularisation of all the incumbents which included

all the applxcants who were irregularly appoxnted

laying douwn. that thelr previous sarvice till the date

of 1ssue of this order shall not count touard° seniority

For promouloﬁ to higher grade but ‘which will count for

all other purposes towards pay, leave and quallfylng

serulqe For retirement benefits, The applicants are-

therefore not entitled for the seniority as claimed

over the others who have been reqularly appointed

during the period., The respondents have also strongly

opposed all the tﬁree applications on the plea of

also
llmltatlon and/the matter being- beyond the Jurlsdlctlont

albd "—""ﬂnr-——-—-.-._._--...‘mm;_m'



of the Tribdﬁalfﬁiﬂespondanté have stated that the
applicants were'reqularised as per the order dated
1,10,1990 and have filed the present OAs, only in
1993, Further, the applicants claim benefit of
seniority from the date they were declared quasi

the period of
permanent, i.e, the period which is beyond/three

years of settino up of the Tribunal and therefore
d;j/;he matter is Beyond the'jurisdictiqn of the
Tribunal to adjudicate in terms of the provisions
in the Administrative Tribunals Act,1985, The
h respondents, therefore, pray that all the thres
| 0As, deserve fo be dismissed on this count alone,

7 The applicants have not filed any rejoinder

to the written statement in any of the OAs, 1In the

OA No. 158/93 in the review application, it has been
brought out that the issue invelved in the OR, is the
same which has alrsady been descided in the earlier two
DAs, by this Bench, the details of which are as under :-'
QH.NU.SZQ/B? Se.adanandan Pillai vs, Uniqn‘of India & Ors,
decided on 8,7.,1992., OA.ND.315/93 Sat.K.Matheu & Ors.
= vs, Union of India & Ors, decided on 13.8.1993, Thse
applicants have contended that in both the OAs, the
claim of the ap%licants had been allowed and the
principle involved in the‘p¥asent OAs, is the same
and therefore the applicants are entitled for the
same relief, During the hearin%; the learned counsel
ased

for the applicant mainly arguad[pn the decisiorS in the

above referred tuo OAs, in support of his contentions,
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8. Heard the arguments of Shri S.P.3axens
and Shri R.K.Shetty, learned counsel for the
applicant and respondents respectively in all

the 3 OAs,

9, In all the 3 DAs, the services of all the
applicants have been regularised as per the impugned

order dated 1.,10.1290. The claim of the applicante

i{s that they are entitled for reqularisation from

the dates they have bsen made quasi permanent. The
respondents, on the other hand, have contested the

claim of the applicant stating that the appointment ~¢
of the appiicants wae irregular as the prOpar.prOCEdufE
as laid down'as per thE Recruitment Rules uas not
followed in their cass, The respondents contend

that the serQices of the applicants were treated as
adhoc and as a one time measure, the services of the
applicants along wuith the similarly placed empioyees

in the other units have been reqularised as per the
impuagned order from the date of issue of thé order.
The respondent;2§giongly opposad the claim of the
'appliﬁants on the plea that no advanlage can be given

the irreqular appointment. The applicants during

for
alec
the arguments/brought to our notice the tules

governing the service of quasi permanent employees’
as laid down in Chapter 30 of Swamy's book on

"Administration and Establishment™, The counsel
. ' : zs stated earlier

for applicants also argued[;hat the controversy

has been since settled by this Bench in the

gerlier judgementcin 0A NDOs,322/97 and 315/93,

— s}
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We have carefuily gohe tH£0ugh the rules
governing the quasi permanent staff as well
as the earlier orders of this Bench in the
QAs, referred to above. It is noted that in
both the OAs,315/93 and 322/87 the same order

dabbd 1.10.1990 was under challenge and the

abplicants in these OAs, were similarly placed
to the applicants in the present OAs, under
eference. It is further noted that DAND.315/93
decision in the
has been decided refering to the/earlier OA.NO.
(\\ 322/87 allowing the same benefit of seniority
from the date of appointment. On going through
the order deted 8.7.1992 in DA,N0,322/87, it is
noted that the same contentions were raised by
the respondents stating that the appointmentsaf
the applicants were irfegular and therefore the
seniority cen 5;1y be counted from the date their
services have 5een regularised relaxing the Fecruit-
ment Rulss. Houever, this contention had been
rejected in thie order in view of the Fact that the
applicants had been %ngaged on probation and
subsequently, on completion of probation and three
years of service, they were made quasi permanent.
The Bench has held that the illegality if any committec
by not calling the applicaticns from Employment
Exchange stood cured when the applicant;2:229 quasi
permanent., Keéping in view the rules laid douwn
governing the quasi permanent staff as referred to
eerlier, ve are in respectful egreement with what
is held by the Bench in the 0A.ND.322/87. In the
present case, in all the 3 OAs,. the applicants uere

declared guasi permanent on ths various dates uhich

have alresady been detziled in Para 2 abou%. It is,

~
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therefore, our considered opinion that applicants
in 211 the 3 DAs, zre entitled to seniority from
the datgstﬁey have been made quasi permanent as
prﬁyed.fdre |

10, The respondents hasve opposed &ll the

3 applications on the plea-of beiﬁg beyond the
jurisdiction'of the Tribunel end also being barred
by limitation. RAs regerds the CAs, being not
maintainabie before the Tribunal in view of the

provisions in the Administrative Tribunals Act,

1985, we ars not inclinec to accept the plea of .

B i

the respondenté. The applicéhts have challengéd ~e .

the impugned order dated 1.10.1590 as per which
the final decision has beesn taken by the respondents
uwith regard to the sen1011ty 155U6 of the applicants

aﬁd-therefcre . any matter for uhlch the cause of

action arose oOn g.1ﬂ 1890 is noL beyond the jurisdiction

of the Trlbbli} even though thels &nlor;ty has been

clalmed Fromégrrllcr period, UWe are also not inclined

to dismiss fhs OAs, on the grognd of limitation as

raised by the ;eSpondents and brought out in Fara 6 earlierfgé

t is noted that the epplicants have filed the present

[

PA, "in 1993 challenging the order dated 1.1C.1990, i.e.
beyond the periocd of one year proui%g%ﬂin Section 21
of the Administrative Tribunals Act/anc therefore the

respondents have contendéd that the . application is

barred by limitation. Howsver, since similarly plabe&

applicants have been earlier a2lloyed rslief when the
in 1993,

same impugned order was challenged/ it will be unfair and

" unjust to dismiss the claim of the applicants on the
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ground of limitation uhen the applicents grg

similarly plabed and have beesn agitating the matter i

for the grant of same relief.
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11. - In the result of the above, a1l the
three OAs, are allowed uith the direction that
the applicants shall be allowed seniority from
the dates they uwere declared quasi permenent,
After allowing the seniorily as directed, ths

Epplicants shall bs considered for further

-promotions as due as per the extant rules,

Howsver, they will not be entitled for any‘

payment of arrears., The compliance of ths order

shall be done within 2 period of three months
from the date of receipt of the order, H#No order

as to costs,

-,

'(D.S.BAuEJAJ%/< (é.c.dAIDYAwATﬁh)
MEMBER (A) VICE CHAIRMAN
mrj.
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IN THE CLNTAL ADNINISTRATIVE TQIDUIAL
MUNEAT DENCH, [UMBAZ
CORTZMPT PETITION 1O, g CF 1999

N

0.A. IO, 221 of 1993

C.HeBhirppate . «ee Applicant
v/e.
Union of Indj.a & O:s.. sen Besporﬂam:a

' REPLY TO TIE CCITENPT PCTITICH CN DEHALR OF
s RESPOIDIITS.

MAY IT PLEASE 71115 HON'BLE TRICUIAL 3

1, At the cuteet the Respondentes submit that the
applicant 4n this application had opproached this
Hon'ble Triduml for regulorisation of his services
we@efe 3.5.71 as he had beon appointed as a Civilian
Trade Instructor in a temporary capacCity w.c.f. 3.5.69
in tho stale of pay of Rs. 110=180 and was rade quaci-
permanent w.e.f. 3.5.71. However he was regularised
only from 1.10.90. Thie Hon'ble Tribumal vide ite
Judégement cnd order dated 21.9.9§ was pleased to allow
the O.h. and éirected that the applicent should be
allowed saniority from the date when he was granted
quasi permanency i.e. 3.5.71 amd after gllowing such
seniority he wae to be considered for further promotion
-as per Rulee. The Respondents now submit that they were
deeply agarieved by the eaid judgement and that they

had received the caid judgement on 10.9,98. The judgercnt
could not be implemented as they were sggrieved by it amd
hence this case was projected to the Army Headquarters,
being the competont authority for implementation of the

.....2./-
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order. The Army Headquarters subsequently put up' the
cate before the Brarih Secret ariate, Ministry of law &
Justice, Departrent of legal Affairs, Mgmbei for legal
oplin:lon which was received vide the Ministry of law
letter dated 12,.5.99. A copy whereof is enclosed
herewith and marked as Exh,CPR=1, As per the said ’
opinior the Department decided to challenge the 3
Judgement of this Hon'ble Tribumal before the Hon'ble
High Court. The Resporndents theresfter immediately
approeched’ the litigauon section of the Brarch Secretariate
_ to detaﬂ 3 Gomrmnnt Couml to file a W.P. and the W.P.
hu now been filed being W.P. Stamp No. 34123/99 of 1999,
The Respondente thorefore submit that. the matter is now
resting with the High Court.’

The Renpondent.s ofter tha followim paraw:l.ae

mAEF

) conmemn.

A\l

2. With rofererce to Para 1 and 2 of the C.P. the

ST TER Sl RN T r et Cagse
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Respondents have mo comments to offer.

3. ' Mith reference to Pare 3 and 4 of the C.P. the °
Respondents submit that the judgement dated 21.8.98 was
received on 10.9.98. The judgement of the Hon'ble Court
could not be implememed by Resrondent No. 2 as it was
against the Rule, hemnce the cace was pro jected to Army
Hf). the competent authority for implementation cf the
Court Order, who haad subsequently direct.ed the Respondent
tco ‘app}oach the Branch Secretariate, Ministry of lew,
!Juatico & Ca, Deptt, of Legal Affairs, Mombai for legal
'-opinion which have been received vide their letter
' agm_u.s_.sg for challerging the judgement before the
Hon'ble High Court of Mumbai. Thereafter, immediately
R on ie'eeipt of the above direction the Respondents haa

approached the litigation section of the Branch Sectt,

' "003/.. -
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Murbai to detail a Govt. Counsel to file the Vrit
Petition on behalf of the Reapomnts vide letter dated
15.7.99, copy vhereof is enclosed hearcwith and marked
as Ixh.CPRa2, o

-

4. Vith refererce to Para' 5 of the C.P. the Rospondents
submit that it ie rot true that the Respondent has not
complicd the directions of the Hon'ble Tribural.
Appropriate procedural actionsa were taken to get the
legal opinion/clearence for implerentation of the
Julgement. As per the directions of Asstt, legal Acdvicer
to the Govt. of India, Ministry of Lew, Justice & CA n

't'-"rit Petitlion challenging the Judgement dated 21.8.98

is being filed in the High Court of Murbai, which may
be corroborated from HO Boerbay Engineer Group and Contre,

S.  With referemce to Pars 6 of the C.P. the Respondents
most respectfully submit that thie Hon'ble” Tribunal be
pleased to appreciate that eince on eccount of their
being aggr:lwea by the £3id judgement thay hwe already
appmacheﬂ the Hon'ble H.’l.gh Court agaimt the eaid
judgement. The Respondenta further contend that they
have no Gesire to eom.ttam wiltul contempt of the
orders of this Hon'ble ‘l‘r:lbumi ant herwe the C.p. mey
mt be pursuad against them

o

o

By drownby 1 (S-Vemageoriar)

Dy Comdt '
Borbay Engr Group amd Centre

.-oo-od./"'
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VERIFICATZON

I, Colonel SR Mazagaorkar, Deputy Commandant,
Borbay Engineer Group & Centre, Xirkee, Pume-411003,
40 hereby verify and declare that what is stated in
Parallndsmutrua.bpnymudgearﬂthat
I have t_pt suppresoed any meterial facts.

Verified at this 3 [day of Dec 1999,

e o
< (SR onkar)
A Colonel -
i Dy Comat :

Borbay Engr Group and Centre




