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Coram: Hon'ble Shri Justice R.G.Vaidyanatha,Vice-Chairman,
Hon'ble Shri M.R,Kglhatkar, Member(A}.

Biren Madan Mshan Das,
28, Apartment House,
Hyderabad Estate,
Nepean Sea Noad,

Mambai ~ 400 036. ... Applicant.
{By Advocate Shri P.A.Prabhakaran)
V/s.

1. Union of India through
the Secretary, Ministry '
of Informatien and Broadcasting,
Shastri Bhavan,
New Delhi ~ 110 OO1..

2. Superintendent,
Calcutta Railway Mail Service,
Calcutta - 700 OC1. ... Respondents.

(By Advocate Shri R.K.Shetty)

(Per Shri Jisiite R.G.Vaidyanatha,Vice-Ghairman(

This is an application filed under section 19
of the Administrative Tribunals Act, 1985. We have
heard the le@tned counsels appearing on both the sides.
2. The facts necessary to the disposal of this
application is as follows.

The applicant joined the Postal Department at
Galqutta as @ Sorter in 1960. It appears that during
1$72-76 the applicant joined the Diploma Course in
the Film Institute at Pune and obtained a diploma
therein. He did this without informing the Postal
Department and without taking any pricr permissicn
for taking that CGourse, Furtheﬁf the applicant resigned
the job on 31.5.1978 since he was selectesd as a Director
-in the Films Division at Bombay end he joined on %.7,1078.
He did not even inferm the Films Ddvision about his

previous work as a Sorter in the Postal PRepartment.
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The Postal Department did not accept the applicant's
resignation on the ground that there is an outstanding
balance due by him to the extent of ».1,244,75. The
Postal Department wrote to him stating that unless
the balance is piaid, the resignation will not be
accepted, The applicant has done x commendable work
in the Films Division and Pil@jdirected by him got
President Award and brought International reputation,
He was even sent to Portugual to attend the International
Film Fastival. His work was apprecilated and dpplauded
even at the International Circles. He has participated

- - in various Seminars. He informed the Films Division
about his previous work as a Sorter and confessed the
mistake committed by him in studving in the Film
Institute without permission from the Pastal Department.
Then a Departmental Enquiry was held wherein the matter
was closed by directing him tc be cautious and careful
in future. The Department was magﬁgnimous in excnerating
the applicant as a victim of circumstances., The

applicant retired from service on 20,10,199%. The

‘L applicant’'s servzce as a Sorf@r in the Postal Department

has not been reqularlsed and has not been taken into

conq1d°rat10n by the Fllns DlVlslon slnce his resignatien

— -

has not baen accopted by the Postal Departnnnt Tha

——

anpllcant has nmltten to the Postal Department that

he is willing to pay the balance due by him and his
resignation may be accepted w.e.f, 30.5,1978. On these
allegations the applicant has come to Court with a
prayar that the Second Respondent may be directed to
accept the resignation of the applicant dt. 30.%,197¢
and the applicant may oe glven the benefit of the

service prlor to the date of reannatlon and to condone

I
any break in serV1ce.




3. The First Defendant who is representing the
Ministry of Information and Breadcasting has filed

a wiitten statement. It is stated that the applicant
has suppressed the information ef his earlier working
in the Postal Department and his application to the

U.P.s. C. was not sent through proper channel He

T —— - ————

He hJs studled the Diplema Course at Pune without
obtaining the permission and Leave from the Postal
Department. It is only for the first time the applicant
disclosed on 3.2.1989 about his previous service in the
Postal Department. Then an enquiry was held against
the applicant, but a lenient view was taken and the
matter was closed by giving a warning to the applicant
to be careful in future. This department could not
take any decision regarding the past service of the
applicant in the Postal Department since hisg
resignation has not been accepted by the Postil
‘Department. Therefore, his past service in the

Postal Department cannot be con51dnred for the purposes

T e e — ————

af rmtlral benefits, In view of the fact that the

—— e —

applicant has applied to the Job in the Ministry of

Information and Breadcasting without routinq the

application 13!’1I‘®Ucih the prooer channel he '

————— =

is not entltled te count t he past service for the
purposes of retirsl benefits., Therefore, the applicant
is not entitled to any of the reliefs prayed for.

4, The learned counsel for the applicant
submitted that the applic2nt has confessed the mistake
comnitted by him and after due enquiry, the concarned
#inistry has cendoned the mistake by giving a

warning and therefore, the same greunds cannct be

used against the applicant for denying the benefit of

past serv1ce in the POstal Department for the purposes

e - — e—— — - -

of retiral beneflts. It is, thprefore, submitted

that the Pogtal Department may be directed to
g , .. %,.



accept the resignation of the applicant w,e.f, 30.05.1978
and give the benefit of past service for the purposes

of retiral benefits, On the other hand, the learned
counsel for the respendents contended that the applicant
is not entitled to the benefit of past service in the

Postal Department fer retirement benefits since the

———

resignation was not given in order to take up another

appointment and further the application fer appointment

@ég nét routed through proper channel. He also argued
\fhat {he appiication is barred by limitation.
5. As far as the question of limitation is
concerned, the plea is not taken in written statement.
The question of limitation is not a pure question of
law, but it is a mixed question of lawv and facts.
When there is no plea of limitation in the written
statement, the same cannet be pressed at the time of
arqument s.

Even otherwise, the céuse of acticn foy_the

Nt

applicant has arisen recently, when in 1989 the applicant
gave a representatien fer the beﬁéfit @f hggﬂggst
service. Then there was # correspendence between the
&;;istry of Infermation and Breadcasting and the Postal
Department, when the Postal Department stated that

it will net accept tha resignation unless the balance

s paid. Therefore, it is not

due by the applicant 1

a cige whare the cduse of action arese in 1978, Tha

cause of action has arisen recently when the Pestal
De@artment declined to pass an erdér.en the_resiqnation
letter only on the greund that arrzars are not paid.
New the applicant has sent the sum of P,L,214.75 to the
Pestal Department in Nevember, 1995. If inspite of the
payment ef the amount, the Pestal Department does not

pass any order en the resignation letter, then

strictly speaking cause of action arese to the
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in 1995 to direct the postal department to accept
resignatien letter since he has paid the full arrears.
Therefore, we are not impressed by the argument of the
learned counsel for the respondents on the question

of limitatlion.

6. It is brought to cur notice that during the
pendency of this case, the applicant retired on 20,10,1995.
Therefcre, the only guestion is whether the applicant

igs entitled to the benefit of past service in the Postal
Department for the purposes of retiral benefits.

It is true that contrary to the Pension Rules
and the Service Rules, which were highlighted by the
learned counsel for the Regpondents, the applicant has
studied in the Film Institute at Pune without taking
prior permission and further he joimed the Films Divisgion
as a Director by wLpanms’jlnm the fact of his past service
in the Postal Department. Now,the question is as to

what is the 1egal effect of these nmissions and

c@mm1551ons on the part of the applicant. In our view,

—_ R e, o e

the matter hasg been concluded,slnco a departmental anguiry

——

" has been held agalnst the applicant regardlng the very

same allegation abeut suppre:slon of facts and attending

— ..

the Dlplema Course without prler permlsslon. The

aovplicant has submitted his explanation where in
unequivecal terms he has confessed about the mistake
coemmitted by him and he has given some special Teasons

as to why he was obliged to do so. It appears that
applicant was very much interested in Art and Literature.
He hai¥s from a SC community. The Postal Department

was not willing te give leave to take the Diploma Course.

.6
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In this circumstance, he has cenfessed that he was
forced te join the Dipleoma Course by taking leave
on fictiticus greunds. This explanation was considered
by the #finistry ef Infermatien and Breadcasting. Then
an Official Memerandum dt., 21.3.1991 was issued on behalf
of the Gevernment ef India where all these allegaticns |
are mentioned abeut the suppression ef facts and about
studying diplema ceurse witheul prier permission of the
Postal Department. Then the operative pertion of the
Official Memerandum reads as follows 3
"The actien of Shri Das is highly irre%ular_and
unbecoming of a Goevernment Servant. ut since
he was a victim of circumstances and he coeuld
net have completed the ceurse in FTII and applied
fer the post of Director in the nermal way,
a lenient view is taken ef the errors committed
by Shri Das. He is, hewever, cautioned to be
careful and not te repeat such irreqularities
in future.®
In para 1 m@wok® acts of emissions and
cem@issions are mentioned, Then in para 2, the
Government has teken a lenient view of the circumstances
and just clesed the matter by directing the applicant
to be cauticus and careful in future, If the same
ebjections are again raised in the written statement
on behalf ef the lst respondent, when the lst respendent
has already passed an order cendoning the lapses on
the part ef the applicant and clesed the matter with &
warning, in eur view, the same matter cannot be again
raised here te deny the relief te the applicant. We
are net for a mement accepting or appreciating the
actions ef the applicant. ™hat we say is that rightly
er wrengly he has dene semething and the department has
condened it and that tee by using the woerds that he was
a victimipf circumstances and clesed the matter without

taking any actien, The Gevernment ceuld have dismissed

-c7-
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the applicant frem service or could have given

any sther punishment,particularly when the applicant
had cenfessed all the fscts in writing., Inspite of
that the Gevernment has taken a magnanimeus view

and clesed the matter witheut any further action.
Therafore, in the peculiar circumstances of this
case,we see that the same matter cannot be again
re-agitated before this Tribunal.

7. In the written statement of 2nd respsndent,

the same allegations are made about applicant joining

hout permissien and his jeining

the Diplema Gourse wit

=

the gervice under the iinistry ef Infermation and

gféad;a;ting.with@ut permissien of the Postal

Department. Here again they have stated that the

ééﬁlicant has not paid the dues and therafors the

) e e 1

resignatien ceuld net be accepted. As far as the

-

payment @f arrears are concerned, it is now admitte
that the applicant has paid the arrears to the
department by sehding M.O. in ﬁéﬁﬁmber, 1995,

As far as the allegitiens of not infoerming
the Pestal Department fer jeining the diplema course
at Pune and net sending the application feor joeb

: threugh
threugh preper channel,/the Postal Department are
cencernad, the same¢ is coevered by the earlier erder
mentiened abeve passed by the Ministry eof Infermatien
and Breadcasting. |

Here, the 2nd respendent is enly an Cfficer
ef the Gevernment ef India. The erder at page 27
ef the pape% beok is passed by the Gevernment ef India.

Whether & particular Officer belengs te Pestal

"08.

e



Department or Ministry of Infermatien and Broadcasting,
there is ne deubt that beth of them werk under Gavernment
éf India. If in the facts and circumstances the
Government of India passes an erder condsning the lapses,
the same is binding en all Departmants of the Gevernment
ef India. The Pegtal DEpartm@nttzgzggoédy that it
is net beaund by the erder passed by the Ministry of
Infermatien and Breadcasting., For legal PUT DO 52 5
[$3%

Unien ef India is one and the same. That for the
purpeses eof cenvenience, it may work threugh different
Uepartments. Hence, in eur view, the reasoning given

- “ by us earlier en the basis of the O.M. d%. 21.3.1991
helds good even regarding the stand taken by the Pegtal
Department.
8. We may netice that the applicant was wer king
'as & Serter in the Pegtal Department which is a Class, III
pest. It is an ordinary un-skilled job which can be
done by anybedy., On the other hand, the past of Directer
of Films Divisien is a Technical job which involves
mere responsibility, imagination and enterpriseﬁ In the
circumstances, we feel that the iﬁ% Respendent should
have accepted the reslgnatlﬁn of the appllcant in the

p@st @f Sﬁrter and the only objoctlen was that hv r»~net

has not paid a small amount of Rs. 1,244,75. Even according
to Instruction No.2 in page 53 of Swamys Pensioen
Cempilatien (1993 Editien), under Rule 26/'}5 that

n@rmally rasignatien shauld b@ accepted and an unw1lllnn

gevernment servant should net be centinued in service,
Therefore, in our view, tha Pegtal Department sh@ulgzzs

all fairness @Qgggted the resignatien ef the applicant

and 1f necessary could have taken actien te recover whatayer
ameunt that is due by him accerding te law. But ,now

that guestien dees net arise since the applicant has

..9.
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already paid the arrears, Ne doubt the applicant

has committed a mistake of not taking permissien fer
studying diplema ceurse ner reuting the applicatien
fer jeb threugh the Pestal Department. The Gevernment
of India has cendsened this lapse and clesed the matter
with @ warning., S€, in these circumstances, we feel
that the Pestal Department should pass apprepr?ate
erders on the resignatien lettef@f.A3%f5{{92§~§nd

about giving the benefit of past service ef the
;;piicant far the purpesas of retiral benefits. The
P@étdl Department can take all the faets éﬁd circumstances
intec censideraticn and pass apprepriate erders accerding
te law and in the light of the observatiens made in
this order and further teking inte censideratien tha
Gsvernment order dt. 21,3.1991 where magnanimeusly the
Government of India has itself has cendoned the lapses
en the part ef the applicant.
9. In the result, the application is allewed as
fellews ¢

(1) We dirsct the 2nd respendant, the
Superintendent of R.M.S., Galcutta to censider and pass
apprepriate arders on the reslgnatlan letter af the
appllcant dt. 31 5 1978_;ccerd1ng teo rules and in the
light ef the ebservations made in this @rder. Aftnr
-passing the erders on resignation letter, the 2nd .
f§§5§géént shall inform the same te the 1st Respendent
'énd send the Service Beok for the purposes of reference.
The 2nd Regpendent shall pass erders en the questien
of resignatien within a period ef 2 menths frem the
date of receipt eof the grder,

(2) After ?bceipt of the erders ef the 2nd

Respsndent en the resignatien letter, the lst respendent

shall decide en the question ef giving the benefit eof
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past service te the applicant for the purpeses of
retirement banefits in the light of the observatiecns
made in this order. The E@t respondent shall pass
appropriate erders within ene month frem the date of
receipt eof the erders frem the 2nd respondent.

(3) In the circumstances;ef the case, there

will be ne srder as to costs.

V€ foo [ botln Lo
“(M.R.KOLHAT KAR ) (R.G.VAIDYANATHA )
MEMBER(A) VICE-CGHA IRMAN




