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CENTRAL ADMINISTRATIVE TRIBUNAL
. _ MUMBAI BENCH, MUMBAI

ORIGINAL. APPLICATION NG:1274/93
the Q/B'Mday of OCTOBER 1999.
CORAM: Hon’ ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon“ble Shri B.N.Bahadur ,Member (A)
Gurucharan %g{;gh Fanfer
Residing at - '
Hailway guarter No. F.209/4,
Murbad Road, .
FalyantfWest) Kalvyan, «echpplicant.
By Advocate Shri G.K.Masand.
Vi
1. Union ot India through
General Manager,
Lentral Hailway,
Bombay VT .Bombay.
2. Chigf Persomnel Officer,

_‘ Central Rallway,
’ Bombay VT,RBombay.

L

. Chief Engineer,
Central Railway,
Hombay VT .Bombay. .« o REspondents
By Advoratre Shri V.G6.Rege.
ORDER
{Per Shri Justice R.G.Vaidyanatha,Vice Chairman »
This iz an application filed under Section 12 of the
Administrative Tribunals Act 19285, The respondents have filed
) reply. We have heard Shri-G6.R.Masand counsel for the applicant
and Shri V.G.Rege counsel for the respondents.
2. The applicant iz working as Assistant Engineer (Track) in
Central Railway. He had filed an earlier application 0A 449/89

pertaining to seniority dispute. The application was allowed and

the applicant was given proper seniority. Now his grievance is
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*Qbout retrospective promotion as Assistant Engineer from 1984, the
day his Jjuniors had been promoted. The applicant’s case is +that
now he has been given the grade of Rs. 7@ - 90@ witﬁ effect from
1.1.1984. Then it is urged that in the selection to the post of
Assistant Engineer, which selection took place in 1984, many of
his Jjuniocrs 1like Shri V.5.8utar got selected and ‘promoted in
1984. After the judgemeni in previous OA 443/89 dated 29.8.1991,
the applicant made representations seeking retrospective
promotion as Assistant Engineer from 1984. But the
Administration had not considered his request. The applicant is
entitled to be considered for the selection of Assistant Engineer
from 1984 and given retrospective promotion and seniority in that
cadre above his junior Shri V.5.8utar. This is the sum and
substance of the application.

3. The respondents havae filed two replies and the substance
of the defence is as follows:

It is stated - that the‘ present application is not
maintainable in law and it is hit by principles of Res-judicata.
1t is stated that the applicant was not selected for the post
Assistant Engineer during the selection hled in 1988 and hence
he filed the previous applicaticon and now he cannot challenge
the 1984  selection in the present OA. The applicant never
approached this Tribunal when he was denied the selection in
1984. But he approached this Tribunal onlyin 1989, when he was
denied the selection in 1988 and hence he cannot now re-open the
1984 selection. If the applicant had any grievance for the

1983 -~ 84 selection then he should have challenged at the

of
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proper time or at least in the DA filed in 19892. But he cannot
raise this grievance for the first time in the 0A filed in 1993.
It is also stated that the application is barred since necessary
parties namely V.5.5utar aﬁd Hanumahya are not made parties to
this OA. In the previous case the Tribunal had not granted the
specific relief prayed for by the applicant. Therefore such
relief cannot be pressed in the present 0A. There are some
allegations made in the reply about the merits of the case.
4, The learned counsel for the épplicant contended that once
the applicant has been granted seniority from 1.1.1980 in the
gradé of Rs. 700 - 900 then he was entitled to be called for
selection to the post of Assistant Engineer in 1984 and since it
is not done he is now seeki&g to seek retrospective promotion
and seniority in the cadre of Assistant Engineer from 19B84. The
learned counsel for the respondents contended that the
applicatiunt}s barred by principles of Res—judicata and further
it is barred by delay and laches and barred due to non-joinder of
necessary paraties.
S, Since the applicant is_relying on order passed by the
Tribunal dated 29.8.1991 in OA 449/89, copy of the order 1is at
page 18 of +the paper .bonk. We have secured copyrof the paper
book of (A 449/89 to find out what was the point of issue in the
previous case.

In the previous 0A the main challenge af the applicant was
in respect of seniority in the scale of Rs. 7080 - 988. Then he
has complained in para B8 of ‘the previous 0A that for 1988

selection for the post of Assistant Engineer the list of eligible
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candidate has been published and applicant’s name is missing from
the same. Therefore the main grievance in the previous (A was
about 1988 selection for the post of Assistant Engineer and
depriving him for appearing in the selection.

The applicant nowhere challenged the 1984 gelection of

Assistant Engineers. His challenge was only to 1988 selection of
Assistant Engineers. The applicant could have also challenged
1984 selection on the ground that 1f seniority 1is taken into
consideration properly, he would be eligible for selection to the
post of Assistant Engineer in 1784 selection and again in 1988
selection. He made such allegation about 1988 selection in the
previous 0A but not about 1984 selection.
&6. The question is when the applicant had first opportunity
to challenge the seniority and challange the selection of
Assistant Engineers in 1988 and 1f he does not question the
earlier 17984 selection of Assistant Engineers, can he now by
filing a fresh application challenge the same. The answer
to this question is under Order 2 Rule 2 CPC. A party who
comes to Court must ask for all reliefs available toc him in
respect of a particular cause of action. He cannot ask only some
relief in cone suit and remalning reliefs in subsquent suit or
procedings. The principle under lying under Order 2 Rule 2 CPC
is a principle of Public policy to avoid multiplicity of
proceedings and deciding & particular disPutE once and for all.
There should be some finality to the dispute. Therefore the
principle is when a matter has been decided once by a Competent
Court or Tribunal, it cannot be agitated again as provided under
Section {1 of CPC. o -

-at5aal
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Though all the provisions of CPC are not applicable to this
Tribunal, the principles under lying the provisions are
applicable even to cases before the Tribunal. Principle of
Public policy underlying under Order 2 Rule 2 of CPC or Section:
11 CPC are applicable to proceedings in the Tribunal.

7. Since the applicant confined to the prayer of seniority in
the grade of Rs. 780 -980 and to the post of Assistant Engineers
in 1988 selection and having succeeded in the previousrlitigation
filéd in 1989, he cannot turn round in the second litigation in
1993 to ask for relief in respect of 1784 selection of Assistant
Engineers. There should be some finality to service matters.
Now we are in 1999, if we now grant the reguest of the applicant
by granting retrospectsive promoﬁicn from 1984 and grant him
monetary benefits and grant him seniority in the cadre of
Assistant Engineer from 1984, it will upset the seniority
position of other officers of 1984 after a lapse of 15 years. In
this context the learnsed counsel for the respondent contended
that those employees of 19284 batach of Assistant Engineers are
nat before this Tribunal and some of them particularly Hanumhya
and Sutar who are going to be adversely accected are not before
the Tribunal. But the Ilearned counsel for the applicant
submitted that since he is asking retrospective promotion and
retrospective seniority in the grade of Assistant Engineers on a
principle he need not make those persons as partiesl We need not
decide that gquestion in the present case, since we find that the
applicant cannot be allowed to re-open the selection of Assistant
Engineers of 1784 since he had not challenged the same in the

---6---
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previous UOA filed in 1989 and he cannot rake up the matter in
subsequent JA namely the present 0A filed in 1994,
3. In addition to above reasoning, we find that there was
specific prayer in the previous DA, prayer {(d) which reads as
follows, which is also mentioned in the present 0A in para IV
{iv) 1
*This Tribunal will be graciously pleased to direct the
respondent to promote the applicant in class 11. service
as Assistant Engineer and place him senior to those
persons who have been junior to him in the grade of

Rs. 700- 90@."

Though the applicant had not challenged the 1984
selection, he spught a specific prayer that he should be granted
promoption as Assistant Engineer and he should be placed senior to
those persons who were junior in the feeder cadre of Rs 700 —-900Q.
That means he made a spsecific request for his promotion as
Assistant Engineer retrospectively from the date bhis Jjunior in
the feeder cader had been promoted, Thgought there were no
sufficient pleadings in previous 0OA at least, the applicant knew
that priorto 1988 many Jjuniors had been promoted as Assistant
Engineer and that is why he wanted specific prayer in the
previous 0OA. In the order of the Tribunal this prayer is not
granted. The prayer granted in the previous O0A 1is that the
applicant should get his seniority in the grtade of Rs. 708 -900
with effect from 1.1.1988 and he should get other consequential
benefits. Though the applicant had made specicic reguest for
promotion to Assistant Engineer retrospectively, the relief has

not subsequently granted in  the previous judgement. Kﬂ
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The learned counsel for the applicant contended that all
éonsequential beneflts includes retrospective promotion is t&o a
general statement to be accepted. In fact on the bésis of the
Judgement of the Tribunal the applicant has been granted
promotion from 1988 selection. Now he cannot challenge the 1984
selection.

9. We have already pointgd out how under Order 2 Rule 2 CPC
the applicant has to ask all -the reliefs available to him in
respect of particular dispute.

Even under Section 11 CPC, Explanation IV provides that
any matter which might and ought to have been ground of defence
or attack in such former suit shll be deemed to have been a
matter directly and substantially in issue in such‘suit.

The applicant wanted promotion to the post of Assistant
Engineer in 1988 on the basis of his seniority from 1.1.1998. On
the same principle he should have asked for promotion as
Assistant Enginéer from 1984. Therefore this was a relief he
could bhave asked by reading necessary facts and if he does not
asked for it in the previous case he cannot ask for the same in

view of Section 11 CPC read with Explanation 1V,

18. In our view Explanation V of Section 11 CPC is attracated
to this case. ' It says that any relief claimed in the plaint,

which is not expressly granted by the Court must be deemed to
have been refused. We have already pointed out how in the
previous 0A the relief asked for promotion to the post of
Assistant Engineer from the date his junior came to be promoted
which referes to 1984 selection. That subseguent prayer has
v
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not been granted by the Tribunal.

Explanation V of Section 11 CPL the inference isthat

been refused by the Tribunal. Hence it cannot be agitatedf again

Therefore 1In view

11.subseHence taking any of the matter we feel that the

0A 1In which the applicant is seeking retrospective promotion as

-

relief

Assistant Engineer from 1984 is not maintainable since in

previous 0A filed ;in 1989 the applicant was only concerned with

his non—selection as Assistant Engineer

hold that applicant is not entitlied for retrospective promotion

with consequential monetary benefit and seniority in the cadre of

Assistant Engineer from 1984,

in 1288. Therefore

12. In the result OA fails and accordingly dismissed.

No
order as to costs.
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