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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAT BENCH, MIMBATL,

ORIGINAL APPLICATION NO. 1260/92.

. brrd - .

Coram : Hon’bla Shri Justice R.G.vaidvanatha, Vice-Chairman,
Hon'bte Shri D.S.Baweija. Member(A),

B.K.Chawan,

431, Bhavani Path,

Puna-2. ... AbDlicant,
(By Advocate Shri B.L.Chhajid)

Vs,

1. Union of India repragantad
by Secratary to the Ministry
of Dafence, South Block,

Now Dalhi-110 011,

2. Brig, Commandar (Jagatsing}
Pune Sub Area Hasad Officar,
Pune-1,

3. Commandin Officer,
$tation Head Quarter,
Kirkes, Aundh,

Pune-3. .

4. Genaeral Officer Commanding ,
Maharashtra Guiarat Area,
Colaba,

Rombav. ] . . » Raspondants,

{By Advocate Shri R.K.Shettv),

:0ORDER::
(Per Shri Justice R.G.Vaidyanatha, Vice-Chairman)

Thig is an application filad under Section 18 of the Adminigstrative
Tribunals Act, 1985, The resnondenfs héve filed thair reply. The applicant
has alsp filad M,P,028/03 for condonation of delay; which ig aiso opposed by
the Respondents, We have heard the lsarned coungels aopaar{ng on both gidss,
2. The applicant wag workina as a Safaiwala in the office of Quarter
Master’s Branch, CME, Pune, It appears that the applicant was absent for soms
tima, though accordin to the appiicant he could not attend the office only for
two dave viz, 18th and 17th August, 1679 and thoreafter gave a Madical

Cartificate to ghow that hic sheence was due to iliness, but the ragpondents
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did not allow him to join duty, But, according to the respondants, the
applicant was absent for nearly four years. Then a Charge Sheet was issued
againet the applicant on 8.10.19&3 alleging unauthorised absence for naarly
four vears, Then some anguiry is said to have bsen hald and then an ordar was
passad impoging a penalty of removal from gervice on the applicant with
effacct from 1.9.!983= The applicant made number of reprasantationg to many
Officers complaining about this order. Subsagusntly, the first order of
termination came to be set aside and thse applicant was taken on gduty on
4,4,1988, Then the resvondénts jssuad a sacond charge sheat dt.10.8,1988,
The applicant gave & writtan statement denving tha allegations. Than an
anquiry was hald and anp ordar of penalty was pasced on 29.11,1980, Then tha
applicant, prafered an appeal which came to be dismissed., He also sent a
Ravision Patition which has not vet baen dicposed of. Hence, tha applicant
has filed tho prasent 0A challenging the order of the Disciplinary Authority
removing him from gservice and the ordar of the Appallate Authority confirming
the said order., His case is that no enquiry was held. That issuance of
gsecond charge chaat in respect of the same abecencae which wag the subjact
mattar of the first chargs shaet is not maintainable in law. That the enquiry
has not bean done ag par rules, That the applicant was naver absent except
for two davs, but he was not allowed to join duties by the concernad Officer,

That the anplicant wags not allowed to sngage a defances Aggistant to assist
him in the Disciplinary Enguiry, That the o?der of the Disciplinary Authority
ig i1legal and liahie to be get aside. Thereforae, the applicant has

approachad this Tribunal for guashing the order of the Disciplinary Authority
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ang for a direction to the respondente fo reinstate him in service with full
pack wagss.
3. The respondents in their reply have stated that afier the first
panalty order was issued, on appeal by the appiicant, the appallate authority
sot agide the first order of tarmination since there ware some defects and
directed issuance of frash charge gheet and for holding fresﬁ departmental
enquiry as per rules. Accordingly, fresh enguiry was hefd; tha applicant
participated in the enauiry, then the D;sciplinary Authority hag passeg an
order removing the applicant from service., That the enauiry has been done as
per rules. It is tharefore, stated thal the applicant has no case.

4, The short point for consideration is whether the appiicant has made

2

ut any casa for interfering with the order dt. 28.11.1990 of the Disciplinary

Authority imposing a penaliv of ramoval from service on the applicant,

wn

. No doubt, there is some dalay ip filing the application. The
applicant has given some reagsons as to why there was a delay., He has filed
petition appeal before the appropriate appeilate authority, then he sent a
patition for revision which was pending, After waiting for comg time the
applicant has approached this Tribunal, The applicant is a Class-IV employee
and working as a Safaiwala, he would not be knowing the legal consequences of
dalay having regard to his status and the circumstances of the case and his
sanding a petition for revision which had not vet been disposed of, we feel
that the delay in filing the application has been properly explained and
tharaefore, the delav should be condoned.

8. Now, coming to the merits of the case, the laarnad counsel for the

applicant’s argument is that the issuance of sacond chargs sheet was illegal

in

1.

whan the first charge sheert had bean issued acainst the applicant for the same

D
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mig-conduct and aonlicant had been reinstated in service. In our view, this
argument, hags no marit, Though there was an aarlier enguiry and an order by
the Disciplinarv Authority. the same hag been set aside by the Appallate
Authority with a specific direction that fresh chargs sheat should be issued
and fraesh enguiry should be hald as per rules, The respondents have producad

the first ordar of the Appeliate Authority which is marked as Ex.R-1 and it is

t page 52 of the papar book. This order of the Appallate Authority is

1

dt.20.11.1987 and it has set aside the sarlier order of the Disciplinary

Authority which has a specific direction that fresh Disciplinary Enauiry may

L]
!

be instituted according to rules.

7. The oniy comment of the learned counsel for the‘appiicant is that the
appiicant had not praferad any appeal and this Ex.R~1 is a fabricated
document. In our view, thers is no merit in this submission. The applicant
has himself admitted that against the first order he had sent number of
petitions to higher authoritieg. The respondents counsel pointed out that one
petition had been sent to the Defence Ministar, who forwarded it to the
Competent Authority and on the bagis of that appeal petition sent to the
pefance Minister the Appsilate Authority passed the order dt. 20.11.1987 by
setting aside the first punishment order and directing the authorities to hold
a fresh enquiry according to law. There wags no necesity for the dapartment to
fabricate and issue thig order dt. 20,11.1987. 1If the order dt. 20.11.1987 is
taken away, then the applicant can have no legal right to claim anv reliefs in
tha O.A. He had been removed as back as 1.9.1983 and he could not hava
challenged the same in the prasent 0.A. filed in 1993. It is bacause of the
first order of the Appeliate Authoritv a fraesh charge sheet had beun issued

and the applicant has participated in the enguiry and he has been heard in the
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matter and then the second ordar of papnalty is issued. Therafora, the first
ordsr of the Appsllate Authority is very much in favour of the applicant since
the entirs earlier Disciplinary Enquiry Proceadings have bean quashad and the

applicant was ordered to be rainstated and then fresh enquiry is held. Ths

first order of tha Appailate Authority is passed bv a Hiah Ranking Officia
1ike Hajér Genaral in the Army Headquarters, New Delhi. There is no raason
for such a High Ranking Officer to falsaly pase an order and that too
concerning a Class-IV official,

8. Tha other legeal ground raised is that applicant was not allowed to
engage a defence assistant and therefore, this has prejudiced him in the
sacond enauiry,

Even on this point, wa do not find that the aﬁniicant has any casa. We
hava perused the enquiry fila furnished by the respondsnts counsel. Ths
learnad counsal for the ragpondents has also produced numbar of documants
which are on racord regardino departmental enquiry, The document at page 90
of the paper book showg that it ig a letter dt. 18.12,1888 igsued by the
Enquiry Officer to appiicant’s defence assistant H.V.Kuber to appear on 2.1.89
since he is cited by the applicant ags hig defence assigtani, Thersfaore, the
Enquiry Officer hag himself jgsued a notice to the Disciplinary Authority to
appaar on 2,1.1989 and conduct the case on behalf of the appliicant.

Admitiedly, the applicant’s defence assistant did not appear at the
time of departmenta! enguiry, The ragpondente have produced the proceadings
of the enguiry at pacge 53 of the paper book and marked as Ex.R-2. On
10.2, 1988 on a specific question, the applicant has repliad that he has
reqguested H.V,.Kuber 1o appear op his bshalf. We have already seen how ths

Enquiry OfTicer has ticsuad a notice to H.V.Kubar to coma on 2,1, 1089,
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Paga 54 of the paper book shows proceedings of the enauiry on 2.1,89,
The applicant was questioned by the Enquiry Officer as to whera is his dafence
assistant, The applicant submitted that he has not vet come and he might
come, On the same dav the enquiry is complsted,

Tharefore, applicant’s defonce agsistant had been given notice and he
did not appear on 2.1.10888, Tharafore, this is not a case where there was a
refusal by the Enquiry Officer to the applicant to engage in anv dafence
assistant. Hence, thare ig no marit in the contention of fhe applicant’s
counsal that aspiicant was not parmitted to encage defence agsistant.
a9, Now coming to the marits of the case, no orai svidence has besn
adduced by @ither side, The departmant relied upon the documentary avidance
viz, ﬁay bills which showad that the applicant was absent during ths relsvant
pariod, Ag¢ par record the absanca is admitted, But the appiicant’s vergion
is that after two days he went to attend the office, but hs was not psrmitted
to Join,

Excapt the self-gerving asgsertion of the appiicant there ig no orai or
documentary evidence'to show that the applicant was attending the office every
day and he was not taken on duty, According to the administration and
according to the record the applicant was absent throughout. The appiicant
has not examined himself nor did he adduce any evidence Lo show that he was
coming to office, but hs was prevented from joining duties.

10. Tha igarned ¢ounsal for tha applicant placed reliance on applicant’s
complaint before the Labour Enforcement Officer. A letter of the said officer

is piaced on record at page 41, this onlv shows the varsion of the apniicant

o

aiven to the Labour Enforcemsnt Officer. The said officer has not conducted
any enquiry and givan any finding., He has simply stated that he had raceived

the represaptation of the applicant making aliegation that he wag not allowed

In”
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to Join duty and he hag requested the adminigtration to re-congsider his case.
According to the administration., the appiicant never attended the office
during the relgvant psriod, ‘

i1, The fact that the appiicant had remained absent during the ralevant
pericd racorded by the Enquiry Officer and accepted bv ths Disciplinary
Authority ig a finding of fact based on the matariails on record. Thig
Tribunal while exercising judicial review cannot sit in appsal over the
findings of the domestic Tribunal, Thig Tribunal cannot ra-appreciate the
evidenca and taks another view, sven if another view ig pogsibie, that is not
the scope of judicial review thouch such a courss is opsen only to a Appellate
Authority, (Vide 1998(1) SC SLJ 74) Union of India & Ors, Ve. B.K,Srivastava,
1908(1) SC SLJ 78 (Union of India & Ors, V/s. A.Nagamallasghwar Rar.)_

In our view, ths finding of g domestic Tribunal is based on
documantary evidance and no around made out to interfere with the finding of
fact about the absenca racorded by the Enouiry Officer and accepted bv the
Disciplinary Authority.

12. Thera is also no merit in the contention that the charge sheet is not
issusd by thé Disciplinary Authority. We find the impuaned order
dt.10,12,1090 ig paccad by the Erigadier. Even the second chargs sheet
dt.10th August, 1988 is issued by the Brigcadier (vide page 34), Tharefors, we
find that the charee sihweet has bueen issued by the Compatant Aufhc:1fv

After goino through the materials on racord and having heard both tha
counsels, we find no merit in the application.

13. In the result, the appiication is dismissed., In the circumstanceg of

the cage, there will bs no orders as to ¢oste,
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(D.S. BAMES (R, G,VATDVANATHATN;""]’ (i
MEMBER{A; VTCE-CHATRMAN
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