BEFORE TFE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH

M.P.436/95 & M.P.37/95 im 0O,A.38/94.

V.K.Sharma & 3 Ors, ' ess Applicants
V/s.
Westerm Railway & 4 Ors, ees Respondents

M,P,459/95 & M,P,36/95 in 0.A.1234/93,

1.Fermandés eee Applicant
V/So
Western Railway & 4 Ors. ++s+ Respondents

M.P.38/95 in 0.A.244/94.

Venkatesh Udapa e«e+ Applicant

V/s.
Western Railway & 3 Ors, e+« Resgpondents,

CORAMs Hon'ble shri B,S.,Hegde, Member (J),
Hon'ble shri M,R,Kolhatkar, Member (A).

APPE ARANCE 3

shiri M,s.Ramamarthy, Counsel
for aApplicantg.

shri N,K, Srinivasan, Counsgel
for Regpondents,

shri G,s,Walia, Counsel
for Intervenors,

TRIBUNAL'S_ORDER$ - - DATEL 1 _ oSG K

X Per shri B.S.Hegde, Member (J) [

Heard shri M, S.Ramamurthy for Applicant,
shri N.K.Srinivasan, for Respondents and sghri G,s.Walia,

for Intervenors,

All these MPs were heard togetrer and they

are being digposed of by commen order.,

shri G.s.Walia's clients have beem allowed te be
impleaded as necessary parties, while seeking
intervention, he 2150 sought for vacation of Imterim

Order passed by Tribunal dated 17/1/94. 1t may be
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recalled that though the Interim order was passed
by Tribunal en 17/1/94, the official respondents
have filed an MP for vacation of interim Order en
9/1/95 after a lapse ¢of one year, 1n order te
préceed with the prayer in MpPs, it is necessary te
refer te certain basic facts, It is true that tre
Interim Order dt. 17,1,94 was granted at the
admission stage without hearing the Official
respohdents and the affected parties, However, the
Interim Relief was later confirmed on 4/2)94 after
hearing the respendents. On that day there was
alse an MP filed by shri Arum Kumar Jain, MP-93/94
to be impleaded as a party respondent en the
ground that the petitioner was selected as a Bill
Issuer and was senier te the applicants, whereby
the Interim Relief granted by Tribunal prejuéicially
affected the petitioners interest if the 0A is
subsequently allewed, it weuld afiect the premction
ef petitioner as Bill Issuer. The Tribunal rejected
the MP on the ground that the issue of senierity has
not beer raised in the present petition and therefore
the question of who should be preferred in the feeder
cadre would not be the igsue in this petition,
Accordingly, MP was rejected, Thereafter, the
applicants filed an MP.596/94 stating that notifijication
dt. 23,22,93 was issued by the Railway Administratien
calling for applicationg for a selection to be held
to £ill vp six posts of Bill Issuers, The applicants
prayed that the respondents be restrained frem |
proceeding with the wiitten test and also fer amendment
te the OA, The Tribunazl's order dt., 24/6/94 rejected
the prayer fof staying the examinatien, however it
éirected that the examinatien be hel& and the results
published subject to the contention ralsed bf

applicantes irn the przsent case, Censeguently, the

- efficial respondents filed MP-37/95 fer vacating
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e Interim Orde#, that the result of the examinatien had

since been motified and nene of the applicants had
responded to the notification dtd, 23.12.93, The
applicants have not been gelected, Therefore, tre
respondents filed MP-37/95 for vacating Interim
Oréer—paséed éx—parte on 17/1/84 for posting the

- . selected candidates against the vacancies for which
written selection was conducted, No orders on the
said MP have been passed,‘in the meanwhile,‘the
intervenors filed MP.436/95 pleading té jein as

party and for wvacation of the Interim Order,

2, Though the said applicants oppaged the
intervenors as party respondents, However, after

" congidering the varlous contentions of the parties,
we allowed him te be impleaded as a party respondent
vide our order dated 17/8/95, The main contention
of the lLearned Counsel for the applicant in this
case is that prior to 1989, the procedure for
regularisatioh was by screening only, Aafter 1989,
the test came inte being, The applicants have claimed
seniority on the basis of the jﬁdgement of the
Jabalpur Bench of Tribunagl in TA 123/86. The only
difference between the petitioners before the
Jabalpur'Bench and here is that in the case of
petitieners before Jabalpur Bench, the adhec erder
of appeintment was available whereas in this case,
no such eorder exists, - However, they were zllowed

to work since 1979 enwards on the basis eof stay

srder of High Court, Bombay,

‘ , 3. We notice that the claim of the applicant geoes
! back te TA-508/87 which was dieposed of by this‘
< Tribunals order dated 28,8.90, In that Trensfer
Ahpplication, the respondents were given liberty te
hold = written test for the purpose ef promotion teo

the post of Bill Issuer im accordance to the screme
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contained irn the letter of General Manager dated 16.2,89,
The contention of the applicant is that tre written test
in terms of the direction ef Tribunal in TA-508/87 have
not been helé and the stay granted by High Court en
5/3/84 continued till the dispesal of OA on 28,8.90.
Therefore holding a test, i.e. on 30.6.90 prier te
Courts order was found te be iklegal, not in accerdance
with the directien of this Tribungl ner in terms of
Railway Beard'’s c¢ircular dt, 16.2,89, sSecondly, im se
far as the reversion order dt, £€/3/91 is concerned, the
said erder is 1llegal as the game ig given with
retrospectivé date w.e.f. 26.11.90, though it was issued
en 8,2,91,, such reversien order is bad im law. Thirdly,
prior te holding of the exam, theugﬁ'they have taken
the consent of tre applicants, whether this consent
woyld tamtamcournt to heléing the exam pursuant te the
judgement of this Tribungl. Therefore, the reversien
erdsr passed by respondents is found tc be not justified
on the ground that the reversion erder could not be
Fassed as the exam held was not in pursuance of the
Courts order and that thtey conducted the exam while
the stay order was in operatien against them. Unless
and until the stay order is vacated or modified, the
guestion of conducting exam anG filling up the exigting
vacancies did not arise, Further, inspite of ttre
reversion order, they have been allowed te work as
'Bill Issuer® and continued te utilise their services
as Blll Issuer, As stated earlier, the Official
respondente have filed their MP for wecating Interim
Order after a lapse of one year, in the meanwhile
the private respondents i.e, the intervenors filed

their application en vacating the interim erder

26/6/96. cee3/~
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4. Further contention of the Applicaﬁt}s cbunsel

is that the writtem test should have been epen to all
who are otherwise eligible te be considered and telcding
the written exam is not permiséib;e when the stay is
operating and no vacancy existed at the relevant time,
Rightly or wrongly the said vacancies wvere occupiéd

by the present applicants, Further out of 5 selected
candidates, only one person applied for vacéting stay
though the Interim Order was given in favour of )
applicaﬁts on 17/1/94, thereafter, after issue of
notice to Railways, the Tribunal confirmed the Interim
Order vide its order dt. 4/2/94, Threrefore, ttre
Learned Ceungel for applicant centends ttat ne change
has taken placg since the passing of fhe.Intérim

Order, hepce there is no need to vacate the Interim
order passed after bearing the Parties against mon-
existent vacancies, Further it is contented as against
the offjcial respondents that when trere were no posts
existing and the stay was eperating against trem, in
the first place they should have got the stay order

modified, which they did not case to do,

5, On the other hand the Learned Counsel for
Intervenors, Shri Walia centends that the applicants
were party to the petition vide Transfer Applicatior
dt., 28/8/90. after disposal of the‘TA-SOé/B?, written
test was held, the applicants a@peared for the test
ut did not succeed, Having not passed the test, the
respondents passed the reversion order dt, 8/3/%1 and
therefbre, though the reversion order was passed in
1991, till 1993 applicants did not challenge the
reversion and in this case ne applicatien was received
at any point of time and they have only beem allewed
to continue on the basis of the Ceurt's Interim Order.
subsequently, second selection examimsticon was held

on 23/12/93. shri Fernandes éid mot apply for the

selection, all ethers apreared but fziled. Theugh

Y .!-,E»/n-

B = e

T
- e
P e T

e s A



N

- 0 -
they filed a stay petition against the netification
dt, 23,12,93, it was rejected on 26,4.94, and thereafter
in accordance with the merits of the candidates,
selection was mgde and panel was created for those

whe passed in the examination on 14.12.94;

6. Further contention was trat when the Interim
Orders were passed, reguired test was not rels, hence
the Court allewed them te contdnue, but once the

test was held and regularly selected persong were
available, there was no reason te continue the Interim
Order, 1In support of hig contentien, he cited Full

Bench decigion im S.G.Gautam V/s, Union of India and

pPiara singh's case, I 1982 SCC L&F' 25 X wherein it
was held that a person who has so far not qualified
in the selection test and is holding the premotional
post en adhoc basis, he éhould be given sgeveral
chances to gualify in the selection test but if after
repeated chances given to him he faile, there czn be
no other alternative but te revert him. The Caréinal
Principle is that he must have qualified in the
selection test tc become suitable for the gost.
however, the learned¢ Counsel for the agpplicant urged
that both the cases do not apply to the facts of

ttis case,

7. Learned Ceunsel for Intervenors further
contended that even assuming that the 1990 exam was

held te be bad and net in accordance with the Tribunal's
direction, however, since the applicants have-given
their consent for the aforesaid test they could not

now state that the exam is not ip pursuance of the

- Tribunals order, Since the Interim Orders passed hLad

not been in the interest of the present petitioner,
therefore, they have been impleaded as the necessary
party as they have been gelected in the panel, hence

the Interim Order shoulé be vacated and the applicants

‘oco';/.
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;/, sheuld be considered for aprointment,

-

8. The Tribunal while allowing the MP-436/95, _ '-
directed the original Applicant to amend the application |
and to give a copy of amended OA te respondents as well
as the petitioneré who had joined as Respondent-6.
Liberty was given te responfent-6 te file writtén
statement t¢ amended QA ferthﬁith. and the matter

was placed fbr considering the vacation of Interim L

Order amd orders on 5/9/95,

9. we have heard tﬁe arguments of beoth the Counsel
and censidered the rival contertions eof the parties,
As stated earlier, Interim Relief was granted initially
oen 17/1/94, ét the admission stage itself without
hearing the efficial respoendents vhich was later
confirmed on 4/2/94 after hearing the resrondents,
Thereafter, the Tribunal had directed the matter to
be placed before Registrar fer compietion of pleadings
and then it was remitted te sine die list, They tave
also passed specific order that the applicants shouyld
not be reverted below the post of Bill Issuers till
the cdisposal of applicatiorn., They have passed that
order and after considerihg contention of the parties,
the Interim order was made absolute on 4,2,94.
Therefore, it is not epen to otrer co—erdinate Bench
teo review and revise the stay order on the basis of
belated Mps filed by official respondents as vell

as by Intervenors and we £ind ne justification in
vacating the Interim Order at this stade since
Tribtunal has already directed that all these matters
will be heard alengwith 0OA-903/88 since similar

igsue is invelved imn gthat case,

10. The main cententien of the IRtervenors is that
since they have beer duly selected and their names

have beern kept in panel and the applicants have not
succeeded in the =aid writter test, theredby they should
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be given approintment., In our view even the candidate
included ir the merit list has ne ingefeasible rigpt -
to appeintment even if vacancy exist?; that depends en
the merits ¢f such case, which we ar; het‘considering
at this stage. Admittedly, theugh tbe Reversion erder
was passed by respondents, it had not been given effect
te and the applicants have been allowed to werk im the
capacity of °*Bill Issuer' right frem 1979 enwards im
the absence of amy vacancy existing énd on account ef
stay order of the Ceurt/Tribungzl, uniess the stay is
vacated/modified, before conducting éxam, such exam

is subject te scrutiny of the court/#ribunal.

11. In the light of the above, the admitted facts

are that the Tribunal in its erder aéted 28/8/90 L
directed the respondents not to demeée the applicants

from the post of 'Bill Issuer' and allowed them to

cenduct the test as they deemed fit, Though the ' '
respendents have conducted the test prior to the
Tribunal's Order, the same was publisﬁed after
Tribunals cecision, they.passea the Reversion Order
dated 8/3/91 for those who have not passed the wiitten
test, however, the applicants were not reverted but
were allewed to continue en the ground that the
written test was not held pursuant to the directiens 1
of the Tribunzl, anrd they have filed present OA

and ebtained ex-parte Interim Stay em 17/1/94 which

was later confirmed after hearing both the sides en

4/2/94, Nespite same the respondents did not care

to vacate the Stay giver by the Tribungl in Jan.95

after a lapse of one year., hewever witheut vacating

the stay order, conducted the written test on

23/12/94, without vacating the stay erder, Therefore

the aprlicants centenged that there is he vacancy

exist, all the exigting vacancies have been filled

by applicante, the exame coenducted by respendents

is not in accordance with the soneme and therefoere

¢u99';,"
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- the same was challenged, I; is not the contention of
the respondents that they have conducted the written
test for the furure vacancles, but indigputably for
the existing vacancies, The Private respondents has
impleaded as a party respondént recently and also =

filed am application for vacating the stay, because

he was the selected candidate and should be given

an appeointment en that basis. Thougﬁ the aprlicants

appeared for tre test, they did met pass the exam,

1z, Fer épe reascns cited above gnd in the
circumgtances, we have considered both the MpPs,
however, sinée.the Interim stay has been granted as
w back as 17/1/94 and later confirmed by Tribunal on
4/2/94, thus the question of vacating the Interim
Stay at this stage does not arige, Accerdingly,
ve ,see RO merit in MPs and the same are dismissed,
All these cases may be listed alongwith QA-309/88

in its turnm.
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(M.R. KOLBATKAR} - (B.S.HEGLE)
P MEMBER (A) MEMBER (J)
abp,
Copy to:=
Mr., V,K. Sharma & Ors. (D.A. No. 38/34),
Mr. I, Fernandisg (0.4, No. 1234/93),
Mr, V. Udapa (0.A. o, 244/94),

C/u. Mr, M,3, Ramamuthy,Adv,

2 firs NeX. grinivasan,Aidv,
for Respondents, -

3. fire Ge3, Walia,Addv.
for Intervenours.

SECTION OFF ICER

o




—— t— P

CENTRAL ADMINISTRAT IVE TRIBUNAL

MUMBAI BENCH

REVIEW PETITION NO.:  07/98 IN O.A. No, 1234/93 AND
18/98 IN 0.A. No. 38/94.

Dated this Friday, the 4th day of December, 1998,

CORAM _ : Hon'ble Shri Justice R. G. Vaidyanatha,
Vice~Chairman.

Hon'ble Shri D.S. Baweja, Member (A).

Ignatius Fernandes .. Petitioner in R.P. No. 07/98
Vimal K. Sharma & 3 Others .. Petitioners in R.P. No, 18/98,

Versus

Union Of India & Gthers .. Respondents.

: QPFEN COURT ORDER

{ PER.: SHRI R. G. Vaidyanatha, Vice-Chairman |

These are two review petitions filed by the
original applicants for reviewing the order passed by
the+Division Bench of this Tribunal dated 29.10.1997
in C.A. Nos. 905/@8; 1234 /93, 38/94 and 244 /94, Ve
have heard Mr, Surésh Kumar, the Learned Counsel for
the Petitioners and Shri V.S. Masurkar,. the Learned

Counsel for the Respondents.

2, As could be seen from the judgement of the
_Tribunal, the main point canvassed by the applicants
was that, they need not appear for any test aﬁd they
should be confirmed without undergoing any éelection
process. The Tribunal rejected that argument by

referring to some decisions on that point.' However,
fd'safeguard ﬁﬁe interest_of the applicants who were
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