CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, AT MUMBAI.

\ 0.A.No.1183/1993
‘L k Progaad-
Dated this | y’Aﬁj, the 2\7 th “day of 2004.

CORAM: HON’BLE SHRI A.K. AGARWAL, VICE CHAIRMAN
HON’BLE SHRI S.G. DESHMUKH, MEMBER (J)

Shri Narayan Kachroo Chowdhari

Residing at Kachroo,

Taluka Kalyan,

Dist. Thane. ... Applicant
(Applicant by Shri D.V.Gangal, Advocate)

¥S.

The Union of India through

1. General Manager
Central Railway,
Bombay V.T.

The Divisional Electrical,
Engineer (Traction Rolling
Stock) Central Railway,
Kalyan.
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3. The Asst. Electrical

Engineer (Traction Rolling

Stock) Central Railway,

Kalyan. .... Respondents
(Respondents by Shri S.C.Dhawan, Advocate)

CRDER

[Per: S.G.Deshmukh, Member (J)]:

The present O.A. 1is filed for quashing and setting aside the
Show Cause Notice dated 6.10.1993 proposing to impose penalty of
dismissal from service, for a declaration that applicant has
completed 36/31 years of qualifying service for the purpose of
pension and other post retirement benefits and for a declaration
@ that the applicant stands voluntarily retired with effect from
25.11.1992 and that he is entitled to be granted all pensionary
and post retirement benefits and declaration that he is entitle
to be granted full pay and allowances with effect from 3.10.1976
to 5.1.1891 and from 5.1.1981 to 25.11.1992.
2. The applicant’s case 1is that he was appointed as a
\Ng;//Kha1asi onh 5.7.1961 and promoted as Fitter on 16.4.1872. He was
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érrested on 23.10.1976 and ﬁas convicted by the Sessions Judge wTy
26.5.1977. He was sentenced to suffer rigorous imprisconment of
five vears and fine of Rs.500/- which he under-went till Gctobei-,
1980. He reported on duty in November, 1980. He was dismissed
from service on 5.1,1981;, He preferred an appeal on 27.1.178:
which was rejected on 21.5.1985. He filed a Writ Petition

Pbearing No. 11454/85 in, the High Court at Bombay which was

- decided by the CLALT. by qﬁashing the dismissal order vide order

dated 6.4.1992 in Tiransfer Application. He submitted &
application for voluntary retirement on 25.8.1792. The applicant
has further stated that as per rulés,.he was due for voluntary
retirement with effect from 25.11.1992. The respondents filed a
review petition against the order of the C.A.T. which was
disposed of on 16.10.19923. The impugned Show Cause Notice dated
6.10.19%3 was  received by_ him  on 29:10.2003. It is contendad
that since 23rd October. 1956 till today he has not received a
single paise from the Rail@ay Administration either on account of
wages, salary - etc. He was;not paid any Provident Fund. gratuity

and otheir post dismissal benefits. He has wvoluntarily retired

wee.f. 25.11.19%92. He is governed by Railway Pension Rules. Ha

is entitled to seek voluntary retirement after completing 2Z20

vears of service as per Railway Pension Rules. He has completed

more than 30 vyears of service and hence he is entitled to ssegk
voluntary retirement. The fespondents were at liberty to reject
the wvoluntary retirement }request but they. have not chosen so.
Hence he is deemed to have voluntarily retired with effect from
25.11.12%2. It is contended that 1 an emplovee 1s voluntarily
retired from the Railway:Service theire 1is no relationship of a

 f
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railway employee and railwéy adminisiration. The applicant is a
retired railway servant and hence cannot be issued any show Cause
hotice under Rule 14 of the Railway Servants Disbipline and
Appeal Rules. The Railway Servants Discipline and Appeal Rules
- provides that thesé rules shall apply to Railway seirvants only
These ruies do not apply to'retirgd Railway servants. Rulevld
cannot be invoked in respect of a voluntarily retired Govt.
servant hence the show cause notice dated 6.10.19%3% passed by the
respondent is iilegal. The applicant relied on O.ﬁ,1061/8? filed
by Shiri S.M.Mir vs. Centiral Railway. The impugnéd Show Cause
Notice issued to the applicant is without Jurisdiction and
illegal. The date of birth of the applicant is 5.5.193%. It is
contended that the respondents did not pass any deemed suspension
order at any time from 19?6 till 25.11.1992. The respondents didg
not take any President’s sanction for initiation to proceedings
under Rule 14 as the instant case relates to the year 1976, the
President of India hés no authority and power to grant permission
in such cases which are more than 8 yeairs old. It is contended
under Railway Pension Rules every Railway servant has a right to
voluntary retirement after having 20 years of qualifying service.
There is a further provision any period which 1is falling short
will be added by adding 5 vyears of service. The applicant
rendered more than 30 yvears of service. The relevant portion of
the Railway Pension Rules provides'that voluntary retirement does
not require any sanction unless if is rejected within 3 months.
Hence this 0.4,

3. The respondents contended tﬁat the application is bad for
misjoinder of causes of action. It is also contended that the

application does not disclose the caugse of action as the show
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Cause Notice 6.10.1993 was issued pursuant to  the order and
direction of the Tribunal passed in order dated dé.4.1%992. The
T%ibunal has no jurisdiction to entertain the application against
the Show Cause Notice. The aﬁplicant was absent from duty on and
Firom 23.10.1976. He had infoﬁmed the respondents by letter dated
1%.11.1980 that he had been arrested on 27%.10.1976 and convicted
by the Magigtrate.; He_had undergone the punishment and released
0% 21.10.1%80. After 1earning about the applicant’s conviction,
the respondents by order dated 3.1.1981 under Rule 14 (2) of
DLQ,R. Rulés passed the order of dismissal from service. The
gppeal filed b# the applicant was rejected. The writAfiied Ly
fhe applicant was transferred:to the Tribunal which was disposed
an 6.4~i992 by guashing the order of dismissal but left it open
for the Disciplinary Authority to pass appropfiate order after
ﬁiving notice té the applicant. The respondents were directed to

issu

&

fresh Show Cause HNotice. The respondents have filed the
éeview Petition No. 5471993 which was disposed of as not pressed
on 6&.10.19%3 for imposing the penalty of dismissal from service.
‘

it is contended that the applicant had QorKed only upto Qctober,
1976 when he was arrested and subsequently convicted. He had put
in only 15 years of service and therefore. was not entitled to
§ubmit the épplication fof‘voluntary retirement. The apblicant
is not entitled for voluntéry retirement as he was under DAR
procesdings or piroposed DAR proceedings. The applicant has baen
paid all his aues till the period the applicant has worked with
Eh@ respondents. He had not worked after 23rd October, 1976.
iH:is settlement payment has béen passed on 18.2.1985 and the pay
;order for amount of Rs.3444/- has been passed vide AAD, Kalyan's

letter No.PF/Sett.10/ dated 18.2.1985. The respondents denied
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that he had completed more than 35 years of service and he is
@ntitled for voluntary retirement and he had retired w.e.f.
25x11.1?92. It is contended that the respondents are entitled to
in@oké the Rule 14 (2) of Rallway gervant’s (D&A) Rules 1768.
Tﬁe ratic in the judgement in O.A. 1061/1987 is not applicable.
Tﬁe Tribunal had not directed that the applicant be reinstated
but only held that it is open for the Disciplinary Authority to
péss appropriate order after giving notice to the applicant which
tbe responderits have done. The applicant is not entitled to
receive salary for the period from 3.1.1981 to 25.11.1992. He
was unauthorisedly absent from 23.10.1976 and he never informed
the competent authority about his arrest and conviction tiil

17%.11.1980.

4. The applicant filed the hejoinder and reiterated the

contentions raised in the 0.A.

5. Heard Shiri D.V.. Gangal., learned counsel for the
applicant and Shiri ‘S.C;DhQWan, learned counssl vfor the
;espondents.

6. The learned counsel for the applicant submitted that as a

condition of service, the . applicant 1is entitled to sas i

retirement after completing 20 vyears. The applicant has

o
completed more than 30 years of service. Mence he sought

|
i

valuntary retirement. The respondents were at liberty to reject
i

the voluntary retirement reguest but they had not chosen so. But

rapplicant  is daeemed to have beaen voluntarily raetired on

'l25.11.1992. The learned counsel for the applicant also submitted

'that after retirement there is no relationship between the

railway emplovee and the rajilway administration. & retired

 Railway servant cannot be issued a Show Cause Notice under the

' Rule 14 of Railway Servant Discipline and Appeal Rules. He

\V¢£/?§ubmitted that a voluntarily retired railway servant cannot be
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‘dismissed. He has relied on the judgement in the case of OF and
VOrs. Vs,  Saved Muzarran ﬁ@ﬁ’2$@w'dtt‘(ﬁ&$j 286,

7. On the other hand, the learned counsel for the
‘respondents Shri  $.C.Dhawan, submitted that the appli;ant Was
absent from duty from 23rd October, 1976. He was convicted by
the Sessions Court under ' the section 304 (II) of Indian Penal
Code and was sentenced to suffer R.1I. for five years and to pay
a fine of Rs.300/- and ih default to suffer R.I. for three
Qmonths_ The applicant had informed the respondents about his
arrest an conviction on 13.11.1980 and had requested that he may
be paid his final settlement such as P.F. dues etc. The order
of dismissal -against' the applicant has been set aside on &
technical ground by the Tribunal in Transfer Order No. 503/87 by
ining liberty to the Disciplinary AaAuthority to pass ann
appropriate order after giving _notice to the applicant. The
learned cbunsel submitted that the Tribﬁnal in its order has not
directed that applicant be reinstated.

?. It is apparent from the above that the applicant was
appointed'as a Khalési on 5.7.19261 and he was promoted as a
Fitter on 16.4.1%61. There is no dispute that the applicant was
arrested on 23.10.1976 and was convicted by the Sessions Court
undeir sec. 304 {(II) of IPC and was sentenced to under go R.I.
for 5 years and to pay a fine of Rs.5000 and in default to
further undergo imprisonment for thiree months which he underwent
till October, 1980. According to the applicant he returned on
duty in Novembef, 1980. But from the letter brought on record by
ﬁhe respondents at R.I. it reveals that he had informed anut
his arrest and conviction to the Failway authorities on
13.11.1980 and requested to grant him ﬁrovident Fund amount and

j CDS instalment, gratuity etc. The said letter is under the

////
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sighature of applicant as an;“ExWHaad Fitter" at R.1. From this
ietter it appears that the applicant was not in in service as ~ he
had mentioned himself as an ﬁxmﬂead Fitter. There is no dispute
that.the applicant was dismissed from service by order dated

‘ _

%.1.1981 under Rule 14 (2) of DAR Rules. The appeal filed by the
applicant for setting aside the dismissal was rejected on
21.5.1985. The applicanﬁ had filed the Writ Petition on 24.6.1985
&hich was transferred to the C.A.T.Bombay Bench. It is true that
on 6,4.15?2 the CAT. Bombay Bench quashed the dismissal order
dated 3.1.1981 and the aﬂpellate order dated 21.5.1%85 with
iiberty to the disciplinary authority to pass an appropriate

o vr‘.n"der after giving ncﬁ:ice itc- the applicant. It abpears thaf
after this order the apblicaﬁt‘wag not reinstated in service.
There is no order of reinstatement of the applicant by the
Tribunal. The'applicant was within thé right to get himself
;einstated because of the 'CAT order. It appears that the
applicant did not get exécuted the right in question b
approaching the respondents for joining the duties.

5. It is not disputed that the applicant was dismissed from
service from 3.1.;981- The dismissal wa set aside by the order

- dated 6.4.1992 of the C.A.T. The fact remains that the applicant"

was not in service from 3.1.1981 to 6.4.1992 and thereafter also

;he applicant did not approach to get himself reinstated in the

® ‘s;e:-rvice. 30 despite the ‘right given to the applicant in this
regard the same iz of no avail as the right had not come to be
enarcisad. The _relationshipv of Master and servant in between
r}'*espcndents and the applicant had come to an end on dismissal of

the applicant from service. Mare vsetting éside the ordeir of

\V«§//gfémissal without getting reinstated, the relationship ofF



master and servant will not automatically come into existence.

According to the applicant he sent the notice of voluntary
petirement on 25.%.19%2 when he had not joined services. We have
mentioned that -the dural relationship of emplovee and emploveir

jhad-not got revived as. the applitant was not  reinstated In  the

service. The severance of master servant relationship was in

i

existence when the applicant was. said  to have submitted his

" application for woluntary retirement. -~ The Railway Servants

1
1
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Discipline and dppeal Rules were not applicable to him as he was
inot in service. As the dual relationship between the applicant

| - . . : .
~and the respondents had come to an end. submitting the notice of

[}

voluntary retirement by the applicant iz of no avail. The

applicant ought to have got reinstated for submitting wvoluntary

retiremant. When relationship of master and seirvant was not

L there non passing of order‘ by respondents on the so called

voluntary retirement notice will not give any right to the

‘appliéant. Notice of voluntary retirement is non-est in the eve

’of law.

10, We have mentioned that theire is nothing to show that the

' applicant was reinstated in service after guashing and setting

asige of the order of dismissal. There 1is no gqguestion of
regularising the period betwsen dJdismissal and reinstatemsnt as

aguty or leave by the order of the competent authority.

11. We have considered the ratio laid down in the case of W)
and drs. vs. Saved MuzallTar MR 19935 SCC (L45) 256 and in our

\wg' considered view, the same is not helpful to the applicant as the

e



facts in the opresent case differ from those of cited case. In
Sayed Muzaffar (supra)’s case respondents had given thiree months
notice to the Railways to retire on 22.7.1985. The period of
‘three months had expired on 21.10.1985 and the order of removal
was based on 4.11.1?85 and thus the order of removal wés tréated
‘as nonest in the eve of law. In the instant case, the applicant
was already dismissed from tha service and .the notice of
ivoluntary retirement was given to the Railways without getting
'himself reinstated in the service when there was no relationship

of masteir and servant between the authorities and the applicant.

!

P12, In view of the above discussion, the we hold that the
"0.A. - is  devoid of any merit and the same is accdrdingly,

‘dismissed. The Interim Stay granted vide order dated 24.10.1%%4
|‘\ . )

stands vacated. No order as to costs.

1

| WV\A"/‘LWVRL '
( GBTDeshmukh) (h.K.Agarwal)

Member (J) Vice Chailrman
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CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, AT MUMBAL.

R.P.No0.83/2004

in
0.A.No.1183/1983

CORAM: HON’BLE SHRI A.K. AGARWAL, VICE CHAIRMAN
f HON’BLE SHRI S.G.DESHMUKH, MEMBER (J)

Petitioner

shri Narayan Kachroo Chowdhari . o

(By Shri D.V. Gangal, Advocate)

o VS.

Union of India & 2 Others e ... Respondents

(By shri S.C. Dhawan, Advocate)}

‘ORDER BY CIRCULATION IN R.P.No.83/2004 DATED P%’/11/2oo4.

Per: S.G.Deshmukh, Member (J):

fhe present Review Petition is filed by the applicant for
rg&iewing the order of the TribunéT dated 27.8.2004 passed in
O{A.No.1183/1993. |
2. - The app11caht had filed the O.A. 'for‘ quashing and
setting aside the Show Cause Notice dated 6.10.1993 proposing to
impose the penalty of dismissal from service, for a declaration
that apb]icant has comb1eted 36/31 years of qualifying service /)/
for the purpose of pension énd other post retirement benefits and
f&r a declaration that the applicant stands voluntarily retired
wjth effect from 25.11.19982 and that he js entitled to be granted
a}] pensionary and post retirement benefits and declaration that
he is entitled to be granted full pay and allowances with effect
frm3.10.19876 to 5.1.1981 and from 5.1.1991 to 25.11.1992.
3. The Tribunal has dismissed the 0.A. by its order dated
'25.8.2004. The applicant souéht review of the order in question
stating that once a dismissal order is set aside, the employee is
required to be reinstated in view of Rule 5, Sub Rule 4 of the

Rai]way Servants (Disciplinary & Appeal) Rules, 1968. It is also

contended that it is common knowledge that unless and until an
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employee is in service, he wj11 not be issued a notice for
dismissal from service. It is also tried to contend that on
setting aside of the dismissal order, reinstatement is the

consequence and =~ there is no question of execution of

}einstatement. The applicant relies on the judgement of the Apex
Court in the case of A.P.SRTC vs. B.Vikram Reddy 2004 SCC (L&S)

83 .

4. We have considered ‘the R.P.' and contentions raised on
behalf of the applicant. 'In3Ajit Kumar Rath vé. State of Orissa
& Others 1999 (9) Supreme 3211, 1tihas' been observed by their
Lordships that "“the power available to Tripuna7 is same as
available to a Court under Section 114 read with Order 47 of CPC.
The power is not absoliute and is hedged in by the restrictions
indicated ih Order 47. The power can be- exercised on the
application of a person on the discovery of new and important

‘ N
matter of evidence which, after the exercise of due diligence,

i

was not within his knowledge or could not be produced by him at
jthe time when the order was made. The power can also be
exercised on account of some mistake or error apparent on the
fact of the record or for ahy other sufficient reason. A review
cannot be claimed or asked for merely for a fresh hearing of
arguments or correction of an erroneous view taken earlier, that
is to say, the power of review can be exercised only for
correction of a patent error or law or fact which stares in the
face without any elaborate afgument being needed for establishing
it.”

5. It is apparent that ﬁhe review cannot be granted on the

ground that the decision is erroneous on merit.” The error which

'j }13 not self evidence and has to be detected by reasoning, éan

W, o , _
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id as an error apparent on the face of the record

»

hardly &€ S
justifying the Court to exercise the power of its review. The
review does not necessarily reopen the questions already decided

between the parties. The erroneous view of evidence or law is no
ground for review though it may be a ground for appeal.

6. It also to be mentioned that in B. Vikram Reddy’s case
(supra) ‘re?iéd on by the applicant, the Labour Court’s award was
of reinstatement of respondent in appellant’s service. The
respondent was not reinstated in spite of award passed. In the
instant case no such award of reinstatement was passed but only
the removal was set aside. We have mentioned that the erroneous
f evidence or law is no ground for review. No review can
" he asked for on the ground of discovery of new authorities which

show that the decision is incorrect.
. In view of the above discussion, the R.P. deserves to be

rejected being devoid of any merits. We order accordingly. No

‘WM{L\O\- W“’M ,,
(5. estmiukh) (AK. Agarwal)
Member (J) ' Vice Chairman
S3i%
v~ !



