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CEMTRAL ADMINISTRATIVE TRIBLUNAL

: MUMBAI BENCH,MUMBAI.
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ORIGINAL APPLICATION NO: 115Q@/793

the 249" day of DECEMBER 1999.

CORAM: Hon’'ble Shri D.S5.Baweja,Member (A)

Hon ble Shri S.L.Jain, Member (J)

Umesh Chandra Vidyarthi
OH-1/52, Kandriva Vihar
SGector 11, Eharghar
Mavi Mumbai .

Applicant in person.

Vi

Union of India through

The Deorebary, ‘
tiovernment of India

Department of Atomic Engrgy

Shakti Bhavan
C.8.M. Marg.,

Bombay .

2 The Secretary
Uridorm Fuablio
Dholpur Houss
Shah Jehan Road

Delhi. e

3

Service Commission

Mew
By Advocate Shrel
CRDER

fPer Shri S.L.Jain, Member (J) 3

Mis o le  an application uricier

N
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Arministrative Tribunals Act

the order of penalty of Compulsory vretiremesnt of  the

pasesd under Mea 1WALZ77 Vig./RAVol V7880 dated

(Exhibit-&-1) s he be reinstated in service with full  back

henetits alongwith costs.
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1985 seeking to guash and set

escRpplicant.

Respondents |

applicant
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o The applicant was appointed originally on 13.12.1961 as
Junior Boientific Assistant in the thien Atomic Energy
Fatablishment Trombay which  is  now  Enows as CBARD,  He  was
smlected for an Externsive training for ong yvear and on account of

appointed as Scientlific

his securing above A% marks, he
Officer HO-I1 with esffect $rom 1.8.1966, the saild post was

g B0 with effect  from 1,31.019735,

1

redesignated as Scientific OFF4L
at which the applicent was working till the order of compulsory

retirement with foct from 8.7 1995,

o

. In the year 1977, & progecution was lawnched beforse  the

criminal  Court on the gruu:d that he was engaged in brade or

Businegss during 1978071 which was quashed by the Court of

meions by an order dated 70101980, During the pandency of the

said prosecution, the applicant was placed wunder suspension with

gffect from 2.9.1978 which was revoked after a Writ PFetition by
the applicant  befors  Tthe High Couwrt of Judicaturs at Bombay in

o
7

195 on 15.9.1997 with retrospective effect from 7.18.19860  and
tater wnder  the orders of the Tribunal, the said period was

trasted as on dulbv.

4. By & HMemorarndum bearing No. 1/71/77 Vig. dated 5.11.19282,

=y

N

the Secretary to Government of India, Department o Atomic
Erergy, iwaued #  mencrantdun of charges containing fomar
articles of charges W B rvedd iy the applicant, A
raprasentation against the same was filed on 28.2.1983%. after
appointment of the Enquicry Officer éﬁﬁ the presenting officer oo
14.4.1983 and 5.180.1983% respectively, the enguiry proceseded which
was  ooncluded  on 38.1.1998. The applicant received the copy of

a7



e

v~«f

the  enoguiry report Exhibit 8716 on P LA 190 alongwith letter

dated 2RG990, penalt was  dmposed  on 26.46.1993,  atier

it w '.J [
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annssecd,

consul ting the UPED whoss advise dated

effective from 7.7.199%.
e The applicant has challenged the saild enguirvy and the

peralty order on bthe grounds that the Article of charge No.l  was

in  respect of ths facts  which were the subject matier of the

applicant’ s criminal cution, for which  the

guashed and thalt too after 11 vears of the said incident, Article

~

of charge Mo.2 waes regarding non-submission of the uwbilisation of

the advance sanctionsd, the rule inforce at the relevant time
dogs not require so  hencs the  applicant cannot be  asked to
furnieh  the detaills of wbtilisation of the advances sanciioned,

i Bombay

friiclie of charge No.3 was pursuaing of  LLE studles

o was even nol

sioirty, wh

Pniversity wibthoult permi

4

absence of any orders sssking permission and  the applicant  was

under  suspenslon dweing bthe saild psriod, Ariticle of Charge No.4

-+

suplanation  asked for in respecht  of

(51

W &L non-submnission {

pursuting the LLE studies.

grounds for ochallenging the same are that the

o
o
3
5
"3
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chargs sheet Memorarcdum was issued by an authority nobt compehtent
to dssus it, as the same is issued by the Secrelary whasre as the

disciplinary authority is the Fresident of India, vide Annesoares

SIS The case was remiited hnwsug oirdered denovo procesding

fresh chargs sheet ought to have been ilssued which was nob done,

.

inspection of  fthe  documsnis gougitt for o was  not glven, the

gtatements of +the listed witnesses were nob furnished, the

1

N / e dha o
)



14y

to pass  orders on bthe request for defence

Enguiry Officer
docunents, the regquest of the applicant to hold  the @erpairy At

withheld by ths Department, Lhe

Bombay wWas L
Fresenting Officer misled the applicant by informing him that the

aued for 4.7, 1989 giving an

notices to  the witnesses were not i
impression that the hearing is not likely to take place on  that
date. The Enguiry Hficer proceeded with the exparte enquiry
when orders for supply of defence documents  and  enguiry  to be
held at  Bombay were to be passed. The documsnts which are not
proved, ought not to have been evhibited. It was not within  the
Jurisdiction of the Enguiry Officer to concloude doring the
nrocesdings that tﬁ& cass is based on documents and the witnesses
wiret, @prért& erguiry  is  to be held as  per

ara  nob reo

procedure. The Enguiry OFfficer ought to have fixed a date for

the defence Case. The Enguiry Officer and Disciplinary

puthority failed to consider the evidence on record,
unproved docuwnents.  The finding is based on no  evidence. The

penalty order is  passed after undue delay of three years from

the date of submission of the representation and after 11 vears

Fan)

afiter issue of memorandum  of  Charges. Mence this 08 for the

above stated reliefs.

e

7 The respondents have resisted the claim of the applicant
and  alleged +that on receipt of & notice in the year 1973 to

the effect that the applicant had borrowed & 0 sum of  Rs.

B, 2006/ from Smb.Nirmal Arora for the parposs of frade being run
by himoin bhe name of his mothesr, and failed to repay the amount,

the notice sent by  Shedi DGR Thanebkar, advocate.  The applicant
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was  called upon Lo submit  his  explanation and the applicant
submitted the suplanation denying the said fact and alleged that
the  amount  was  advanced to  him  for YMandan ceremony” of his
sister ' s son and the same amount hes already been paid alonguith
interest.On being investigabion by  the departmental security

sechion  of establishment gave reasonable belief that Tl

gt e en)

applicant is involved in private business. The case was
o the CHI for further investigation. After completion of the

investigation the applicant was prosescuted under Sechion 14648 of

3

Tt

" T

IFC and  the said prosscubtion was guashed on technical ground of

IRE kW

saimn O

Timitatiorn by the S
B, The respondents further allesged that an emploves under
suspension dopse not  Cease to b oan employvee  and  the
relaticonship of employer and employee continues. Herce  he  was
bound to explain and reply the memo’s ilssusd by the office., The

employver is  sntitlsd to satisfy himseld that th amount

£

g ] the applicant e being daly witilised. 1

ieant pursuaded the LLE studiess io spite of  refusal by  the
depsritmental authorities. The applicant was a Ohemistry graduste
and sngaged in ressarech activities related to his disciplinge was
pursuing stuties din a  totally different disciplinge l.g.  Law,
which cannot be considered o add to the efficlency in dischargse
cof his normal doties and responsibilities.  Mence permission for
pereuwing LLE stutiss was refused.  Shri 9.8, Fatole, Assistant
Sub-Inspector, ORI atternded few procesdings in plaece of the
Presenting Officer wnder an  authority which 1s  as  per bhe

proceduores laid down in this conntection.  The applicant  remained

‘
[RRPIPIE ix S

N
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absent from the procesdings for the reasons best known to him. It
was for the applicant Lo inspectk thé documents after fizing ar
ap@miﬁtment with the Fressnting OFfficer. The applicant visited
the office of the Fressnting Officer acoording fm his own
convinienoe.  The list  of {@feﬁﬁ& gocumentes left by him at ths

office of the Fresenting officer was forwarded by the PFresenting

DfFimer to  the Enguiry  OFficer indicates that the Fresenting

0 ficer at no stage acted against the interest of the apnplicant.
The applicant was  always trying fto evade from atitending the
gnquiry proceedings on some pretext or the other. It was for  the
applicant to  dnspsct  the documents submitted by the Fresenting
Officer which he delibgrately avoided with the sole intention of
making allegations at a later stage that the enguiry was illegal.

The Enguiry fficer proceeded ex-parts for the reason that  the

applicant did not  appear for  the preliminary hearing held on

H.2.1984, regular hearing on 4.7.198%9 and was also prolonging the

process by entering into wuncalled for correspondence. It is &
corrects decision of the Enguiry Officer fthat the case was

-

. The applicant all along the

solely based of documents as alls

procesdings did not participate deliberatsely. Hence he is not

erntitled to conterd  it. The su-parte

him im not wnwarrented by provisions of  Law. The oharge sheetl
iw dsmsued by Secretary to Sovernment of India in the Department

cf Atomic Energy acted on behalf of Fresident of Indla who  is

conpetent to  ilssus  the saild charge

dismissal of the 06 alongwith costs.
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9. The learned oounsel for the resnondents relisgd on the

potification issusd by the Ministry of Home Affairs, Mew Deibi
dated S.11.1958, S0 2297 Rule 2(1) which is in force since
Nrders and other instruments made  and ewecuted  in the

mame of the president shall be authenticated -

o
t3i
Jead
M
5
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1. by the sionature of a Secretary. Special

3,

Additional Secretary, Joint ﬁ@mrw”ar/; Deputy Secratary,

i

He
fads
i

Linder Semoretary o an Assistant  Sscoretary to the
Government of India
On perusal of the above provision, we are of the considedred
opinion  that the Secretary is competent to sign on behalf of
Fresident of India. Hence we do not  find any infirmity in
issuing charge  shesset by thevﬁﬂcrmtaryn Hernce the sald ground
tails.
18, The learned counsel for the respondents further relied on
199m¢2)y AISLT &30 AJPRILip Y/z  Director Genersl of Ordnance
Factories and Anr. for bhe propositl that 4f thé charge shsest
is signed by lowsr than the Disciplinary aut Fhority  there 1s  no
irregularity. The position laid dowr is charge sheet

can be sigred by lower authority under the instructions of the

Disciplinary Authority. In the pressnt cass the charge she

ol S )

m

signed by the Compelent Suthority. Hence the said authority has

ne relevance for deciding the present case

P
S}b’ e B
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il The learned counsel for the applicent relied on (1989 9

AT SO0 MJN.Qureshi V/s Union of India and phhmers, 1999 (3 8LJ

CAT  &73 Ramesh F.Desal Y/ Union of India and ot eodoled by
CAT Ahmedabad, 1989(%) ATC 589 P.L. Ehandelwas V/is Union  of
Imdia and othere decided by CATOhmedabad, (1991314 ATC 514 State
f . Madhyapradesh V/s Bani Singh decided by the Apss Court of the
land, (19932) 19 4TO 792 P Panda Ys Undon of India and otherg
cecided by CAT  Duttack for the proposition that lssue of
ter o a long delay deserves to be guashed. We have
carefully perused the authorities and we are of the considered

ary  relief

opinion that it iz not  the delay which entitl
to the cherged officer but it is the unexplained delay which
entitles the relief to the charge officer. Om perusal  of  the

pleadings of  the applicant, ws find that in respect of Arcticle

oof Charge Mool the prosscution befores the Criminal Court

arn oend on 7.18.1988. The charge sheeset in respect of the same was

imsusd on T.1101982. Cetainly there ls a delay of about 2 vears

atter guashing the prosscution by the Sessions Uourt. It is trus
that +the charge relates Lo 1970-71. but the delay is explained
Lhat notice was received in the year 1975, suplanation was called
for, matter was investigated by the department and then the CRI
has  investigated the matter and the prosecution was launched.
Mence till 7.1@.1980 when the criminal prosecution was lodged and
ultimately decided by the Sessions Court there appears to be no
cause for delay  in ‘ﬁavamur of the the applicant, It the

Government servant is prosscuted and the prosecution  ends  in

o comviction the action can he

Sm/r

«

Frhment dhen

favour of
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taken against the charge officer. Henos f the charge sheet 1s

mot iseusd  till  then the applicent is not sntitled to have any

O LBV ENLe.

1E. The delay of about two years after guashing of

prosscution by the Sessions Couwrt is not & long delay, which ocan

said to be a normal delay, particularly when  the applic
charged  in respect of  the facts reduced to writing such as
partnership desed, opening of Bank Account in  the name of e
firm, operating the Bank account in the name of the firm, drawing
of  chegues  for and  on behald of firm taking loan for the firm
str. Delay may be a good ground where the the charge officer on
account of el ay uriabile o make his defence. Im  the
circumstances as stated above we do not find any ground to  guash
the charge sheet on account of delay and laches on behalf of the
rasnondents as it doss not sxist.
1%, Arnesure -5 dated 7.5.1985 is as under:

Nith reference  to his  representation  dated 3.7.1%84,

Shri Umesh  Chandra  VYidvarthi, Scilentific Officer(80),

Chemical Enginsering Division, Bhabha Atomic Research

Centre, is hereby informed that his  regue frar  taking

his detences

the help of a legal practitionsr to work as

miatant  during  the course of disciplinaery proceedings

against him  has  been agreed to by the disciplinary

anthority.

He is salso inforsed that 1€ bhas been decided to remit his

cass  for  de-noveo  dnguiry  and  that  orders  regarding
ppointment of Ingquiry ﬁ@fiamr ang  Fresenting  Officse

will be issued shortly.

Py

PR
L snj.{.f:}u %
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On perusal  of  the same it is noticed that

13 e learned counssl for the applicant relied on {198

General, Council of Scientific

ATC 141 Romeo Charley Vs Dir

and Industrial Bessarch (CS5IRY, New Delhi and dAne. AIR 1971 8O0

1447 E.EK.Deb Y/ Thse Colls Ghillong.

~tor of  Dentral Eucise

19909y OAT 88 Motiram Teriumal Gurbavani Ve Chief Commissioney

md Imcome  Tax and Ors. 1989 (1) ATT 449 Shri Jai Pal Singh Vs

Ors. 1990 (2) ATJI 191 Shri Satpal V/s

Delhi Administr
Delhi  Administration  through Lt. Governor of Delhi and Anr. for

Lo that dee-novo enguiry cannot be ordered and only a

the proposit
further snoguiry can  be ordered. We have perused  the sald
avthorities and the distinction laid down in de-novo engurly and
the further enquiry is  that in case of de-novo  enguiry  the

dings arse guashed and in case of further enquiry alleged

il gl

H
3
"

proceedings remaing on the fil
15, On perusal of the records submitted by the respondents,

wigE find  that on 2.%.1984  amdd 3.5.1984  statemesnt of  Shri

H.FR.Agarwal, H.N.Mehta, R.C.Farkera, MEBPrabhu,  S.R.Ehanbhoje,

P

LALSrinivasan  V.EL.BR.Bhatis were recorded  and on 4,.5%.1934 the

oned regarding the evidence adduced by the

applicant was gu
Fresenting Fficer.

1be I+ we peruse  the report of the enguiry m4%icﬁ{jwﬁ + i

that the sarlisr statements abhove in para 15 of this

prodsr  are  considered and on perusal of the order sheests we find

that de-novo enguiry was conducted. It is swuffice

the  Froguiry Officer has nelther followsd the procedure meant
gde-nove enguiry nor for  further  enguiry and  has  adopted  the

seinire unknown to law.

o
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17. On perusal of the enquiry file, we found that on 5.35.1984
the Inquiry Officef has submitted his report and found the
applicant guilty of the charges levelled against him. Thus the
enquiry was concluded.

18. The learned counsel for the applicant relied oﬁ 1996 (14)
ATC 95 V.D.Joseph V/s Union of fndia and others decided by CAT
Ernakulam, wherein it is held that denial of opportunity for
cross examination is a ground which vitiate¢enquiry. We agree to
the said proposition of law. On perusal of the enquiry
proceedings which was completed on 5.5.1984. We find that the

applicant bhas not cross examined the witness during the said

<

enquiry.
19. ~ The learned counsel for the applicant relied on 1991 (1)
(CAT) SLJ 513 Santosh Kumar Banerjee V/s State of Orissa and Ors.

which lays down the proposition that even ex—-parte enquiry had to

be conducted in accordance with statutory rules. We agree to the

said proposition of law.

20. The learned counsel for the applicant relied on ATR 1988
(2)'CAT 678 decided by Jabalpur Bench Bhimsen V/s Union of India
and others, for the proposition fhat the Enquiry Officer had
illegally held the proceedihgs ex-parté. It is suffice to state
that as the matter is being remitted to the Enquiry Officer on
the ground that de-novo enquiry cannot be ordered. . Hence the
Enquiry Officer has to proceed with the enquiry after affording
an opportunity to thev applicant for cross examination of

witnesses. Hence the said question does not arise at this stage.

4
i/ 2.,
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24, In the result the 0A 1is allowed. Order of‘ compulsory
retirement o©of the applicant wunder No.1/1/77 Vig./R/Vol V/800
dated 26.6.1993 {(Exhibit A-1) is quashed and set aside. The
epquiry is remitted to the Enquiry Officer to pass necessary
orders in respect of inspection of documents, if order for
inspection of documents is passed, a date for inspection of the
same be also fixed, an order for enquiry being held at Bombay be
considered, the applicant be afforded an opportunity to corss
examine the witness already examined and then the enguiry has to
proceed inaﬁcordance with law and complete within a period of
nine months from the date of tgis order. The applicant shall be

deemed under suspension during the period of further enguiry as

ordered. No order as to costs.

B - A

(S.L.JAIMN) ({D.S.BAWEJA -
Member (1) Member (A)
NS



