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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

»
GULESTAN BLDG.NO.6,PRESCOT RD, 4TH FLR )

MJMBAI = 400 001,

ORIGINAL APPLICATION NOS51992/93 & 1003/93,

DATED THIS _//A DAY OF JULY, 1997.

CORAM: Hon'ble shri B,S.Hegde, Menber (J),
Hon'ble shri M,R.Kolhatkar, Member (A)e.

045,80, 992/93

1. shri R.So“fa‘hwl.
senjior rResearch Officer,
Central Water ané Power Research station, I
Khadakwasla, FPune-24 ‘
Residential Address
B=12/10, Vishrart soc,
Vishrantwadi, Pune-15,

2. HS.S.. So mntﬁ.
senlior Research Qfficer,
. Central Water and Power Research @tation,
hadakwasla, Pune-24,
Residential aMidress
65, Tulshibagwale Colony,
Kanchanganga apt,
sShankarnagar, = .
Pune~z, se¢ Applicants,

By Advocate shri YoﬁoSingho

0.A.1003/93, \

i. Mr,M,N, Ramakrishna Rae,
Chief Research Officer,
Central water and Power Research Station,
Khadakwasla, Pune=24,
Residential addressiMahalaxmi,
Hsge SoCce Cpp.Anandnagar, Hingne Rurd,

Sinhgad road, Fune,51,

F.B.Hﬂﬁslﬂio 7
Chief Research etficer. '
Residential Adédress:

2000, st.vVincent,Street,

Pune « 1,

3¢ ReK,Kondayyvya,
Chief Regearch Officer,
Residential adéress;
Flat No.2, sadhana,
Appt.31, Ideal Coloeny, Kothrud,
Pune- 29,

4. A.G‘ nle.
Chief rResearch Officer, , ,
Residenthal Adédresss
Plot Noe6, sumedha shree }HsgeSCe,
477 B/4C, Farvatee,

PUnG o 9:

5¢ S.Govindan,
Chief nesearch Officer,
Residential Addresss
Flat No,. 4,Moti House,
Plot No.26,survey No, 40,

fﬁ(+ Tingare Nagar Road, Fune - 15,
[

"o /
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6.

Te

8.

9.

ik
o)
I.B.Gupta, - -

Chief Research Officer,
Residential Adédress:
D-TYPesGtrs, CWPRS Celony,
Khadakwasla, Pune,24,

smt,V, S. Kulkami,

Chief Research officer,
Residential Addresss

Flat No.4, Trishul Co. Hsdg.
Aundh, Pune = 24.

Re K, P'rasad,

Chief Research Officer,
Residential Addresss
Narsing Niwas, Kirkatwadi,
PO, _Rha‘-ikwaSlac RS,
WB&-Z‘I.

Soﬁ.MORE¢

Chief Research Officer,
Residential Address
43/9A Income Tax Lane,
Brandwane, Pune=i,

10, smt, S. V. Phad ke,

1.

2e

3.

Chief Research Officer,
Residential Adédress,
Flat NG.?. 31‘9.22.
Sakal Nagar, Baner road,
Fune-7,

Mvocate shri YeR.singh,
v/,

union of India

through the gSecretary,

MOWR, Shram shakti Bhawan,
Rafi Marg New Delbi ~ 11,

The secretary.
uUPSC,

shahajahan Road,
New Delhi « 11,

The Rirector,
GQWOPOROSCO ma‘m”la.
Pune - 411 024.

By Mvocate shri M,I.Sethna

50,

{1 ORBER
I Per shri M.R,Kolhatkar, Member(a) I

PR -,Applican‘ts.

see Respo&eﬂts.

OA 992/93 has been filed by two senior Research

Officers of respondent No.2 and OA~1003/93 has been filed -

by ten Chief Research Officers of respondent No.2. Asr

these two OAs raise a common issue, damely date of promtio&f-‘,

-
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i.e, whether the same is to be granted from the date of

subject to assesgsment
completion of 5 years of service/or whether from the
date of issue of oxder of promotion ané imvolve'.
interpretation of saxe rules namely Central Water Power
Research station, Pune, (recruitment)rules, 1982.) they
are being dispoged of by a common order, Por facility
of reference facts in OA~1003/93 are referred to. It
needs to be kept in view that OA=992/93 deals with
senior Research Officers and OA~1003/93 degls with Chief
Research Officers. It is not disputed that the relevant
promotional channel for applicants is from Research
Officer to Senior Research Officer anifgg:lior Research
Officer to Chief Research Officer, It is not disputes
alsc that the applicants are chnnengin;;:riersdated
18/9/91 vfa order{No.4/9/89 E,II sated 18/9/91 (page-1%),
It is;t?ieference to promotion being efrfective with
irmediate effect i.e, date of erder that}:balxepgei im

these OAs,

2e The contention of the applicants is that the
rules incorporate the scheme of flexible corplementing
andé insitu premotion, This acheme is referred to in

Rule-5 “Puture Maintenance” which is reproeduced belows-

»5, Future Maintenance

1, The method of recruitment, age limict,
qualifications amnd other matters connected
therewith shall be as specified in colunns
5 te 13 of the schedule annexed to these
rules,

2, The system of flexible complementing and
in situ promotion of departmental officers
n the grades of Research Officer, senior
Research Officer ane Chief Research Cofficer
te the respective higher grades, namely,
senior Research Officer, Chief Research
Officer and Joint Director,

3, subject to the condition that at any gliven
point of time, the nunbexr of posts in the
grade of Joint Director and Chief Research
Officer shall not exceed 30% of the total
nawber of posts in the grades of Research
Officer, senior Research Offlcer, Clilef
Research Officer and Joint Pirector put



together and provided further that the
namber of posts in the grade of Joint
Director shall not exceed 30X of the
total number of posts in the grades of
Chief Research Qfficer and Joint Director
put together and to the condition

that the total number of posts taken
together shall not exceed, there shall
be complete flexibility in the number of
posts in relation to the respective
gradées,

4, The departmental officers who have reniered,
in the respective grades, regular service
of not less than 5 years may be recommended
by the Board of Agsesgsment for promotion to
the next higher grade on the basis of the
asgessment of the record of service and
interf@iew, for evaluating their scientific
conttibution and achievements,®

3. Accoréing to the rules, Board of Assemsment

consists of Chairman or Mermber UPSC as Chairman and other
members ané Notef2 and 3 below the Composition of Board of
Assessment in Ceolumn-12, varioug schedules read as belows.

"Notep2 =« The proceedings of the Board will be
subject to approval by Union Puhlic

Service Commission, -

noteg3 « The date £from which the recommendations
of the Board will be effective shall
be declded in consultation with the
Union Public service Commission,® .

4; The contention of the applicants is that they

are entitled for promotion under relevant rules on

subject to assessment
completion of specified years of serviced ‘In this connection,-

they rely on Department of Persomnel, O.M. No.122034/6/89/
Esst(D) dated 24/4/89 which is at Exhibit-2(page-59),
Paras 2 and 3 of the Memorandum are relevant and are

reproduced belows-

%2, There are, however, certain situations in
which promotions are made in situ such as
appointment to a post in the non-functional
selection grade or on promotion to a higher
grade under flexible complementing scheme.
In these types of cases, the officers are
entitled for promotion under the relevant
rules on completion of gpecified years of
service,

e 3, It hasg been observed that in certain
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cases falling in the category referred to
in para 2 above, proposals for promotion

of the concerned officers have been sent to
the Bstablishment Officer for submission
to the ACC after the date on which the
promotion was due seeking approval for
promotion from a retrogpective date, Aall
Ministries/Depprtments are requested to
ensure that in cases whege promotions have
to take effect from a particular date, a
declsion on the recommendation of the DPC
is taken by the administrative Ministry/
Department at least two months before the
date from which the promotion is te be
giver effect and proposals for obtaining
“the, qpprGVal e the ACC are sent immediately
thereafter,"

5. Counsel for the applicant contends that the
implications of in situ are spelt out in para-2 of the
Office Memorantum and the precewtions to be: tgkan/ that
promotions are 8ffected well in: timé?sgaig;ao.n. which
envisages that & decision on the recommendation of the
?BPC is(éﬁﬁtn by the Department at least two montha before

the date from which the promoction is to be given effect.

é.A Counsel for applicantfsubmits that till 1988,
the respondents used to order promotions with retrosgpective
effect i.e. from the date of completion of 5 years of service
even if the recommendations of the Board of Agsessment
were avallable on a subseguent datee However, in their case
the respondents have fellowed 2 different policy and this
is discriminatory. Counsel for the applicantfalso refers
t0o & copy of CAG Circular Ne.NGE/22/1992 dated 7/5/92 en
the subject of clarification regarding in situ promotion
reported at S1J-1992(3) page-38., in para-4 of which it
is stateéd

*that if an employee fulfils the criteria

for in situ promotion and becomes eligible

fer such promotion with effect from 1/4/91,
e may be ve n_si ion

day since there is no change of duties
nvolv )

fReference to 1/4/91 is in a perticular
tontext and does not apply to the present
AL case but the principle is the same.y
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- Counsel for applicant also rellies on the

judgement of this Tribunal in 0a~257/93 in the case

of Rirmalya Ghosh v/s. Union of India decided by the

Tribunal on 27/7/95 where the question of identical

cadee in the same organisation was under consideration.

in that case, the _eg!ﬁnma;ancesfwaro slightly different,

-l

xxxxxxxxxxxxxxxxxx -the applicant was away abroad and had

entered into corresponderce regarding his in sita

promotion and the Tribunal dealt with the contention

of the respondents and its own conclusions in paras

5 and 6 of the judgement which are reproduced below:-

*S, The Counsel for the respondents argued
that the policy to give promotions with
retrospective date has been revised by the
Government in the year 198% and now all
promotions are being maée effective from
prospective édate, Since the applicant

vas assessed for promotion in the year
1991, vhich was after the change in the
pelicy of the Government, he has been given
promotion as per the policy from prospective
date, He has further argued that although
it has been mentioned in letter dated
9/11/89 that when considered prowmotion would
be effective with effect from 1/1/68
provided he is otherwise found fit by

the Board of aAssessment, however, after
change in the peolicy bhis case could not be
dealt with according to the previous
procedure, Coungel for the respondents

has als¢c argued that since nobody has been
promoted from retrospective date after 1989
and subsequently promotions have been given
effective from prospective date, as such
there is no denial of equal opportunity and
natural justice,

6e We are of the opinion that the case of

the applicant should be govermnd by the old
policy and the rules which were applicable
before 1989 specially in view of the

assurance given to him by the department

that as and when he is considered for promotion
it would be from backiate i,e. 1/1/88, The
applicant had taken care of the guestion of
promotion from backéate while seeking information
from the Ministry well in time and on the
assurance of the Minigtry that his promotion
would be considered from backdate i.e, 1/1/88
when his juniors were promoted, he felt

assured and completed his studies abrcad.”

Counsgel for respondents contends that as was

/%_ stated in the case of Nirmalva Ghosh case in para-S.his
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stand in rﬁ}ﬂff?&ﬁﬁﬁh‘? present case is similar., According to
the counsel, the process of formalating proposal for promotion
involves elaborate work within the office amil consultation with
different organisations, BDue to these various aiministrative
exigencies, the process of selection always takes some time as
the recommendations are to be sent to the UPSC for assessment
and their views, The policy regareing giving promotion f£rom
retrospective effect was in vogue till 1988 and has been stopped
by Government in the year 1989Q. in view of the Government
interpretation of notes 2 and 3 below the recruitment rule
(referred to above), As per the present policy of the Government,
therefore all promotions are being made from prospective
date, Not only the applicants but full batch of 17 officers
considered were given promotion from prospective date and this
policy is still continuing in all subsequent cases. Counsel
for the respondents also pointed out that the Department had
sent the proposals to UPSC in 1989 but the same were returned

back in 1991,

9. S0 far as the case of Nirmalya Ghosh is concerned,
counsel for the respondents argues that the facts were different,
The Tribunal gave the benefit in that case because of the
previous corrésponﬂence and the Tribunal did not interfere with

the policy of the Government,

10. We have considered the matter, It appears that the

Government changed the policy in 1989 and the change of policy

“appears to have been based on a particular reading of the

rules and in particular notes 2 and 3 below the recruitment rules
reproduced above, Note-2 envisages that the proceedings are
subject to approval of UPSC. This in our view does not have bearing
on the date of effect of the promotion., Note-3 states that the
date from which the recommendations of the Board will be effective
shall be decided in consultation with the UPSC. It is contended

that the UPSC is a constitutional body and the advice of the UPSC
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as to the date of promotion is binding on the Government,
But it is not disputed that the game rules were interpreted
differently till 1988, We therefore specifically sought
clarification as to whether there was any change of rules in 1989,
It was clarified that there was no change of yrules in 1989
inspite of what is stated in Nirmalya Ghosh but there was
change of policy and the change of policy was apparently
based on different interpretation of the rules, But the
policy ©x interpretation of rules cannot depart from a plain
reading of rules. We have cited at length rule-5 relating
to future mwaintenance of the cadre, Thege rules envisage
that the officers of the caére are subject to scheme of
flexible corplementing and in situ promotion, These rules
however make it ¢lear that the whole scheme is based on
fixity of over 2ll nurber of posts amd maintenance of inter-se
ratiof and so long as this ratio is maintained, it is not
clea;khow the department can differ from the implication of
the rule of "in situ promotion® by which the concerned officers
are promoted inspite of there being no change in duties and

responsibilities of the post subject to assessment,

i1, The Repartment of Personnel, ¢.M, dated 24/4/89,
quoted by us also implies that the concerned officers are
entitled for promotion on completion of specified years of
sexvice subject to assesgment and this is also the import of the
CAG circular dated 7/5/92 gquoted by usg. Assuming that the

UPSC has given the advige that promotions should be made from
the date of issue of orders and not from the date of completicn

of 5 years, this advide is required to be tested against the

)
touchstone of rules, UPSC)though a constitutional bodyjls not
above law and cannot x render advife which is against the import
of rules, In any casé!it is not the contention of the
respordents that the UPSC has given advife regarding promotion
beina effective from a particular date. The contention of

the respondents is only related to the change of policy and as

observed by us, the change of policy cannot bﬁﬁ-contrary to



- 9 -
the rules, As pointe€ out by the counsel for applicant,
change of policy has also not been publiciseé and the policy
followed up to 1988 has to be treated as the policy which
has received the sanctity of rules and which cannot be
violated without following the due procedure of public%ﬁ?éni
and cbjections, ~

12. We 40 agree with the counsel for respondents that
the case of Nirmalya Ghosh d&es not help the applicant
because in that case, the Tribunal proceeded on the basis

of respendents being bound by previous corrédspondente and
granteéd the relief to the applicant by invoking the doctrine
of estoppel, However, that case did not go into the contents
of the rule anéd the valldity of the policy and in the instant

case we have done s0 and we are inclineé to grant relief,

13. There is another consideration, The DRDepartment
may send the proposals to UPSC but the UPSC may teke 1 year
to process one set of proposals ané 18 months to process
another set of proposals. Does this mean that the promotions
will then be given on such édifferent dates related to
bureancnégic delays? This would be highly arbigrary ank
would be against the mandate of rules in flexible corplementing
and in situ promction which are designed specifically for

scientists,.

14, OA therefore succeeds, The Impugned orders

dated 18/9/91 are quashed and set aside to the extent of date
of effects Respondients are directed to grant promotion to
applicants after conpletion of 5 years of gervice subject to
assegsment irrespective of date of issue of order anéd give
all consequential benefits to applicants including arrears Of
salary, Payments of arrears being confinod/to Myear 7prior _

to £iling of the QOA. There will be no orders as to costs,

W ¢ folbet ™ Hreps—

—M7R, FOLHAT KAR) (B, s. HEGLE)
MEMBER (A) MEMBER (J)

abp,.



