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DATED:

CENTRAL ADMINISTRATIVE TRIBUNAL .
MUMBAI BENCH, MUMBAI. .

ORIGINAL APPLICATION NO,.9931/1993

CorRaM

' Hon’ble

Hon' ble

SiK

%/“"/’4 ‘{ﬂ//‘f , this the /"2 # Day of 0

Septumber , 2000

Shri B.N.Yadav . evee _Hpplicant.

{Applicant Shri G6.5.Walia,Advocate)

Versus

Union of India & Ors .+ - Respondents

(Respondents by Shri 5.C.Dhawan, Advocate)

Shri B.N.  Bahadur, Member (A)
Shri S.L.Jain, Member (J)

{1) 7To be referred to the Reporter or not? >%4

{2) Whether it needs to be circulated to NO
pther Benches of the Tribunal?

tB.NérfggbadﬁFT’*””
Member—tA) -

(3) Library. A(D
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH

ORIGINAL APPLICATION NO.99(/93

T R
DATED: This_ /Wd/&l\/. the uﬂ«@m OF ocToBE R 2008.

CORAM: HON BLE SHRI B.N.BAHA s MEMBER (A) “_ﬂ’_,éf__
HON BLE SHRI S.L.JAIN, MEMBER (J) -

1. Shri B.N. Yadav,
Sr. District Store Keeper,
Central Railway,
Kurla, Mumbai

C/c Shri G.S. Walia

Advaocate, High Court

14§ Maharashtra Bhavan,

Bora Masjid Street,

Fort,

Bombay 400 B01. - seeen Applicant

(Applicant by Shri G6.S. Walia, Advocate) .
Versus

ﬂ i. The Union of India
through General Manager,
Central Railway
Mumbai V.7,
Mumbai 400 291.

2. Dy. Chief Engineer,
(Construction)
Central Railway, Dadar
Mumbai 408 028. evon Respondents

{Respondents by Shri S.C. Dhawan, Advotate)

ODRDER , .
3 .

fPer: B.N.Babadur, Member (A)]

This is an Application made by Shri B. N, Yadav seeking
the relief that it be held and declared that Applicant is
entitled to 75% of the salary as wsubsistence allowance w.e.f

F012.1992 with  arrears and intesrest,., Thus his grievance is that
L]

the normal subsistence allowance paid to him should Rbe enhanced

as per Rules. The point really for determination hy the Tribunal
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in this Application is as to whether the Applicant is entitled
to such an enhancement in terms of the Rules in the facts and
#ircumﬁtancea obtaining in his case.

2. The facts of the case are in a very short compass in that the
Applicant was placed under suspension vide Order dated-znd
Novemher, 1992 with effect from the same date (Ex.A). The
Applicant had filed an 0.A. (No.6B4/93) which was disposed of
with & direction to complete the Enquiry within six months (page
). The Applicant avers that he was iséued with & Charge Sheet
on 16.11.1992 but neo Ingquiry was conducted and he has not  been
paid the higher subsistence allowance due as per Rule 1342 of
{I.R.E.E),

S The Respondents have filed a Written Reply., resisting the

ﬁ claim of the Appli:anyjand taking the stand that the Applicant
was not co-operating and hence the progress of the Inguiry was
impeded. They have given certain dates in para 6 of the reply
which will b discussed ahead. It is stated that the
representation of the Appligant was considered and disposed of on
28.59.199%, and the regguest AFfor ernhancement of subsistence
allowance thus came to be rejected.

A 4. A Rejoinder has been filed by the Appi:‘[}-j"e-.nt dated ist
Qetober, 1992 (Page 27} where the chronology of progress of
Inquiry has been given, and the point made égainst #ach to show
how the applicant was not responsible for not attending on  some
dates. It would be relevant +to mention that a PMiscellaneous
Petition No.38/94 was filed (page Z0) and this M.P. was allmwé@'l
by the Tribunal vide Roznama Qrder 21.2.1994, Respondents wer;w
diremted to answer interrogatories which they have done vide

their affidavits dated 2lst March, 1994 (Fage 32).

ll.:‘i":/.-’~
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5. Besides going through the aﬁmvé important papers, we have
heard Learned Counsel on both sides. The Counsel for the
Applicant took us over all the facth as reproduced above and
stated that it would be amply clear from a reading of the M.P.
and reply)and other papers that the Applicant was not responsible
for delayu%r_;iigg;f;nquiry proceedings. He referred to the
Rules, as described by him in para 4.4, }m press hig claim and
cited the case decided by this Bench of the Tribunal in
O0.8:MN0.198/99. He also cited the case decided by the Cuttack
Renct of the Tribunal in 0.A. ND,&E6/94.“ Copies ot both these
Orders were provided,

&. The learned Counsel for the Respmndents}ﬁhri SaE,Dhawan)first
took the point of res judicata, aﬁd said that the issue could not
be reagitated in the present 0.4,, since the matter has been
decided in  3.A. &£84/93 by this Tribunal on 2.8:1993 (Copy of
Order at page 9).

7. The learned Counsel also referred to Para 9 of the Written
Statement of Respondents, to state that repfesentatinns made by
the dApplicant for increase in subsistence allowance have been
dacided {from time to time. Thege orders are not challenged.
{This was resisted by the Counsel for other side tp the effect
that no communication was made!} It was argued that Applicant h?ve
given up his rights in view of his Application dated 25.1.13@1

{page 1@). No automatic enhancement was claimable as per rules.

Learned Counsel cited the case decided in the matter of

T.P.Kumaran and sought support of the ratio that Applicant was

barred by the order 2 Rule II of CPC.
7A. - Rearquing briefly on the point regarding res judicata,
learned Counsel for Applicant resisted the argument that his case
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was hit by principles of res Jjudicata, and contﬁhded that cause
of action arose froé day to dag}and cited the case of P.L.Ehah
(1787 3CC L&S 223).
a, et us first settle the point regarding res judicata. We
have seen the judgement in 0.A. 6@4!93)filed rot long after Vthe
E?BPEnﬁiDn, “and disposed of by this Bench of the Tribunal as per
the following short order:

"It appears that after 25.1.1723 there wmas no

progress with the inguiry, FThe applicant iz

uricder suspensian. All that we need direct at

this stage is that as Tar as possible the Inguirvy

be completed wmithin zix months from the date of

communication of this order to the resﬁwndents.

The application iz dizposed of.”

A reading of this order clearly shows that the matter has not
been gone into on merits/and directions given only for early
campletion of the Enguiry. {(Qhviously, if the enquiry had been
completed in time, the matter regarding the period of suspension
could have been decided theremafter, thus obviating the need for
the litigation before us.) It is clear,nevertheless that the case
of the Applicant is not hit by the principles of res judicata.
Iin any case the sxamination of the need for enhéncement of
subsistence allowance or otherwise has to be made from time to
time as per Rules)and hence cannot be hit by res Jjudicatae merely

because of disposal of aforesaid 0.48. in 1993,

. Mow, the Rule 1342 (F.R.593) of I1.R.E.C. read ' as
¢
follows: ;*
] uﬁ/"‘
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1342, (F.R. 53) Pay during Suspension:- (1} A

railwmay Servant under suspension or deened to
have been placed under =zuspension by an order of
the competent authority zhall be ewntitled to the
following paymernts, nanmely -

{al) A subsistence allowance at an amount egual to

the leave salary which the Railway servant would

have drawn it he had been on Ieave on half .
arerage pay or or healt pay and In addition :
dearness allowance, If admissible, on the basis

of zuch Ieave zalary.

Provided that where the period of suspension

. exceeds I months, the authority which made or Iis o
deemed to hat made the order of suspenzion shall '
be competent to vary the amount of zubsiztence
allomance Tor any period zubsequent to the period
ef the first I months ay Follows:

(i} The amount of subsistence allowance mavy bhe
Increaszed by a suitable amount, not exceeding 5&
per cent of the subzistence allowance admissible
Juring the period of the firzt three months, IT,
in the opinion of the zaid authority, the periocd
of szuspenzion has been prolonged for reazonz, to
be recorded Iin writing, not directly attributable
to the railway zervant; ‘

t1i) the amount of subsistence allowance may be
reduced by a suitable amount not exceeding 5@ per
cent oFf the subszisgztence allowance admissible
during the period of the first three months, If,
In the opinion of the said authority, the period
of suspension has been prolonged due to reasons,
te be recorded in writing, directly attributable
to the rajlmay zervant; .
(iii) the rate of dearness allowance wmill be
"based on the Increased. or, as the carse may be,
decreased amount ot subsistence allowance
admiszible under sub-clauses (i} and (il) above.* 3
It is clear that subsistence allowance can be increased to the
levels indicated , after expiry of three mmnthﬁJi§ the period of
suspension is not prolonged dus to causes attributable tothe
Govit., servant. The central and core point to be examined is
whether any default or tendency to default existed on the part of
the Applicant in the present case as described by the Respondent.

We have, in this regard, to concentrate ouwr attention to  the

t+acts pointed out by both sides and specially on para 3 of

L
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Reioinder {(page 28) and the points brought aut in the affidavit
of Respondents dated 21.3.1994 (page 22). It is clear Ffrom the
latter statement of Respondents that no intimation of the next
date was given on a day to day basis in respect of the relevant
date/s cited where the Applicant is alleged to have not appeared
for Inoguiry. The intimation of next date was given by latterﬁ)
subseguently. It is regrettable that only dates of despatch and
receipt iw;he Office of the Dy, Chief Engineer etc. are
mentioned. It is not clearly established for inﬁtancg)if.the
letter relating to the Enguiry date fixed on 16.4.1993 was
received by the Applicant« It was clearly received in the Office
of Dy. Chief Engineer 5 dave aafter 16.4.1997. 1t is also
admitted‘by Respondents that no intimatibn abput the Enguiry date
fived on 24.6.1997 was sent to the Applicant. A reading of the
aforesaid Affidavit of Respondents certainly makes it clear that
the manner of intimation of dates was such that it would not be
justifiable to come to & conclusion that there was wilful default
on the part of the Applicant in not aQFEé}2a<Z£ éttend the e
Inquiry proceedings. The contention 6% ﬁﬁﬁT§E§E€j?Tg;k ﬁo{
knowledge of some of the dates is plausible. Thus, it cannnt;be
held that the cauwse to the delay of Ingquiry was attributable o
him.

1. We have carefully seen the judgement of this Bench in
Q.4. 198/99 citedv on bghalf af the Applicant and are in
agreement with the reasoning cited. There is no other reason why
enhancemeﬁt of the subsistence allowance can be stopped as per
Rulaﬁ)apart from deI&y attributable tn Applicant, and hence there

is merit in the case of the Applicant. He thus deserves to be

provided with the relief spught.

—
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1. The 0.8, is, therefore. allowed with the Orders that the

Respondents shall pay the subsistence allowance +to the Applicant
at the rate of 754 of the saiary and allowances permissible
tminus the subsistence allowance and allowances already paid).
This increase shall be made from a date three months after the
date of suspension i.e. Wwee.f. F.12.1992. No interest will bé
pavabhle for these arrears. The snhanced amount will be paid till
the date of revocation of suspension/date of decision of Enguiry
as entitied uwnder Rules. The payment as ordered above shall he
made within a period of three months from the date of receipt a

copy of this order. There will be no orders as to costs.

> gLt v

Ha (5.L.Jain) tR.N.Bahadur)
) Member (.J) Member (M)
si¥




