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By Advocate Shri V.G.Rege

QROER

(Per: Shri D.5.8ayeja, Member (A)

This application has been filed jointly
by 5 applicants who are working as Senior Clerk
in the Stores Department of Central Railuay. fﬁe
applicants were directly recruitted and appointed
as Senior Clerk on 29,.,6.,1989. The applicants
submit that Raéﬁondents No, 4 to B were promoted
as Senior Clerkﬁ;in the scale of Rs,1200-2040 from
the post of 3unior Clerk on adhoc basis and provisional
basis under Office Order dated 31.5.1989, Subsequently,
they were subjected to suitahility test and the
result of the suitability test was declared as per
order dated 31,5.1990. In the seniority list issued
on 30.11.1992, the respondants No, 4 te 8 have been
shoun senior to the applicants by giving the benefit
of adhoc and provisional promotion‘5ervicgft?iﬁhégigy
from 31.5.1989, The applicants contend that since
they have been appointed on 29,.,6.1989, i.e. earlier
to regularisation-pf:'promotion of Respondents No.
4 to 8, they are senior to Respondents No., 4 to 8,
Applicants are aggrieved by thisaction of the official
respondents and have filed this BA, on 159,1.1993
seeking the follouwing reliefs :- (a) to set aside the
seniority list dated 30.11.1992. (b) to hold and declare

that the period of adhoc@fﬁd provisional promotien prior
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to passing the suitability test gannot be counted
for seniority as Senior Clerk in respect of

Respondents No, 4 to 8.

2. The Respondents No, 4 to 8 have beeﬁ
made as party respondents on é reprasentativs
basis and the applicants have made a prayer that
they are aggrisved by ths seniority allowed to
all the employees mentioned in the O0ffice Order

No. 45/89 dated 31.5.1989,

3. The main contention of the applicants

is that seniority of the applicants vis-a-vis
Respondents No, 4 to 8 has to be fixed in accordance
with the provisions of Para 302 of Indian Railuay
Establishment Manual. The respondents have violated
the provisions onﬁgka 302 by counting the period

of adhoc serviece prior to reqular pigmggioa;éfter
passing the suitability test and thersfore the
action of the respondents is impreper, arbitrary

and unconstitutional.

of ficial
4, The /frespondents have filed a written

statement Uépqgihbi the application, The respondents
have submitted that during the ;;ar 1980=81 a notifi-
cation was issued for recruitment to the post of Junior
Clerks, The sslection against this notification could
not be finaslised as some irregularities and mal-practices

were
[ noted and therefore investigation had to be carried out by

{
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the vigilance organisation. Though some of the
candidates from the panel joined in 1983, but

the Respondents No., 4 to 8 who also belong to

game selection could be appointed only in May,1987,

A dispute arose with regard to seniority betueen thoss
appointed in 1987 andlthase who were promoted department-
ally before 1987 or were appointed against the subseqguent
notifications. The matter was agitated before this
Bench of the Tribunal and the same was decided on
27.10.1988, Thereafter, the norms faor seniority

were laid down and RéSpondents No, 4 to 8 and others
were allowed seniority with reference to the pansel
prepared as per notification of the year 1980-81,

In view of the dispute with regard to ssniority,

the §93pondents No, 4 to 8 could not take suitability
test passing of which is a condition precedent to
promotion to the post of Senior Clerk on regular

basis. The respondents No, 4 to 8 and others were
therefore promoted on adhoc basis from 31.5.1989
pending conducting of éhe suitability test., Suitability
test was conducted in May,1990 and the Respondents Na,
4 to 8 and others gualified in the suitability test,
Since the respondents No, 4 to B could not take
suitability test on account of seniority dispute

and there was no fault on their part, Administration
considering the spegial facts and circumstances of
their case have allowed them seniofity as Jenior

Clerk from 31,5.,1983, i.e, from the date from which
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theyqqgg continuously holding the post of

Senior fLlerk without any break till their
regularisation, The respondents have submitted
that thoughof‘ghgaf:ontention advanced by the applicants
in Para 442/based on the provisions in Para 302 of
Indian Railuay Establishment Manual, may be tenable
in the normal circumstances but in view of the
special facts of the case of Respondents No, 4 to B
and others, the stand of the applicants does not
hold good, It is the viey of th;BEESpondents that
provisions of Para 302 cannot belapplicable in
fixing the seniority of Respondents No. 4 to 8 and
others, The respondents therefore plead that the
seniority allowed to the Rgspondents No. 4 to 8

and others based on tha result of the auitability
test declared nggﬁ;g;fgo from 31.,5.1989 when

they vere promoted on adhoc basis is legal, valid
and just and fair., In view of these averments, the

respontdents contend that the applicants have no case

and the OA, deserves to be dismissed,

Se The applicants have not filed any rejoinder

reply for the uritten statement of the respondents,

6. Heard the aréuments of Shri G.3.Walia, learned
counsel for the applicants and Shri V.G.Rege, learned
counsel for the respondents. Priyats respondents have
neither filed any uyritten statement nor were represenged
through a counsel. é[ =
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Te ~ During the hearing, the learned counsel
for the applicants relied upon the following
judgements in support of the grounds taken by

the applicants in the OA, &

(1) Masood Akhtar Khan & Ors., vs, State of ‘
Madhya Pradesh & Ors,, 1990 SCC (L&S) sap,

(2) Kashau Chandra Joshi vs., Union of India,

1991 Supreme Court 284,

(3) TeNeSaxena & Ors, vs. State of U.P. & Ors,,
1992 SCC (L&S) 82

(4) SfK-Jha vs, Prem Prakash Aggarwal & Ors,,
1994 SCC (L&S) 574,

(s5) Anuradha Mukerjee & Ors, vs, Union of India,

1996 SCC (L&S) 1187,

(6) Kuttiyappan vs, Union of India & Ors.,
1997 SCC (L&8) a3,

(7) Davinder Bathia & Ors, vs, Union of India & Ors,,

1998 (2) SC SLJ 132,

8. The basic facts involved in the issue

under challenge are not indispute. The applicants
have been appointed as Senior Clerkijthrough direct
recruitmant‘on 29 ,.6,1989, The respondents No., 4 to 8
who.have been impleaded on a representative basis
along with others were initially promoted on adhoc
basis as Senior Clarhj as per order dated 31.5.1989
(Ex.'A'). They wers subsequently subjected to suita-

bility test in 1990 and the result of the suitability
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test was notified as per order dated 31.5.1990.
The respondents No, 4 to 8 along with others have
been placed senior over the aﬁplicants'by treating
their date of promotion from 31.5,1939’2'c'9c;13nt1ng
their period of adhoc service., The applicants'
claim is that seniority of promotees and direct
recruits is to be governed by provisions of
Para 302 of Indian Railway Establishment Manual
(IREM) and since the applicants have been regularised
only from 31.5,1990, they cannot be given seniority
from the earlier date counting period of adhoc service,
The respondénts, on the other hand,uﬁyﬁcontesting
this contention of the applicants have stated thaf
the Respondents No, 4 to 8 along with others could
not undertake the suitability test earlier on account
of some seniority dispute and since this was not
on account of fault of the.priﬁate_2??P%ﬂgegzimotion
of the Respondents No. 4 to 8 along with others has, ")
been treated as reqgular from the date of adhoc promat ion
i.es 31,5,1989 after they hay. qualified in the
suitability test. Keeping thigi‘riual stand’! of the
parties, the short qﬁestion which requires t; be gone
into is whether the action of the respondents in
giving seniority from the dats of adhoc promdzion to
Respondents No, 4 to 8 and others iéracgﬁrding to the
statutory rules and is legally sustainable,

@
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9, The respondents have explained that

the respondents No, 4 to 8 and others yere

recruited as Junior Clerks against the notification
of 1980~81 but the operation of panel was delayed

on account of the investigation being carried out

by the vigilance branch on account oﬂzigi-practices
and irreqularities, The respondents state that the
Respondents No, 4 to 8 could be offerred appointment
only in 1987 after the investigations were completed.
This has resulted in serious ssniority dispute‘gmbng
the Junior Clerks and the matter was agitated befors
the Tribunal. The respondents submit that the issue
with regard to senijority Qas dgcidad as per the order
dated 27.10.1988 of this Bench., The respondents have
.further contended that subsequent to this order, the
seniority of Respondents No, 4 to 8 and others could
be fixed as Junior Clerk . As per the respondents,
since the seniorityigsue was pending, the respondents
No. 4 to 8 usre not able to undertake suitability
test for promotion to senior Clerk and therefore
they were promoted on adhoc basis on 31.,5,1989,
Thersafter, thsy were subjected to suitability test
in which they qualified and the result was declared
on 31.5.1990. The main stand of the respondents with
this background is that the respondents No., 4 to 8
and others were prevented from taking~:'suitability
test on account of seniority dispute and they wers

os 3/~
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not at fault and therefore they were entitled

for seniority as Senior Clerk . from the date

of their adhoc promotion which is folloued by

their qualifying in the suitability test for

regular promotion. On considering the facts

and circumstances of the case and the provisions

of the rules stated by the applicants, it is our
considered view that the actiaon of the resspondents
cannot be legally sustainabla, The reapondents

have not cited any rules un&er|uhich the pousr

has been exercisad for gi:&ﬂﬁaim%rz?niority to

the Respondents No. 4 to 8/counting the adhoc

period of service. The seniority of the promotees

and the direct recruits is to be governed by extant
ruless, The respondents have not denisd that the
relative-seniority of promotess and direct recruits

is covered by provision of Para 302 of IREM, Once,

the statutory rules have been laid down for seniority,
the respondents cannot take a decision contrary to

the same by relaxing the same in the absence of any
power to the competent authority to relax the statutory
rules. Ue are also not impressed by the argument;;
of the respondents that the facts and circumstancss
prevailing in the case of Respondents No, 4 to 8 and
others were such that they‘uere prevented from taking

suitability test and therefors they were entitled for

the benefit of seniority from the date of adhoc promotion.,

*® 10/""
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The delay in selection is inhersnt:inithe )
system and many times the selectionsgeg;}uphald
eithar due to seniority disputesor cother causes.
This does not mean that in such a situation the
statutory seniority rules ara to be relaxed and
seniority is to bs dacided_bageq on the merits
pf,the_indiuidual case, In this connection, we
refer to the judgsment in the case of Kuttiyappan
vs. Union of JIndia & Ors, (supra) cited by the
applicants to counter the contention of the
respondents with regard to delay in the selection
process in respect of Respondents No., 4 to B..and others,
In this judgement, the process of selection for
prumotion_?o; both to direct recruits as well as
departmentaljpromotion was Qtarted. Houwever, the

selaction @5 the direct riiﬁi}ts got finalised

garlier and the candidates/posted on the working

post after completion of training earlier to those
departmental

who were selectsd for/promotion, The promotees had

agitated the matter before the Tribunal claiming

seniority over the direct recruits on the plea that

their selection process had started earlier and’

therefore the provisions of Para 306 of IREM will

apply in their case., This plea was rejected by

the Tribunal and the matter thereafter uwas challenged

before the Hon'ble Supreme Court. The Hon'ble Supreme

Court held that the Tribunal had rightly rejectad the

claim of seniority made by the promotees over the

direct recruits. The Hon'ble Supreme Court has also

¢
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held that the provisions of Para 306 are
inapplicable in dstermining the inter.se
seniority bstueen the promotess and direct
recruits., In the present case, the sams
situation is prevailing. The promotess have
been given seniority by the respondents over
the direet recruits who were appointed in 1989
on the plea that théir selection process was |
delayad, Keeping in view what is held by the
Hon'ble Supreme Court in above and the fact
that there are no statutory rules citéd by the
respondents, according to which, the respondents
have exercised pouar%fgranting seniority to the
promotees from the date of adhoc promotion, ue
are constrained to conclude that the action of

the respondents is not legally sustainabls,

13

104 We have held above that the respondents

have not cited any rules under which the Respondents

No. 4 to 8 and others have been allowed aeniority

from the date of adhoc promotion. As brought out

by the applicants by citing ssveral judgements of

the Hon'ble Supreme Court, it iszzusattled'laﬁ that
seniority is to be reckoned from the date of regular
appointment after following the due process of salection
and the adhoc service prior to regular promotion made

as a stop gap arrangement cannot be counted for the

purpose of granting seniority. This view has been

@ ve 12/=



held in the judgsments cited by the applicants,

namely, Masood Akhtar Khan & Ors. vs, State of

Madhya Pradesh & Ors,, T«N.Saxena & Ors, vs., State

of U.Pe & Ors,, S5.K.3ha vs. Prem Prakash Aggarual

& Ors, and Davinder Bathia & Ors. vs. Unian of Indisa

& Ors, Further, in the judgement of Anuradha Muker jee
& Ors, vs. Union of India, the Hon'ble Supreme Court
while considering the promation to the post of Senior
Clerk in the case of Railways from different sources
has held that adhoc appointees dehors rules and
subsequently selected and appointed according to

rules cannot be allowed seniority from the back

date and the seniority has to take effect from the

due date of sslection and they would have to be

junior to the direct racfuits who have been appointed
earlier to the completion of sglaction process., Keeping
in view the law laid doun by the Hon'ble 5upr§me Court,

we are unable to uphold the action of the respondents.

1 The learned counsel for the official
respondents, houwever, sought to justify their action

in giving seniority to R:spundents No., 4 to 8 and

others from the daté of adhoc promotion relying upon

the judgement of the Hon'ble Supreme Court in the case

of Direct Recruits Class Il Enginesring Officers
Association vs. State of Maharashtra, 1990 SCC (L&S) 339,
The counsel for the official respondents advocated that

the csse of the applicants is covered by the ccn@}usion

.e 13/"



(B) in Para 47 of this judgement since the

private respondents have been continuing on

adhoc promotion without any break and the

same was confirmed on regular basis after

passing the suitability test as per the

selection procedure laid down., He further

stated that adhoc promotion was like a regular
promotion and therefore private respondents usre
entitled for seniority as granted. On carsful
consideration of the judgement, we are not persuaded
to endorse the contention of the respondents, Firstly,
it is noted that the adhoc promotibn‘uas done in
May,1989 and regular selection has been done in

May, 1990, i.e:;after a period of about one ysar

and therefors promotion was not continuing for a
long periocd. Further, conclusion (B) will apply
only if the case of the respondents No, 4 to 8 and
others is not covered by conclusion (A) in the same
para 47. The conclusion (B) covers a different kind
of situatiom wherein the appointments are otherwise

regular except for certain defects/procedural defeciencies

ae per the extant rules,  That is not the situation

R

in the present case. Promotion from 31651989 was done
on adhoc basis as a stap gap arrangement ag?clear from
the order as the promotion to the post of Senior Clerk
could be only done after the employee had passed the
suitability test. Therefore the adhoc promotion was

dehors rules, from the result of the suitability test,

es 14/~



it is noted that a number of seniors have

failed in the suitability test, In the case
covered under conclusion (B), normally the
promotions would not get up set and may be

there was some procedural defeciency which

cotld be rectified subsequently., In this
connection, we Zefer to the latest judgemenf

of the Hon'ble Supreme Court im the case of
Dr,ﬁpuradha Badi & Ors, vs, Municipal Corpora-

tion of Delhi & Urs;, AIR\1998 SC 2093 wherein

the scope of canclusion (A) and (B) in Para 47

of the judgement in the case of Direct Recruits

has been gone into. Keeping in view the analysis
made by the Hon'ble Sup:ema Court with regard to
conclusions (A) and ﬂB) in this judgement, we are

of the view that case of the respondents Na, 4 to 8
and others falls under conclusion (A) and therefors
they are not entitled for senicrity from the dsate

of adhoc promotion.

12, The counsel for the respondents during

the hearing also brought to our notice the judgement
dated 31.7.1997 of this Bench in OA.N0.549/91 and
other connectsd OAs, and stated that this issue has
already been gone into. After going through this
order, we find that the issue invelved in this OA,
is entirely different and it relates to seniority

in the cadre of Junior Clerks and not in respect of
the senior clerks Therefore, we do not find that

an
what is decided in this ordzg has mg relevance to

\ 'K} 15/—
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the issue challenged through the present CR,

13, In the result of the above, we find

merit in the OA, and the same is ailnued. The
impugned seniority list dateﬁ 30.11.1992 is
accordingly set aside. The Applicants No, 1 to 5
shall be alloued seniority based on their date of
appointment as a direct recruit over the Raspandents
No, 4 to 8 and others who have been given seniority
above the applicants as per seniority list dated
30.11.1992, anseqﬁent;al benafits if any that maq

arise with revision of seniority of the applicants

shall be also allowed. No arder as to casts.

J&avk “ ﬁlLT\r Vgii;

(D.5.BAWE _ (R.G.VAIDYANATHA )
MEMBER (A) VICE CHAIRMAN
mrj.



