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BEFORE THE CENTRAL ADNINISTRATIUE TRIBUNRL
MUMBAI BENCH, MUMBAI

BA.ND. 957/93 & OA.NO.9339/93

Pronanusd _ this the ISHday of JANUAKY 1999

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri D.S.Baveja, Member (A)

Vijay Kisan Gujar,

Ramrajya Chaul,

Shastri Nagar,

Pakharan Rgad No.1,.

Thane,

D.N.patil’

C/0.S.R.Patil,
Kajuwadi, Chandrakiran Store,
Highuway, Near Luhiswads,
Thana,

By Advocate Shri S.S.Karkera «ses Applicants

V/S,.

1. Assistant Enginssr,
Microwave Maintenance,
Kopari Colony, Thane,

2, UDivisional Engineer,
Telecommunication Maintenance,
Microwave Building, 1st fleor,
Kopri Colony, Thane,

3, Chisef General Manager,
Maintenanca, Westarn,
Telecommunication Region,
Veer Saverkar Marg,
Prabhadevi, Bombay,

4, Birector General,
Ospartment of Telecem,

Sanchar Bhavan,
Ashoka Road, New Delhi,

By Advocate Shri V.D.Vadhavkar
for Shri M.I.Sethna «++ Respondents

ORDER

(Per: Shri D.S5.Baweja, Member (R)

Theese tuwo OAs, have been heard togsther
and are heing disposed of by a common order as the
facts are similar in both the OAs, and same question
of law is involved. é?
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2. , The case cited by the applicants in

both the OAs, is based on the identical avsrments

and the reliefs prayed for are also same except

that in,EAENGo_957/93_th:Aappliqant was engaged

as a General Mazdoor in April,1992 while in the

case of DBA.N0.939/93, the applicant was engaged

in January,1992, The applicants submit that they

weTe engaged as a Genaral Mazdoor under Assistant
Engineer, Microwave Maintenance, Keopari Colony,
Thane(East} on o:él orders, Their nature of

duty was of equipment cleaning and taking battery
reading and all other ancillary work which a Genaral
Mazdoor is required to do in the general despartment.
The applicants were initially working on six days
basis with a weekly paid off rest, However, from
April,1993 their roster was changed to that of 5 days
a wesk with no weekly paid rest, The applicants
submit that someswhere in August, 1993 the respondents
orally told them not to report for work and physically
preventad them for attending the duty. The applicants
made a representation dated 25.,8,1993 against the same,
Immediately, thereafter, the presént 0AS. hays been filed
on 1.9,1993 claiming the following reliefs := (a) to
direct the respondents to reinstate the applicants
vith continuity of service and full backwages. (b) to
direct respondents to give the applicants the status
of a permanent employee with effective from the date
of engagement and grant them all the consaquential
benefits. (c) to direct the respondants to restore

the wsakly paid rest,
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3. . Through an amendmant application filed
subssquently, the applicants have brought on record
the additional averments and also to challengs the
termination order. The applicants have brought out
that through letter dated 8,10,1993 the services

of the applicants have heen terminated and this
order has been challenged and copy of the same has
been brought on record:with a prayer to quash the

same,

4, _The applicants have submitted that a
scheme was introduced as per letter dated 7.11.1989
fqr grant of temporary status to the casual labourers
in the Telecom Department, This scheme was framed
in pursuance of the directions of Hon'ble Supreme
Court in the case of Daily Rates Casual Labourers
under Post & Telegraph Department, As per this
scheme, the casual labourers engaged upto 30,3,1985
were entitled for regularisation in Group 'O,
Subsequently, as per letter dated 17.12.1993 the
scheme was modified and was made applicable to
casual labourers who were engaged for the psriod
between 31.3.1985 to 22,6.1988. The applicants
contend that they were engaged on full time basis
on 2.1.,1988 and thersfore covered by the scheme

and entitled to be reqularised. The applicants
have further stated that they had put in 240 days

of working in twe years from the date of the Circuler
dated17,12,1993 and therefore the respondents sheuld
have reqgularised their services and elso granted
temporary status and other benefits thereafter, The
applicants contend that non grant of the benefit of
temporary status and regularisation of the applicants
is i1llegal and violative of Articles of 14 & 16 of the
Constitution of India, (g}
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Se The respondents have filed the uritten
reply opposing the application, The respondents
while admitting the facts with regard to the
sngagement and termination of services of the
applicants in both the OAs, have stated that the
services of the applicants had to be terminated

as regular Mazdoors were available for the posting
against the vacancies against which tﬁ. applicants
were engagecd as these regular Mezdoors had baceme
surplus. The raspandents, thereforse, contand that
they have not acted in malafide manner and terminatiaen
of sarvices after complying with all the previsions
for retranchment is lagal. As rsgards the grant of
temporary status, the raospondents submit that the
applicants uvere not mesting ﬁith the sligibility
criteria as laid doun as per Department of Telacommuni-
cationSletter dated 17,12.1993. Similarly, the
Cireular dated 7.11.1989 dons not apply to the case
of the applicants as they werse not sngaged before
30.3.1985, This acha&ma u.%sz.f'urther modifisd as per
letters dated 30.8,1993 and the applicants ars nat
coverad by the modif ied schame alsg as this scheme
applies to those whe usra engaged betueen 31,3,1985
to 22,6,1988, The 1:33$ndants contend that keeping
thess facts in view,/the applications de not have

any merit and deserve to be diamissed,

6o The applicants have not filed any rejeinder

reply to the uritten statement of the roespondants,

7. We have heard Shri S.5.Karkera, learned
counsel for the applicant and Shri M.I.5ethna along
with Shri V.D.Vadhavkar, learned counsel for the
respondents, The material brought on record has been

carefully considered,
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8. In the present OA, tuo distinct issuses

need to be gone inte. The first 'is with regard
to termination of services and 57cond is with
regard to grant of temporary status, Taking the
first issue, it is noted that the services of the
spplicants in both the OAs, had ?ean terminated as
per erder datad 11,10.,1993, As indicated earlijer,
the termination of services had been done after beth
the OAs, had besn filsd on 1,9.1993, From the order
of termination, brought on recorg as'Ex,1' to the
written statament, it is noted that the services
had been terminated aftar giving one month's notice
period and pay eof ane month in flau of notice peried.
The respondents have submitted that the applicants
wele engaged against the reqular vacancies as casual
labour as a stop-gap arrangemené. It is further stated
by the respondents that tuwo ragylar Mazdoors had become
surplus due to closures of one sub~division and thersfore
the surplus regular Mazdoors ueéa tranaferrad and postad
against the vacanciss against which the applicants were
sngaged as casual labour. The applicants whils contesting
this claim of the respondents h%ought out that the tue
regular Mazdoors who are said Fo have been postad in
place of the applicants were working as Chowkidar while
qeneral

the applicants were working as/Mazdoor dealing with
the work of squipmant clisaning and taking battary

'|/a regular general
reading ete¢., that is the work done bylMazdoor., The
applicants contended that transfer of Chowkidars te
fill up their vacancles was with malafide intentien
to tearminate their services, {ha respondents, on the

hand d tt th
other han ,vgé;a?- hat the applicents werse engagsd

against the/posts of Choukidar and thersforae the
|

!
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vacancies against which they were engaged had

been filled up by proper staff and ne illegality

had been cemmitted in terminating the services

of the applicants, Ffrom the mate#ial breught en
record, we are not impressed by tqo contention of

the applicants, The applicants have not brought

out whether the vacancies against which the applicants
were engaged uere that of the General Mazdoor and

not of the Chowkidar, Further, it‘is for the
respondents te decide as te hou tg| fill up the
vacanciss, If the vacancies are filled up by a
regular staff and not by raplacing'nne casual
labourer by another casual 1abauref, then the
applicants cannet have any grisvance in the evant

of being dis=sngaged due to Filliné up of the
vacancies against which they uere 1ngaged as casuval
labour as stop gap arrangement, It is further noted
that services have been terminated |after follouwing
the due process as provided in the Industrial Dispute
Act by giving one month's notice and one month's pay.
In the background of these facts, we do not find that
any illsgality has been committed b& the respondents
in terminating the services of the Lpplicants in both

the OAs, and therefore the claim of‘

reinstatement by setting aside the termination order

the applicants fer

doss not merit any consideration. |

9, The second issue concernfgrant of temporary
status and reqgularisation, The applicants have based
their claim referring to the schemeLof grant of temporery
status and regqularisation laid dounias per order dated
7.11.1989 and subsequently modi?iod:as per orders dated
19.,8.1993 and 17.12,1993, Copies of| these letters

have been brought on record by the applicants, \s havs

g e



A

[
-3
.

carefully gone threugh these orders. In the

order dated 7.11.1989 which is thP first letter

laying down the scheme for grant of temporary

status and regularisation in Telecemmunicat ion
Department, it is noted that the scheme was made

| apblicable only to those casual lpbourera who were
engaged upto 30.3.1985 and not thersafter as there

was a ban on sesngagement of casual‘labour after this
date. It appsars that even after putting the ban on
enqgagement of casual labour, the field units continved
to engage casual lahour and therefére ths Department
of Telecommunication as per 1attat dated 19,8,1993
called for details of the casual labourers who had
been engaged between 31,3,1985 toj22.6.1988 for
Project/Railuay Electrification uérks. Thereafter,
as per letter dated 17.12,1993 th‘ scheme of grant
of temporary status and ragularisttlon had bsen
extended further to the casual labourers who ware
angaged between 31,3,1985 and 22,6,1988, Referring
to these letters, the respondants have contanded
that the applicants are not coverld by the achems

as laid down by the thres lattarsirafarrad to abova
and which have been relied upon by the applicants

in support of their claim as the Ipplicanta had been

engaged in both the OAs, in 1992 only, On the other

hand, the learned counsel for the applicants though

not avared in the OAg ,?sttrongly a:lgusd during the

oral submissions that the cut-off date for grant of
temporary status and regularisation as stipulated in

the various letters of the Department of Telecommunications
is not sacrosanct as the scheme aQ laid doun by the

letter dated 7.11.1989 doss not 17y daun any cut-aff

date and therefors the applicants [in both the OAs, are

X B/"
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entitled to be considered for the benefit of the
scheme evan though having been sngaged in 1992,
For these submissions, the legrned counsel for
the applicants relied upon the orders of the
Tribunal; namely, (a) Manas Kumar [Mity & Ors,
vs., Union of India & Ors,, (1997) 36 ATC 450,

() Shri Surash Keshavras Garad vs, Union of India
& Ors,, 1995(1) AT] 40, (c) S.K.Karande vs. Assistant
Enginesr, Microwave Maintenancs, ﬁhana (E), 0A.NO.

933/93 dated 19,2.1997. i

10. We have carefully gone through the orders
cited by the applicants, It is noted that in OA.NO,
933/93 the applicants belonged to the Dgpartment of
Telecommunication and wers sngagadias Casual Labourers
from 1.2,1988 onuards, Their services were terminated
on 17.2.1993, The Tribunal in its order has held that
Para 2 of the Circular dated 17,.,12,1993 covers the case
of the applicants as thay were engaged within the period
from 31,3,1985 to 22,6.1988 and therefoars uers covérad

by the scheme, In the prasent OA,, the applicants uere

engaged in 1992 and therafore on facts and circumstances,

the present OA, is distinct from OA.NO. 933/93,

The case af Suresh Keshavras Garad also
concerns to the casual staff of thé Dopartment of
Telscommunications. In this case, 'the applicant was
engaged as casual labour on 16.5.1§BS and cont inusad
till 6.4.1989 with breakes in service. The applicant
had worked for a peried of mera than 264 days between
16,5.,1985 to 31,3.1986, The sarviées of the applicant
were terminated with z§r month's n&tica on 6,3,1989,

o » 9/-
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The applicant challenged his tarm%natian and
claimed entitlemsnt for grant of ﬁamporary

status and regularisation in terms of the

scheme of grant of temporary status and
regularisation effective from 1.1d.1989 onwvards

28 laid douwn by Dspartment of Telabommunications
as per order dated 7.11.1989, The‘saruicaa of the
applicant were terminated on account of the fact
that the applicant had bsen engaged during the ban

period commencing from 31.3.1985, LThe Bench has held

that the epplicant uvas sntitled for the banefit of the

|

scheme effective from 1.,10.1989 anF tarm;nation of
services were illegal, The 0A, has bsen decided with
the direction to confirm temporary| status en the
applicant and set aside the tarmin%tion order with

the diregtion that the applicant u#ll be given sultable

1
|

employment as and when availablse iT the unit,

In the case of Manas Kumar Mity & Ors.,

the issue involved was different then in the present

0A, and not of casual labour of Department of Telacommuni-
cation, Here, the matter related to the applicants in

the various connected ORs, in the income Tax Dgpartment

and the casual staff was regulated by the instructions

laid doun by the Department of Personnel and the scheme
of "Grant of temporary status and ragularisation” laid
down by the Dapartment of Farsonneﬂ as poer O.M. dated
10.9.1393, The applicants had been engaged without. .
going through the Employment Excha&gs. The applicantﬁf
agitated the matter when the dapart;ent called for the
candidates from the Employment Exchange for filling up
the posts in Group 'D' and the casel of the applicants’

was not considered for regularisatibn on the greund

] .
| «s 10/-



that their initial engagement as casual labourers

was not through the Employment Ekchange. The Bench
had net_accaptad the claim of th% spplicants praying
for preferance ovar thoss who were engaged from
Employment Exchange. However, the OA, yas disposed
of with the direction that the aﬁplicants shall be
conasidered for regular appointmené in Group 'D' posts
against available wvacancies aleng uwith candidates, if
any, spensored by the Employment Exchange. It is
further directed that till such tima, the applicants
should not be dis-sngaged from sa;vice, provided
there is need of their work, The Bench also diracted

to grant temporary status,
|
M. As par the details of the scheme brought
out in various latters relied upon by the applicants,
we note that the grant of tamporar% status and
regularisation againat Group'D' posts has been
allsued to casual lahour angaged Huring a certain
specific periods, Thersfora, the caga of tha spplicants
is not covered by the inatructions *aid down by the
Uppartment for implementation of the scheme of grant
of temporary status and reqularisation which had come
into force from 1.10.1989, The nnlf plea of the
as per \
applicants is that/the schems of grant of temporary
status as laid dewn by the letter dated 7.11,1989,
no cut off date for implementation had been laid down
and therefare irrespective of date of engagement, the
applicants are entitled to the grantluf benaf it if
they meet with the criteria of working laid down in
the scheme. Dn going through the scheme, ue agree
with the contention of the applicants that no cut off
l
0. « .
| ee 11/
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date has been laid down for implementation and

any casual labour vho had worked for the stipulated
period mentioned in the scheme is entitled for the
benefit. Houever, the Department}of Telecommunica=.,
tion has placed some rastrictions|uith regard to i
entitlement due to the fact that the engagement ef
the casual labour had been banned from 31,3,1985.
Further, we note that the casual labour continued
to be engaged by the Department ern after imposing
the ban from 31.3.,1985 and the Dgpartment itself
has relaxed the scheme while implementing the same
it applicable to
by making fAhose who had been angang after imposing
the ban betwsen the peried frem 21T2'1985 to 31,3.1986,
It i1s admitted fact that the applicants were engaged
by tha'field unit when ban on the éngagemsnt of casual
labour was in aperaticn, In vieuw of this, the esngage~
ment of the applicants was in vielation of the extant
instruction and per-se irregular, [Any direction far
granting temporary status to the applicants will enly
put stamp on the irregular engagemeLt. This will
encourage unscruplous officers. in thF field unitsto
violate the departmental,inatructinhs end continueto sngage
and keep .
Abe casual labour in service till they become entitled
for the benefits of the scheme. Such casual labour
irreqularly engaged will then may agitata for grant
of temporary status and regularis?ﬁ%gn knouwing that
such engagements can get benefit,/will only give
irregular |
impetus to such/engagements, This system is certainly a
back door entry as the engagement o?lcasual labour
is not generally done by any process of screening/sslection.

Tribunal has to be cauticus in its abproach in exercising

judiciel discretion in such cases, In this connection,

| |
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we seek suppart of the judgement of Hon'ble
Supreme Court in the case of Delhi Development
Horticulture Employees' Unjon vs. Delhi Adminis-
tration, 1992 SCC (L&3) 80S. Their lordships

have abserved as under in Para 23:-

"23, Apart from the fact that the

gtitioners cannot be directed to

Ee regularised for the reasons given
above, we may take note of the
pernicious consequences to which the
direction for regularisation of work-
men on the only ground that they have
put in work for 240 or more days, has
been leading, Although there is an
Employment Exchange Act which requires

tecruitment on the basis of registration

in the Employment Exchange, it has

become a common practice to ignore the !
Employment Exchange and the persons
registered in the Employment Exchanges,

and to employ and get employed directly
those who are either not registered with
the Employment Exchange or who though
registered are laouver in the long waiting
list in the Employment Register, The
courts can take judicial notice aof thae

fact that such emplayment is sought and
given directly for various illegal
considerations including money, The
employment is given first for temporary
periods with technical breaks to circumvsnt
the relevant rules, and is continued for
240 or more days with a view to give the
benefit of regularisation knowing the
judicial trend that those who have completed
240 ar more days are directed to be auto=-
matically regularised, A good deal of
illegal employment market has develeped
resulting in a new source of corruption and
frustration of those who are waiting at the
Employment Exchanges for years,®

We are therefore of the considered view that keeping
in view the ratio of the ordsers cited by the applicant

and revisuwed a2bove and the obssrvations made by thse f

1

Hon'ble Supreme Court that the direction be issued 1
to the respondents to consicder the case of the
applicants for grent of temporary status in relaxation
of the ban imposed for engagement due to the fact that
the applicants had been engaged by the field unit and

.o 13/;
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had been working continucusly thereafter,

12. In the result of the above, both ths
OAs, are partly allowed with the direction that
the respondents shall consider the claim of the
applicants for grant of temporary status in terms
of the scheme as laid down in the Annexure to
letter dated 7.11.1989 in relaxation of the ban
on engagement as done as per the letter dated
17.12.1993 in case the applicants meet with the
critaria of working days ;silaid douwn in the
scheme, The applicants shall also be considered
for regularisation against Group '0' posts as per
their turn. The benafits which will accrue ta the
applicants on grant of temporary status shall be
bg;gtﬁﬁ'in caess the temporary status is alloued
in relaxation of rules, Action as dirscted shall
be taken within three months from the date of

receipt of the order, No order as to costs,

\ . e
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MEMBER (A) VICE CHAIRMAN
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Rl CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH,MUMBAI.

f,““— C.P. 21/99 in QA 939/93
C.P. 22/99 in OA 957/93

1k
the 2¢'" day of JANUARY 2000
CORAM: Hon'’ble Shri B.N.Bahadur, Member(AL

Hon'ble Shri S.L.Jain, Member (J)

Dagadu Namdeo Patil ... Applicant in
: ' . OA 939/93
Vijay Kishan Gujar ...Applicant in
OA 957/93
By Advocate Shri §.S.Karkera
. V/is
"_J
tnion of India and others .. .Respondents.

By Advocate Shri M.I.Sethna alongwith Shri Vadhavkar.
ORDER

{Per Shri S.L.Jain,Member(J)}

The appiicants in OA 957/93 and 939/93 have filed this

application wunder _Rule 4 of CAT ( Contempt of Court) Rules 1986

-

for a declaration that the respondents had committed wilful and

?ﬂ deliberate Contempt and be punished according to law.

2, In ©OA 957/93 and OA 939/93 wﬁich were decided by common
order on 18th day of January 1999, the following order was
passedi
“ In the result of the above, both the QOAs are partly
allowed with the d1;ECtiOﬁ that:

the respondents shall consider the claim of the

applicants for grant of temporary status in termsk

L




of the scheme 1is 1aid down in the letter dated
7.11.1989 in relaxation of the ban on engagements
as per letter dated 17.12.1983 in case the

applicant '‘meet criteria of working days as laid

down .in the scheme.

The applicant shall alsoc be] considered for
regu1ar{sation against group fD’ post as per

terms,

The benefits which will acrue to the applicant on
grant of temporary status shall. be granted 1in
case temporary status is allowed in relaxation of
the rules.

THe aforesaid action are to be [taken within three

monthes from the date of receipt of the order.

2, As stated above the benefit which provided to the
applicant is " in relaxation of the ban on engagement as done as
per the letter dated 17.12.1993" the rest of| the conditions are

-

to be complied with by the appticant.

4. The applicanis have alleged that the respondents have taken
no initiative action of whatsoever for honouring the judgement of
the Tribunal in spite of the fact that the order have been served

on 21.1.1999 on the respondents. They further a]feged that their
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:3:
exists 100 vacancies in Group D posts and the respondents failed
to grant temporary status of regularisation of the service of the

applicants within the prescribed period of three months,

5. The respondents denied that the said allegation and
alleged that it is not true that 100 vacancieé in group D posts
exists. They further alleged that after receipt of the order of
the Tribunal the same has been sent to the Director Sat
Maintenance vide No.CAT/VKG & DNP/98-99 dated 27.1.19992 and 1in
turn to DGM, Office of CGM Maintenance, WTR, Mumbai vide
letterNo. DSM-7/Court Cases dated 1.2.1999.Further AGM Legal,
Office of CGM Mainatence, Mumbai sent this to Telecom Commission,
New Delhi vide their letter No, CGMM/Court/CAT-MB1/A-957/93 and
939/93/98-99/42 dated 8.2.1999, as the matter can only be dealt

sl

by Telecom Commission.The respondents state that there is no

wilful or deliberate dis-obedience on the part of the

respondents, The respondents have carefully gone through the
judgement and the Telecom Commission vide their letter No.
271-9/99-8TN-11 dated 19.4.19°9 and has' expressed their inability
to take the applicant, which was conveyed to the applicant vide
office letter No. M/W Thane/CAT/VKG/89-2000 dated 24.4.199% and
alsc to the dounse1 for the petitioner, Shfi §.8.Karkera by
registered post. It is further alleged that respondent No.2 is
not a competent authority to either recruit or re-employ znd he

only implements the orders of Telecom Commission given through

proper channel. The matter was examined anc decided 1in °~

accordance with law.

e
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5. This Tribunal directed the respondents to re-consider the
matter and a further affidavit has been filed bf the respondents
a]?gging that the department has once again re-considered the
case of the applicant particularly in the light of the direction
and points made in the order dated 15.1.1999 of the Tribunal. The
department has not been able to take a decision to relgularise
the case of the applicant and therefore in the eﬁp]oyment he was
retrenched from his job, because he was engaged for a specific
job and for specific period of gap of about six years in such a
factor that defies all solutions in as much as, despiﬁe diligent
search the department could not lay its hands ?n any statutory
provision empowering the department to regu]ariselthe break for a
pericd which 1is more than one yedr as there 1is ban on
engaging casual labourer. Hence at present this| offer cannot be
made to the applicant. It is further requeted that any solution
which the Hon’ble Tribunal direcsts as a mandatery order will
however will have to be complied by the Department.

3. If we peruse the scheme it is sufficé to say that on
17.12.1993 the applicant must be in the job. As he service of

v

the applicant were terminated vide order dated g-qug
|

Vel .
and thesame has been up held by the Tribunal in'the order dated
~ :

15.1.1999, The scheme vide letter dated 7.11.1989 and 17.12.1993

does not help the applicant in any way.

-

.
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9.

Regarding regularisation we do not find as fact that 100

posts do exit. Hence in our considered opinion no contempt is

made -out.
-

'
s

o - ' ‘A
10, PHRS

In the result C.P. stands dismissed‘and notice;s issued to

respondents are dis-charged.

-
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