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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH, MUMBAI \<§>

DA,ND. 957/93 & 0OA.ND,939/93

Fronem e this the [Sitday of;ﬁqNUmTV19%g

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri P.S5.8aweja, Member (A)

Vijay Kisan Gujar,

Ramrajya Chauwl, L///
Shastri Nagar, !
Pokharan Road No.ft, ™

Thane. |
D.N.Patil, Bj
C/n SoR Patil N
Kajuwadi, Chandrakiran Store,

Highway, Near luhiswade,
Thans, \)

1

By Advocate Shri S5.5.Karkera ‘ ..:& pplicants

v/5.

1. Assistant Engineer,
Microwave NMaintenance,
quari Colony, Thans,

2., Divisional Engineer,
Telecommunication Maintenancs;
Microwave Building, 1st Floor,
Kapri Colony, Thane,

3, Chief General Manager, \\
Maintenance, Western,
Telecommunication Region,
Veer Sayerkar Marg,
Prabhadevi, Bombay,

4, Director Gensral,
Department of Telecom,

Sanchar Bhavan,
Ashoka Road, New Delhi,

By Advocate Shri V.D.Vadhavkar
for Shri M.I.Sethna ++s Respondents

0RDER

(Per: Shri D.S.Baweja, Member (A)

These two DOAs, have been heard together
and are being disposed of by a common order as tne
facts are similar in both the QRs, and same question
of law is involved. K



|

2, The case cited by the applicants in

both the OAs, is based on the identicai averments
and the reiiefs prayed for are also sam except

that in DA,NO. 957/93 the applicant wag engaged

as & Genaral Mazdoor in April,1992 uhiTa in the

case of 0A,N0.939/93, the applicant was engaged

in January,1992, The applicants submié that they
were engaged as a Gensral Mazdoor under Assistant
Engineer, Microwave Maintenance, KOpari Colony,
Thane(East) on oral orders, Their natJre of

duty was of equipment cleaning and taking battery
reading and all other ancillary work which a General
Mazdoor is required to do in the general department,
The applicants were initially working ;n six days
basis with a weekly paid off rest. HoJeuer, from
Rpril,1993 their roster was changed to that of 5 days
a week uiéh no weskly paid rest, The akplicants
submit that somewhere in August, 1933 t%a respondents

orally told them not to report for work| and physically

prevented them for attending the duty, |The applicants

made a representation dated 25,8.1993 against the same,
Immediately, thereafter, the prasént UA%-haw been filed
on 1.9.1993 claiming the following reliefs :« (a) to
direct the respondents to reinstate the | applicants

with continuity eof service and full backwages. (b) to
direct respondents to give tﬁe applicanés the status

of a permanent employee with effective from the dats
of engagement and grant them all the cc&sequential

benefits. (c) to direct the respondents [to restore

the weekly paid rest,

et g s e ke
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3. Through an amendment application filed
subsequently, the applicants have brought on record
the additional averments and also to challenge the

f

ftermination order, The applicants have brought out

\that through letter dated 8,10.1993 the services
~'of the applicants have been terminated and this
i~ order has been challenged and copy of the same has

L

L
\.. been brought on record with a prayer te quash ths

‘% same,
i

N
/rﬁi 4. The'applicants have submitted that a
\ \\\ scheme was introduced as per letter dated 7.11.1989
for grant of temporary status to the casual labourers
~in the Telecom Department, This scheme was framed

LN in pursuance of the directions of Hon'ble Supremes’

Court in the case of Daily Rates Casual Labourers
under Post & Telegraph Department, Rs per this
stheme, the casual labourers engaged upto 30.3,1985
wvere entitled for reqularisation in Group 'D°',
Subsequently, as per letter dated 17.12.1993 the

ity scheme was modified and was made applicable to
Easual labourers who were engaged for the period
between 31.3.1985 to 22,6,.,1988. The applicants
contend that they were engaged on full time basis
én 2.1.1988 and therefore covsred by the scheme

and entitled to be regularised. The espplicants
have further stated that they had put in 240 days

of working in twe years from the date of the Circuler
dated17.12,1993 and therefore the respondents ahauldv
have regularised their services and also granted
temporary status and other benefits thereafter, The
applicants contend that non grent of the bensfit of
tsmporery status and rsgulezisation of the applicante
is illegal and viclative of Articles o;,14 & 16 of the

Constitution of Indie. i
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Se The respondents have filed #he written

reply opposing the spplication, The Taapnndonts

while admitting the facts with regard to the
engagement and termination of servicees of the
spplicants in both the ORs, have stated that the
services of the applicants had to berﬁerminatld

as reguler Mazdoors were available fo# the posting
against the vacsncies against which Jh. applicante
vere sngaged as thesse regular Hazdooéa hed beceme
surplus., The respendents, therafnrel cantend that
they have not acted in malafide mann;r and termination
of servicess after complying with all;tho provisions
for retrenchment is legal, As regar&s the grant of
temporary status, the respondents submit that the
applicants wers not meoting with the

|

critaria as laid doun as per Department of Telecommunie

eligibility

cationSletter dated 17,12,1993. Similarly, the
Circular dated 7.11.1983 doss not apply to the case

|

30.,3,1985., This scheme was further’modified as per
& 17,12,93 |

lettersdated 30,8,1993and the applﬂcants ars not R28

of the applicants as they were not engaged before

coverad by the modified scheme also [as this scheme

applies to those whe were engaged b#tuaen 31,3.1985
‘ {
to 22,6.1988. The raspandents contdnd that keeping
beth

. | .
these facts in view,/thes applicatioTS de not have

any merit and deserve to bs dxsmissod.

\
6o ' The spplicants have not Pklcd any rejoinder
\

reply to the uwritten statement of the respondents,

Te Ve have heard Shri 5.5 Karkera, learned
|

counsal for the spplicant and Shri n. 1, Sethna along

I
with Shri U D.Uadhaukar, lsarnad counsel for the
respondants. The matarxal broughtﬁon record has been

carefully considerad, Ia




8. In the present OA, two distinct issues
need te be gone inte. The first is with regard
to termination of services and socoﬁd is with

regard to grant of temporary atatus; Taking the

first 1ssue, it is noted that theo servicea of the

- per erder dated 11,10.1993. As indicated earlier,
the termination of ssarvices had buen done after beth

“wii applicants in both the DAs, had been terminated as
the OAs, had been filed on 1,9.1993, From the order

of termination, brought on record as'Ex,1' to the

. written statement, it is noted that the services

| had been terminated after giving one month's notice
period and pay eflonn month in lleu.of notice peried.
\he respondents have submitted that the applicants

were engaged against the regular vacancies as casual
labour as a stop-gap arrangement.‘glt is further stated
by the respondents that two regular Mazdoors had bscome

a surplus dus te closure of one subedivision and thersfore

\‘ the surplus regular Mazdoors were transferred and posted
. ) ’ -
s ‘-u_;Lainst the vacancies against which the applicants were

engaged as casual labour. The applicants while contesting
this claim of the respondents brought out that the tus
regular Mazdoors who arc said to have been posted in
place of the aspplicaents wers working es Choukidar whils
general

the applicants were working as/Mazdoor dealing with
the work of equipment cleaning and taking battery

/a regu)lar general
reading etc., that is the work done byiMazdoor. The
applicents contended that transfer of Chowkidars te
fill up their vacancies was with malefide intentioen
to terminate their services, The respondents, on the

h

other hand,vgg;agcd that the applicents were engagsad

againat the/postsof Chowkidar and therefera the
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|
vacancies lgainst'uhich they were engabad had
been Filled up by proper staff and ne hll-gality
had been cemmitted in terminating the F ssrvices
of the applicants, Frem the material breught en
record, ve are not impressed by the céntention of
the applicants, The applicants havs Aot brought
out wvhether the vacancies against uhi%h the applicants
wsre engaged were that of the Gonoraliﬂazdoor and
not ef ths Chowkidar. Further, it isffor the
respondants te decide as to houv to fiil up the
vacancies. If the vacancies are 71117d up by a
regular staff and not by replacing oné casual
labourer by anether cesuel lsbourer, éhen the
applicants cennet have any grievance in tﬁo svent
of being dise~sngaged due to filling uL of the
« vacancles against which they were ennged as casual
labour as stop gep arrangement, It i% further noted
that services hava been terminated af%er fecllouing
the due process as provided in the Inhustrial Dispute
Lne month's ﬁay.

|
In the background of these facts, we do not find that

Act by giving one month's notice and

any illegality has been committed byl&ha respondsnte
in terminating the services of the aJplicants in both
the 8As, and therefore the claim of 4he @pplicants fer
reinstetement by setting aside the termination order

does not merit any consideration, |

|
9, . The second issue concernjgﬁant of temporary
status and regularisation, The applicants have based
their claim referring to‘tha scheme Af grant of temporary
stztus and regularisatidn laid doun %s per order dated
7.11.1989 and subsequently modified as per orders dated
19,8.1993 and 17.,12.,1993, Copies of ithess letters

have beesn breught on record by the aﬁplicante. Ue have
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cerefully gone fhreugh these ordara.: In the
order dated 7.,11,1989 which is the firet letter
laying down the scheme for grant of ﬁamporary
7 ftetus and regularieation in Telecemmunication
‘Department, it is noted that the scheme was made
;(/applicable only to those easuval labourers who were

? sngaged upto 30,3.1985 and not thereafter as there

: \\ was a ban on engagement of casual labour after this
k
{\j

\J date. It appears that even after putting the bsn on

bl

e

\

VAto engage casual labour and therefore the Dgpartment
/ é&\ of Telecommunication ss per letter dated 19,8,1993
\\\5 called for detail§ of the casual labourers who had

\ been engaged between 31,3,1985 to 272,6,1988 for

N, ) 'Project/Railuay Electrification' works, Thareaftér,

(>tb as per letter dated 17.12,1993, the scﬁema of grant
of temporary status and reqularisatisn had been

) gxtendad further to the casual labourers who were

angaged between 31,3,1985 and 22,6,1938., Referring

to these letters, the respondents have contanded

-~ that the applicants are not covered by the schems

@s laid douwun by the thres letters referred to above.

and thch have been relied upon by the applicants

in support of their claim as the applicants had bean

engaged in both the DOAs, in 1992 only., On the other

hand, the learned counssl for the applicénts though

not avered in the ﬂﬂajzgirnngly argued during the

oral submissfons that the cut-off date for grant of

temporary status and regularisation as stipulated in

the various lstters of the Department of Telecommunications

is not sacrosanct as the scheme as lald doun by the

lstter dated 7.11.1989 does not lay douwn any cut=eff

date and thersfores the applicants in both the OAs, are

engagement of casual labour, the field units continued




entitled to bs considered for the bénef
scheme evan thaugh having been engaged
For these submissions, the lesrned coun
the applicants relisd upon the orders o
Tribunal, namely, (a) Manas Kumar Mity
vs, Union of India & Ors,, (1997) 36 AT
(b) Shri Suresh Keshavrao Garad vs. Uni
& Ors,, 1995(1) ATJ 4p, (c) S.K.Karands
Engineer, Microuave Maintenance, Thans

933/93 dated 19.2.1997.

1Q. We hays caraefully gune throug
cited by the applicants., It is noted t
933/93 the applicants belonged to the D
Telecommunication and were engaged as C
from-1.2.1988'dnuérds. Their services
on 17.2.1993, The Tribunal in its orde
Para 2 of the Circular dated 17,12,1993

~ of the applicants es they were engagsd

from 31,3,.,1985 te 22,A,1988 and therefo

by the scheme, In the present OA,, the
engagsed in 1992 and therefore on facts

the present OA, is distinct from OA,ND,

The case of Surcsh Keshavrao
‘concerns to thé casual staff of the Pep

Telscommunications. In this cass, the

. engaged as casual labour on 16;5.1985 a

3111 6.,4,1989 with breakes‘ih seryice.

it of the

in 1992,

|
|

on of India

el for
the
Drs,

450,

vs., Assistant

(E), DA.NO.

the orders
Tat in OA.NO,
spartment of

sual Labourers

';er§~terminated

r has held that

covers the case

within the period
r'e were covered

applicants wers

i

and circumstances,

933 /93,

Garad also
artment of
applicant was
nd codtiﬁuad.

The applicant

‘had worked for a peried of mere than 2?4 days betueen

16,5.1985 to 31.,3.1986. The services d

were terminmated with one month's hoticL

‘‘‘‘‘‘

£ the applicant
on 6,3.1989,



The applicant challenged his termination end
claimed entitlement for grsnt of temporary

status and regularisation in terms of the

scheme of grant of temporary status and
regularisation effective from 1.10.1989 onwards

as laid down by Departmsnt of Telecommunications

s per order dated 7.11.1989, The services of the

applicant vere terminated on account of the fact

that the applicant had been engaged during the ban
Period comnencing from 31.,3.1985, The Bench has held
{hat the epplicent was entitled for the benefit of the
chems effective from 1,10.,1989 and termination of
services were illegal, The OA, has been decided with
Ex:) the direction to confirm tamporary status on the
%; applicant and set aside the termination order with
”{Mx\\the diresction that the applicant will be given suitable

\ employment as and when avallable in the unit,

N/

the issue involved was different then in the present

In the case of Manas Kumar Mity & Ors.,

BAR, and not of casual labour of Department of Telacommuni-
cation, Here, the matter related tec the applicants iﬁ
the various connected OAs, in the Income Tax Department
and the casual steff was regulated by the instructions ‘ﬂh
laid doun by the Department of Personnel and the scheme
of "Grant of temporary status and regularisation™ laid
douﬁ by the Department of Personnel as per 0.M. dated
10.9.1993, The applicants had been engaged without
going through the Employment Exchangs., The applicants
agitated the matter when the department called for the
candidates from the Employment Exchange for filling up
the posts in Group 'Df and the case of the epplicants

was not considered fq; reqularisatian on the greund

-
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\

that their initial engagement as casual labourers
wes not through the Employment Exchangg The Bench
had not accepted the claim of the applﬁcants praying
for preference over those who were engdged from
Employment Exchange, However, the UA.!
of with the direction that the applicadts shall ba

was disposed

!
considered for regulaer appointment in Group 'D' posts

against avallable vacancies along uithicandidatas;rir
any, sponsored by the Employment Exchane. It is
further directed that till such tima, 4he ﬁpplicants
should not be dis-sngaged from serviceJ provided
there is need of their work. The Bench also dirscted

to qrant temporary status,
\

M. As per the details of the acdeme brought
out in various letters relied upon by th# applicants,
we note that the grant of temporary status and
regularisation against Group'D' posts has been

allsued te casual labour engaged ﬂurinﬂ & certain
|

specific periods. Therefore, the case of the applicants

is not coversd by the instructions laid doun by the
Depaétment for implemeniation of the scpema.a? grant
of temporary status and regularisation Fhich had come
into force from 1.10.1989, The only plea of the

as per
applicants is that/the schame of grant of temporary

st gtus as laid doun by the letter daJad e 11 «1989,
no cut off date for implementation had Faen laid down
and therefore irrsspsctive of date of ehgagament, the
applicants are entitled to the grant o’{benefit if
they meet with the criteria of uorking ;aid doun in
the scheme. Un going through the schené, ve agree

with the contention of the applicants that no cut off
r\ \

e

[
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date has been laid down for 1mplémentation and
any casual labour who had worked fﬁr the stipulated
period mentioned in the scheme is.entilled for the
benefit, However, the Departmgnt of Telecommunica-
tion has placecd some restrictions with regard to
entitlement due to the fact thét the engagement of
the casual labour had been banned from 31,3,198S5,
Further, we note that the casusl labour continued
to be engaged by the Deﬁartmeni even after iﬁposing
the ban from 31,3,1985 and the Ospartment itself
has relaxsed the scheme while implementing the same

it applicable to
by making those who had been engaged after imposing

. the ban betwsen the perlod from 21.2.1985 te 31.,3.1986,

Et is admitted fact that the applicants were engaged
b; the field unit when ban on the engegement of casual
labour was in opsration. In view of this, the engage-
ment of the applicants was in violation of the extent
instruction and per-ce irreqular. Any direction for
granting temporary status to the applicants will only’
put stamp on the 1t:sguiar engagement, This will

‘encour age unscruplous officers. in the field unitste

- violate the departmentel instructions and continueto engage

and keep

Ahe casual labour in service till they become-entitledﬂ

for the benefits of the scheme, Such cesual labour J““
irregularly engagecd will then may egitatse for grant :
of temporary status and regularie?ﬁion knouing that
s

such engagements can get benefit,/will only give

irregular o
impetus to such/engagements, This system ie certainly a
back door entry as the eﬁgagement of casual labour
is not generslly done by any process of screening/selection.

Tribunal has to be cautious in its approach in exercieing

judiciel discretion in such casses, In this connection,

.

ar . —
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e b e



——— . —

|

wve seek support of the judgement of Honfble
Supreme Court in ths case of Uelhi Development
Horticulture Employees' Union vs, Delhi|Adminis-
tration, 1992 SCC (L&S) 805, Their lordships

have obssrved as under in Parea 231 \

"23, Apart from the Pact that the
etitioners cannot be directed to

ge rTegulasrised for the rsasons given

above, we may take note of the

perniciocus consequences to which the

dirsction for reqularisation of work-

men on the only ground that they have

put in work feor 240 or more days, has

been leading, Although ther% is an

Employment Exchange Act which raquiree

recruitment on the basis of registration

in the Employment Exchange, it has

become a common practice to ignore the

Employment Exchange and the p%rsons

registered in the Employment Exchanges,

and to employ and gst employed directly

those who are eithsr not regiptered with

the Employment Exchange or who thpugh

registered are lower in the long waiting

list in the Employment Register, The

courte can take judicial naotice of the

fact that such employment is 8Ssought and

given directly for various illegal

considerations including money. The

employment is given first for|temporary

periods with technical breaks| to circumvent

the relevant rules, and is continued far

240 or more days uwith a view to give the

benefit of reqularisation knowing the

judiciael trend that these who have completed

240 or more days are directed | to be auto-

matically regularised, A good deal of

illeqal employment market has develeoped

resulting in a8 new socurce of corruption and

frustration of those who are waiting at the

Employment Exchanges for yearT.“

We are therefore of the considered view that keeping
in view the ratio of ths orders cited byltha applicant
and rTeviewed above and the obssrvations mads by the
Hon 'ble Supreme Court that the directien be issued

to the respondents to consider the case of the
applicants for grant of temporary status in relaxation
of the ban imposed for engagement due to ihe fact thsat

the applicants had been quaged by the File unit and

——u——r
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had been working continuously thersafter,

12. //Iln the result of the above, both the
Vs

OAs, Are partly allowed with the direction that

S

thé respondents shall consider the claim of the
Applicants for grent of temporary status in terms

-

-/"6f the scheme as laid doun in the Annexure to

r

\{) letter dated 7,11,1989 in relaxation of the ben
fCXA on engagement as dons as per the letter dated
\ ¥1f.12.1993 in case the applicants meet with the
r cr1£arig of working days as laid doun in the
‘ wscheme: The applicants shall also be considered
: \\J jor regularjisation against Group '0' posts as per
their turn. The benefits which uilljaccrua to the
~" @gpplicants on grant of temporary status.shall be
‘\ i) granted in case the temporary status is allowed
- in relaxation of -rules, Action as directed shall

be taken within thres monthas from the date of

receipt of the order. No erder as to costs,

Ty ’ I ' .. '
(0.5.8AuE34T (R.G.VAIDYANATHA)
MEMBER (A) VICE CHAIRMAN

mrjo
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CENTRAL ADMINISTRATIVE TRIBUNAL
' MUMBATI BENCH,MUMBAI. ,

“"%as ¢.P. 21/99 in OA 939/93
C.P. 22/99 in OA 957/93

~jb~
the 26'" day of JANUARY 2000
CORAM: Hon’ble Shri B.N.Bahadur, Member(A)\
Hon’ble Shri S.L.Jain, Member (JQ?

B

LR

- Dagadu Mamdeo Patil .  L...Applicant 1in
Cod OA 939/93
Vijay Kishan Gujar ' : ) ..;Applicant in
OA 957/923
By Advocate Shri §.S.Karkera
V/s
Union of India and others . . .Respondents.

By Advocate Shri M.I.Sethna alongwith Shri Vadhavkar.
ORDER |

{Per Shri S.L.Jain,Member{(J)}

The applicants in OA 957/93 and 939/93 have filed this
app]ication under Rule 4 of CAT ( Contempt of Court) Rules 1986
for a declaration that the respondents had committed wilful and
deliberate Contempt and be punished according to law.

2. ' In OA 957/93 and OA 939/93 which were decided by common

order on 18th day of January 1899, the following order was

] '\) passed.

"

In the result of the above, both the OAs are partly
allowed with the direction that:
the respondents shall consider the claim of the

applicants for grant of temporary status in terms

My
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of the scheme 1is laid down in the letter dated
7.11.1889 in relaxation of the ban on engagements
as per letter dated 17.12.1993 1in case the
applicant meet criteria of working days as laid

down in the scheme.

The applicant shall also be considered for
regularisation against group ’'D* post as per

terms,

The benefits which will acrue to the applicant on
grant of temporary status shall be granted in
case temporary status is allowed in relaxation of

the ruiles.

The aforesaid action are to be taken within three

months from the date of receipt of the order.

3. As stated above the benefit which provided to the
applicant is " in relaxation of the ban on engagement as donhe as
per the letter dated 17.12.1993" the rest of the conditions are

to be complied with by the applicant.

4. The applicants have alleged that the respondents have taken
no initiative action @f whatsoever for honouring the judgement of
the Tribunal in spite of the fact that the order have been served

on 21.1.1999 on the respondents. They further alleged that their

NS - s
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exists 100 vacancies in Group D posts and the respondents failed
to grant temporary status of regularisation of the service of the

applicants within the prescribed period of three months.

5. The respondents denied that the said allegation and
alleged that it is not true that 100 vacancieg in group D posts
exists. They further alleged that after receipt of the order of
the Tribunal the same has been sent to the Director Sat
Maintenance vide No.CAT/VKG & DNP/98-39 dated 27.1.1999 and 1in
turn to DGM, Office of CGM Maintenance, WTR, Mumbai vide
letterNo. DSM-7/Court Cases dated 1.2.1999.Further AGM Legal,
Office of CGM Mainatence, Mumbai sent this to Telecom Commission,
New Delhi vide their letter No. CGMM/Court/CAT-MB1/A-957/93 and
939/93/98~99/42 dated 8.2.1999, as the matter can only be dealt
by Telecom Commission.The respondents state that there is no
wilful or deliberate dis-obedience on the part  of the
respondents. The respondents have carefully gone through the
Judgement and the Telecom Commission vide their Jetter No.
271-9/99-8TN-I1 dated 19.4.1999 and has expressed their inability
to take the applicant, which was conveyed to the applicant vide
office letter No. M/W Thane/CAT/VKG/99-2000 dated 24.4.1999 and
also to the counsel for the petitioner, Shri S5.S.Karkera by
registered post. It is further alleged that respondent No.2 is
not a competent authority to either recruit or re-employ and he
only implements the orders of Telecom Commission given throlgh
proper channel. The matter was examined and decided in

accordance with law. . - J*b) —
[4
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&. This Tribunal directed the respondents to re-consider the
matter and a further affidavit has been filed by the respondents
alleging that the department has once again re-considered the
case of the applicant particularly in the light of the direction
and points made in the .order dated 15.1.1999 of the Tribunal. The
department has not been able to take a decision to relgularise
the case of the applicant and therefore in the employment he was
retrenched from his job, because he was engaged for a specific
Jjob and for specific period of gap of about six years in such a
factor that defies all solutions in as much as, despite diligent
search the department could not Tay 1its hands on any statutory
provision empowering the department to regularise the break for a
period which 1is more than one year as there 1is ban on
engaging casual labourer. Hence at present this offer cannot be
made to the applicant. It 1is further requeted that any solution
which the Hon’ble Tribunal direcsts as a mandatory order will

however will have to be complied by the Department.

3. If we peruse the scheme it is suffice to say that on
17.12.1993 the applicant must be in the job. As the t/ser‘v'ice of
the applicant were terminated vide order dated R ilo-93

and thefgae has been up held by the Tribunal in the order dated
15.1.1999, The scheme vide letter dated 7.11.1989 and 17.12.1993

does not help the applicant in any way.
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- Regarding regularisation we do not find as fact that 100
posts do exit. Hence in our considered opinion no contempt is
made out.

) A

4. .. In the result C.P. stands dismissed and notices issued to

respondents are dis-charged.

NS i
(S.L.Jain)
Member(J)

NS

ﬁ;,,ﬁ;a»4uﬁﬁﬁi*"

(B.N.Bahadu;*)=
Member (A)



