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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH

. 0.A. NO.1716/94

TUESDAY THIS THE THIRTY FIRST DAY OF JANUARY 1995
Shri V. Ramakrishnan ... Member [A]
Shri A.N. Vujjanaradhya ... Member [J]

Channarayappa, _
S/o Sri Sannaramappa,
Aged about 30 years,
Sorting Assistant,

C/o Head Record Office,

- Bangalore Sorting Division,

Banyalore-560 026. . . ..« Applicant
[By Advocate Dr. M.S. Nagyaraja]
V.

1. Senior Superinténdent, :
"RSHM, Bancalore Sorting Division,
Department of Posts, :
Mysore Road,

Banyalore-560 026.

2. Chief Post Master General,
Karnataka Circle, :
~ Palace Road,. :
Bangalore-560 001.- <+« Respondents
[By Advocate Shri M. Vasudeva Rao ...
Aacl. Standing Counsel for Central Govt.]

ORD E_R

Shri A.N. Vujjanaradhya, Member [J]):

T Aggrievea by the order of termination of his
services as Sorting Assistant ['SA' for short] the
applicént has made this application under Section

19 of the Administrative Tribunals Act, 1985,
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ments’ of marks as ét Annexures;An1 to A-3. ;Pufsuant
to the advertisement issued by the Respohdenﬁ ['R'
for. short] No.1,u the applican?v had applied for the
post of SA on 24;10.1990 andé on selection as such
in the Schedule Tribe ['ST' for short] category td
which'hé beiongs, cane to be appointed as SA in the
office of R-1 on 27.9.1992. SupseQuently ﬁhé épplicant
had appeared_ fo: confirmatidn examination"and was

declared successful by memno aated 16.6.1994 as at

“Annexure A-4. The applicant fepresented on the basis

of memo dated 22.7.1994 as’ in Annexure A-5 that he
was confirméd. waever, after finding that the appli-
cant had secured only 155 marks and not 175, as a
mistake had crept in in thé staéement of marks Annexure‘
A-1 as a consequehce of which tﬁé applicénf‘had secured
only 63,43%‘as against'GS.OS%,fR-1 héd issuedia notice
of termination under Rule 5[1]iof CCs {Temporary Ser-
vice] Rules, 1965 t'Rules' for short]) with effect
from the date of .expiry of one month fron; the date
of such ndtice .was served on?'him,, as per Annexures
A-6 and A-7 dated .4.10;1994. Challenging the same

as illegal, arbitrary and that the respondents are

~‘estoppéd from taking . such a Trecourse the applicant

seeks to set aside the meros at Annexures A-6 and

aA-7 and for grant of conseguential remedies.

3. We have heard Dr. I.S. Nagaraja, learned counsel

for the applicant and Shri M. Vasudeva Rao, learned

Standing Counsel for the respondents. and perused the

records made available by the respondents. -

h




4, Dr.Nagaraja advaned two fold contention. Firstly

that respondents who have acted on the statement of
marks and have further actéd on the basis of the result
of the .confirmatibn exaumination successfully passed
by. the applicant, were estépped from taking such a
recoufse to ‘terminate his services and secondly that

the appliqant was not issued any notice ‘calling for

explanation and he was only issued notice of termina-

tion causing hardship and meting out injustice .to
hin., Shri Rao, on the other hénd) contended that
the applicant having not been confirmed, was not enti-

tled to any notice calling for his explanation, that

the applicant who was guilty of interpolation in Anne-

xure A-5 dated 22.7.1994 which was a calculated and
deliberate attempt on his pért, is not entitled to
any notice. Hé, furthe; contended that the éppiicant
was issued notice of tefmination and that tﬁe terrnina-

tion is not open to challenge.

5. The applicant reported for duty as SA on 27.9.1992

for which he was duly selected in ST category. There-

after confirmation examination was conducted and the .

applicant was shown successful in: Memo dated 16.6.94

as in Annexure a-4, his name appears at S.No.1. But

' thereafter he was not issued any order of confirmation

in pursuance of this result of his success in the




that he has deliberately and  with ulteriof motive

had inserted his name and the date in ink in between

serial numbers 29}and 30 where there was some;space

in the cyclostyled memo and had numbered it as 30.

On that basis he;averred/in the application that he

was duly confirmed and had obtained an interim order

of stay. Actually the applicantfwas not so confirmed.

Had he been confirmed and-if at all his name wés inclu-.

ded in the list show1ng the names of persons conflrneo,,

there would not have been contlnuous serlal nunbers
in Annexure A-5. A perusal of the orlglnal records
made available by the debartment'makes it Cleaf that
though the name of the apéliqant 'Channaréyappa was
initially mentionéd aﬁ S.No.30,:the séme wasvdeleted

before it was issued with the remark '"be deleted for

. the present" which is in red ink. At the tiwme of

preparation of cycléstyled copy it looks..tha name
of the applicant kwas typed and the sane waé erased
and thereafter thé name of ,Shapkarappa was shown at
S.No.30. Thus it is clear thét the appliqant was
never confirmec in;ﬁhe post to wﬁich he was_apﬁointed.
But he had interpolated his name in Annexure A-5 and
had misrepresented the fact and had ibeen suCéessful
in obtaining an interim order. .This is a deliberate
and calculated attempt on the part of the'applicant;

as fightly contended by the learned Standing Counsel.

Ve have also seen the relevant hote which haé»driven =

the department to delete the nane of the appllcant

from the list of persons who were shown as conflrned.

' A perusal of the .note file woqld indicate that the

b




® . department ‘had noticed some disCrépency_ about the
correctness of the marks in the statement relating
to the applicant who had appeared and obtained state-
ment of marks as in Annexure A-1 from the State Council
of Vocational Education. The applicant had undergone
vocational course in SeiiCulture. - The statement of
marks as in Annexure A-1 relating to registerlNo.72728
ie., the applicant indicates that in place of 155
marks obtained’by the applicant, it is shown as 175
marks ie.,.20 mé:ks in excess. This mistakérwas not
notiéed by the department till the guestion of confir-
‘mation of the applicant in the post éame-up for consi-
deratibn. ‘The statement of marks mentions a note
beléw‘ which reads "any discrepency noticed by the
candidéte must  be reported immediately". But the
applicant had not so reported the mistake that‘ was
guite_ appérent in the marks 1list. He 1is trying to
take undue advantage of the same. Referring to this
aspect of the matter, the department had a correspon-
dence with the roationa1’ educational officer ie.,
the State Council of Vocationel Education of the
Government of karnataka. The Joint Director of that

department has, by his letter dated 26.2.1994 addreséed

to R-1 inforned thus. '"Please see note 2 of the zerox

discrepency noticed by the candidate must

‘ted immediately. As can be seen, the{total

‘secured by the candidate is actually 707 [seven

1 - and sevenl]. Hence the original marks card



. to ST category namely R.. Rajappa and N.

e
is sent, the total marks secured will be correct(
The - other contents of the zerox copy of the} MC are

correct as per the records maintained in the office.”

5.' Even the department‘which hed,imparted edgcaﬁion
and conducted the examination squafely finds theeappli—
cant to be at fault. Anyhow, the fect remeiﬁs tﬁatx
the applicant has succeséfully‘ ﬁaken Vedvantage of

the wistake hitherto. If the difference of 20 marks

~were to be reduced from the marks secured by the eppli-

cant, the per centage of marks  that he had secured
in. the conflrmatlon examlndtlon comes to 63 42% ana
not 65.06%. There are two other candldates belonglng
.Srikanta who
had secured 64.66% and 64.50% and one of them who

would have been selected in place of the aplicant

was denied of selection and appointment. Therefore,

the department did‘righily refuse to confirm the appli-

cant in the pest.and have issued notice of ‘termina-
fien.

6. Dr. Nagaraja relying on several decisione conten-
" ded that the respondents who had nade selecﬁion on
the basis of the statement of"marks made »evaiiable
vby the applieantv and who had . successfully completed
the confirmationl examination alsq, are estopped _from
havinyg recourse to Rule 5{1] of the rules.{ He'further
contended that che appllcht had got marrled and has

family to maintain ana at tnls stage if he were to

be thrown out even without calling for explanation

W




such an actioh would be arbitrary and illegal. Accord-

ing to Dr. Nagaraja the department ought to have veri-
~fied the correctness or otherwise of the statement

~of marks or any other record made available by the

applicant to the department immediatély and they cannot
at this distance of time have recourse to provisions

of TS Rules., He hypothetically contended that it

is not open to the respondents to terminate the service

of the applicant at any time according to their whims.

7. The respondents have not slept over the matter

- for a very long duration so as to give a right to -

the applicant to agitate like.this and at the appro-
priate point of time ie., while considerinyg the confir-
mation they have verified the records and have found
the mistake which was suppressed by the applicant.
We are unable«té believe that the applicant had hot
noticed the mistake in the statement of marks as in
Annexure A-1 which is quite apparent by the _éddition
of marks both vertically and horizontally. He  has
taken uncdue advantage of the mistake and had secured
the job denyiny the same to other persons of His comniu-
nity who have in fact secured more narks. Aé rightly
contende¢ by thé learned Standing Counsel it is the

concern of the Hublié ané therefore as held in DISTRICT

the matter not only between
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similarly situated or even better gualified but could

‘not be applied for they did not possess the reguisite

qualifications. We observe that this contention of

the learned Standing Counsel merits consideration

and‘ acceptance, Because of tﬁe omission‘ to correct
the mistake on the part of the appliCahﬁ, hevhadvcbmé
in the. way of selection and appointment of Dbetter
guaiified persons .Qf the community és :demonsirated
earlier, ‘Such a situation cannot be allowed to stand
solely on the'groqnd that the applicant héd continuous-

ly worked for more than 2 years.

g. The .contention of the leérheé counsel for the
applicant that respondents are éstopped fromn terﬁinat-
iny his service at this aistance of time is untenable.
The reason is thét they have téken appropriate action

at the time of consideration of confirmation of the

applicant to the  post to‘vwhich he was appointed.

Had he been confirmed the position wouldhave ' been

different and perhaps the applicant would have had

a better and stronger case. For the same reason the

decisions from which the learned counsel for the appli-
cant had sought support cannot be acceptable as having
no bearing on the facts of the present case. Those

cases concern either promotion or the employee who

was confirnea.

In JITEN KUNAR SWAIN V. UNION OF INDIA AND OTHERS

reportec in [1887]4 ATC 147, the promotion wés cancel-

-led without justifiable reason and the same was held

to be illegal and the principle’ of -estoppel had

applied.
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similar is the case of P. JOSEPH V. ADDITIONAL
'POST MASTER GENERAL, TAMIL NADU CIRCIE reported in

{1990] 12 ATC 312.

In the case of KﬁIDIP KUMAR BAMANIA V. UNION
OF INDIA AND OTHERS reported in [1991]16 ATC 360,
a permanent employeé was sought to be terminatéd on
the ground of erroneous appointment and the same was
observed as -illegal and wés barred by the principle

of -estoppel.

Both in the Casé of REETHA LONAPPAN 'V. JOINT
CHIEF CONTROLLER OF‘ IMPORTS AND EXPORTS, BOMBAY AND
ANOTHER reported in [1993]23 ATC 471 and STATE OF
VMAHARASHTRA V. JAGANNATH ACHYUT KARANDIKAR reportéd
in [1989]10 ATC.593,.the positidn was that the emplo-
yees therein were confirmeﬁ,and, theréfore, the obser-
‘vation that any action was barred by. principle of

estoppel.

As was observec earlier by us that in the present
case the facts zare entirély different and the guestion
of_confirmatién of the.agpliéant was for considerétion
and fit was the appropiate point of time when the
‘department had the opportunity to check up thoroughly
~and take suitable decision. Tbevndstake being a fact

—=dsw.not at all in dispute. Proper action was taken
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responcents at the time of confirmation and
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@éﬁbannot be sought to be highly belated; Conse~

are unable to accept the contention of
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_the learned Counsel for the applicént that the respon-

denté were reguired to take action.'immediately and
they should not have waited .forb two. years to take
such action. For the same reéson we have to observe
the nex; guestion raised as to whem the department
could take action in such nmtﬁer of mistake implying
that there will have to be soue définite‘:point_ of
tinie at which they can take ‘;ction will have to be

stated as answered by our earlier discussion.

9. Dr. Nagaraja next contended that the applicant
who had put in ‘two years of  service ought ‘to have
been given notice calling fér his explanation and

not a notice of termihation with 30 days notice as

in  Annexures A—6 and A-7 under TS Rules. Because
' ;he applicant was hot confiriied and his sefviges were
of temporafy nature, the action taken by thevdepartment

uncder Rule 5[1] "'of TS Rules 1s cleérly_in order &and
we uphold the samue. There waé no queStion of calling'

- for explanation of the applicant because the department

which had'conduéted the exanination and issueG marks
list had itself :confirmed abdﬁt the mistake andv'the
applicant had ﬁothing more io say at that point.
The applicant dié'not-attempt to offer any explanation
even before us.:' Therefore, iﬁ is clear that yiving
opportﬁnity to tﬂe applicant to offer his éxplanation
would have serveG very liitle ?urpose; By éuch action

no prejudice is shown to have been caused to the appli-

b




cant. Consequently we are unable to uphold this con-

tention of the applicant.

10, In view of what is discussed above the application
lacks merit and the same will have to be dismissea.
The interim order of stay also stands vacated. Ve

had issued an interim order on 31,10.1994 ‘keeping

in view, inter alia, the pleading in the application

where the applicant had contended that he had been
confirmed in the post. On the basis of that interim
order, the applicant would have worked for some period
beyond 4th November, 1994 which is the date. when the
period of one month's notice as per ordef dated
4,10.1994 as at Annexure A-7 would ﬁave expired,
If thé,‘applicant had actually 'wofked for the period
533322*2.11.1994 till date, he would be entitled to
pay and allowances till the ‘date of pronouncenent
of this order, This, however, will not detract frou
the validity of the order dated 4.10.19¢4 as at Anne-

xure A-7 which we have upheld.

11. As regards costs we .observed that had it not
been for Dr. .Nagaraja expressing, recret ané making
subnission that it was not the intention of the appli-
cant to iwisleac us, we woulc have' impoéed costs on

~‘QgpliCant. Takine a lenient view of the matter

Yo — } iy :“l\
AP T . ‘ )
“thet parties should bear their own costs.

A

N \\‘l ) .
be more’careful in future we deem it proper to observe
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No costs.
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MEMBER {J]: MELIBER [A]
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