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CENTRAL ADMINISTRATIVE TRIBUNAL,
BANGALORE BENCH,

ORIGINAL APPLICATION NO. 622 & 792/ 1994

FRIDAY, THE 31ST DAY OF MARCH, 1995

SHRI V. RAMAKRISHNAN oo MEMBER (A)

SHRI AN . WIIANARADHYA coe MEMBER (2J)

1. Shri M.S. Kulkami,
S/o Shri Mashadeva Seshagiri
Rao Kulkemi, aged 54 yesrs,
Chief D*PFan,
Aesrongutical Developrent Estalishaent,
New Thippasandre, Bangslere=75,

2. Shri S.C. Upp.l.
s/o Shri Reopchend Uppal,
aged sbout 47 yesrs,
Chief D'men,
Gss Turbine snd & Ressarch Estt.,
CeVe. Raman Nagar,
BenGalors - 93, T Applicants

(By Advoests Shri M.N. Swamy )

Vs.

1. The Union of Indias,
rep. by its Secretary ts Govt,,
Ministry ef DefencCe,
South Block, New Dglhi-11,

2. The Scientific Adviser tc Raksha
Mantri & Directer-General,
pr Sena Bh‘v‘n. N Delhi=11,

3. The Directer,
Asrcnautical Develepment Estt.,
Nev Thippassndra Pest,
Bangalere = 75,

8. The Directer,
Gas Turbine & Resesrch Estt.,
CeVe Raman Nlﬂt.
Bangelere=93,

5. Shri R. Sathysnaraysna Rac,
Junier Scientific Otrfiser,
Aercnagutical Develepment Estt.,
Nevw Thippssandrs Pest,

U T Bshgalere = 75.

(By 1. Senisr Standing Counsel fer Ci_\tﬁl Covt.,
“Shri ®,S. Padearajaish fer R1e 4 )

2. Shri K.H. J.g‘di.h fer R“S)
0.02/- )
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Shri V. Ramskrishnan, Fember (A)

! X

" The applicants have challenged the memorsndum dated 23.6.93

trom DeR.D.0., Bangelere (Annexurs A=19) whish cenfirmed the sanierity

1ist sarlier prepared by the Aerenautical Develepment Establistment | |
(ADE for shert) and circulated en 27,7.1981 (Annexure A=7) where the i

applicante ars shown ae junier te Shri R, Sathysnarsysna Ras (R.S5). |

+

2. The facts ef the sase snd the beckgreund leading u the

present applicatien are narrated as rollews:

We may rirst tcuch en seme of the saliint reatures péttainin{; ;
to the service structure snd rule positien which are relevent in w.1
context of the present application. There ere a sst of instructiens

. b
cnllud@uleo rer departmental premotion sommittes (EL) which regulsted

all premotions/ confirmations in Class~II1 (selestion) po#o (nen~
cazetted) in Establishment/ Laboratories under Defence RoJuroh &
Develepnent Orgenisstion. Cepy of the rules ae they existed prier te
1979 sre st Annexure to the Minfetry of Derence letter dated 19,5.64.

There were eriginally 5 greups and the varieus establishments in thece

5 groups wers re-grouped inte 7 groups in 1968 and the emplcyees eof

each ¢roup were assioched to distinct osubjecte called the"iarratet

pyrsmi¢d subjects" and the premctien ef employets asaig'wdito s parti.

cular subjest had te bs werked eut and confined within tl'u‘lt subject !

!

and ne inter-subject premotions were permissible, On 18.€.79 the m#u

|

swere arended by which the subjecte within the greupe were abolished and

premotiens hed te be effected on oroup bseie and agsin ne 1ntcr—¢rwn

prometione were permissible., On 19,12.,79 the rules were rurther
amended. The effect ef this amendment wee thet wheever was tound if\i’: 4
. : 1

- 7 '
(/ s particuler sstablishoent se on 19.12.5¢ wae entitled tc have his

} .
|
R

ac ee/_“-‘




services and senierity reckened in the group tes which that estsblishment

'

,

belonged., Pars 11 of the 1964 rules provided that prometiens te ocienti- |

tis/ technisal nen—-gazetted selestion racdes would be mads on the bseis
ef the SP subject alleted ts the individusl end inter-subjeet prome~
tiens sheuld net be made. Pars 10 or these rules stipulated that en
individual in s partissder SP subjest will net nersally be eligitle
foer transfer ts anether SP subjest excepting in publie interest. The
amenduent te the rules effected en 18,6.79 de)let“ pars 9 ¢f the 1964
ruleg which laid doun 17 ssrrated pyrmid(fufbjects. ‘1t alec delsted
pars 10 of the 1964 rules reterred te esrlier. Para 11 eof the 1964
rules were amended tc the erteet that there weuld ber‘l greups and
premotiens had te Abe made on group basis and ne int.er-grcup provetiens
ceuld be made. Pars 11 was further amended sgsin en 19,12,79 whieh
sst up 17 greups including Aersnautic, Greup and the Electrenic,CGreup
instesd of 7 greups oe_t up by the 18.6,79 amendment. Paras 17 of the
1964 rules was also amended tﬁﬁ that senierity wsul¢ be determined
with reference to the grading assicned by the depsrtxental premotisn

comnittee and the ssnierity in the grede trem which premoted,

We may now turn te the tacte perteining te the parties te the
 OA. The 1st applicant (Shri M.S. Kulkarni) wae premoted te the level
of Drsuchteman GroI (DM=-GI fer shert) in the ADE en 20,12,73 and the
2nd spplisant Shri S.C. Uppal was promoted as Drgughtsman Gr.l in GTRE
with effect trem 1.2.73. They were both alletted the Serrated Pyramid -
(sp nf short) subjest "rFlight Science®, Shri Sathyansraysna Rae = RS,

was premoted te the level ef Draughteman Er.l with effeet frca 26.5.7

g BN

SRY \m Defencs Electronics Resecsrch Lgberatery (OLRL for shert), Hydersbs¢
) . N\

//"., RN ~t,he SP sulject ef Elect:mics. (Shri D.K. Rajsn was initially
o\ / ‘iepleee’ed ae the 6th :upmdent. but, on Bie retirement and at the
N /

(' n ..‘.

%\. ) i’ 'F 00.4/.
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request of the applicant,R-6 was deleted rrom the applicatisn end u.
such it is net necessary te go inte the detaile regarding hiscase).
R-5 made a request ter tranesfer te Bangalere en compassienate greunds.
The ADE, Bangalere in Osteber, 1973, stated that they were agreeable

to take R-5 against a vacaney ef Drsughteman Gr.1 subjeet te the cendi-

tien that he did net ehenge his SP subject while on the strength ef ADE.

" Aecerdingly R-5 reported rer duty at ADE on 3.4.7d4. The ADE, indtislly

cant was shown at Sl,No.11, the 2nd applicant at Sl.No,8 wher

cirsulsted the omiirity roll of Draughtsmen Gr.] where the 1:E sppli=
8

Shri{ Sathyanarayana,Rae, R=5 was shewn at Sl.No.14. R=5, tiled a writ
petition No, 6126/81 berere the Hen'ble High Court ef K;mmtlkn' ter
reckoning his senierity trem the date he was premcted as Draughteman
Cr.I at DIRL, Hyderabed. While, the Case was pending, the dJsttnmt
tiled a meme datéa $0/25,2.82 which stated that it had beer agreed ts
placs R=5 at S1.No.1 in the cadre of Drsuchteman Gr.l uitﬁ retrcspective
efrect and te give him the consequential benetits. It may be stated

here that in the writ petitien, R=S had alse sosught rer retrcspective

promotion to the level of Chief Drsuchtsman trom @ date not later than
the premotien of S/Shri C.B. Srinath and S.P. Singh Saini, th were
given such premotien in August, 1979, and whe, according te R=5 sheulé
be his juniors if his senierity in Gr.1 is reckened rrom the Jate of
his appointment to Gr.I in DLRL, Hyderabad, On wi#iesim of the mexe
by the d.parturit conceding the claim of the applicent, the learned .
single judge dieposed or the writ petitien in terms ef the cfugeéaid

memro ancd gave 3 menths time te Respendents to cosmply with the memo.

He alae made it clsar that this erder should net_be taken te artect
the intersgste ef persons whe wers net parties ta the writ petItim.

After filing the memg before the High Court, the'aépf;é”rtmmt seens te

ceeSl= |
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® have gone inte the questien again and did net give retrospective premo-
tion to R-5, who moved a contempt petitien befers ths High Court (CCC
Civil) No. 162/1982), The departasnt, in the contempt petition, teck
the otad/déj!/-(-s complainent) in that cn,) becams eligibles rer higher
senierity enly with efrest trem 19.12,79 and he could net get prometien
in August, 1979 when Shri Srinath and Shri Singh Saini were pronotad.‘
The department centended that the restructuring ettected in June, 1979
meant that as R-5 was helding SP subject sf Elsctrenics he should be
deemed te be brought ever to Electronice group with errect trom 18.6.79
and his prespects ef premotien had te be worked sut in the Electronice |
grsup. The further camdmont to the Rules en 19,12,79 which amended
para 11 further creating 17 greups as sgainst 7 groups as per 18,6.79
and which derined Aerenauties group te include the entire ADE was
referred te and the department brought out that the etreet of this
snendment was thet whosver was t"mdia a particular sstablishment as
on 19.12.79 would have his services and seniority reckened in ths
greup to which that establishment belonged. The 1979 amendments called
for proparstien ef an integrated senierity list by bringing together

afficials trem diftersnt semiority units,

The dspartaent contended that en and rrem 19.12,79, R=5 was
entitled to have his eeniority considersd in the Aeronautical greup snd
accordingly subsequent to 19.12,79, his smiority as Draughtsman Gr.l
in the Aeronautieal group was recognised and presotien accerded accor-
dingly as Chief Drasghteman. In view bg%&a departaent did not promete
R=5 trom the same date in August 1979 as S/Shri C.B. Srinath and S.P.

Singh Saini referred to sarlier. The High Court however held that as

%\{r jts earlier erdecs, the seniority of R=S5 had te be fixed in the
g f:‘{e of Draughtsman 6r.1 in the Asrenautical greup -'\ and subgegient

"'é18.6.7§ and his case for premotion censidered retrospegtively from

vesb/=
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 impugned erder deted 23.8.93 (Annexure A=15) which confirzed the ‘

the dates en which his juniors, viz., C.8, Srinath and S,P. Singh ®
Saini were premeted. The department somplied with these dirsctiens
of the High Court and promoted Re5 a® Chief Draughtsman retrespectively

with erregt trom 8,8.79,

In the ;Oanuhile the department had revised the senierity ef
Draughteman Gr.I in ADE which seniority list was clireulated by t he
momg dated 27,7.81 as at Annexure A=7. In this senierity list, the
rirst applicant Shri Kulkarmi was shown at S1.Ne.13 and the 2nd appli~
cant at Sl.No. 10 while R=5 Shri Sathyanarayana Rao was shown at Sl.
B0.2, The 18t applicant, Shri Kulkami filed Writ Petitien Ne. 4480/84_
before the High Court ef Kamataka against the seniority assioned te
R=5 uhsruc."Shti Uppal, the sesond applicant herein was alse impleaded
@s @ respondent. With the constitution of the CAT in 1985, there was
some debate as to whether the High Court or the Tritunal should deal
with the pstitien. The matter went upto the Supreme Court whish
erdored the transfer of the writ petition back te Hich Ceurt. This
writ petitien Ne. 4480/84 was rinally dispesed ef by the High Court
by its order dated 12,1.93 which recalled the srder made by ths
High Ceurt on 25.2,82 in Writ Petition Ne. 6126/81 end the respendents
including ADE were directed to reconsider the matter relating te the
senierity of the applicant vis-a-vie the private respondents in the
Writ petition which included Shri Ssthyanarayana Ras and thereaftar
detoraine the appropriﬁto sepior’ity and te glive ptmetimal benefitabb
a,cccrdingly.. The High Court; did net eonsi®r the dif.h-er""e;r'aimﬂ_dﬁs

raised in the uri£ petitioh. but observed that it would be epen ts the

petitioner to raise these grounde later 1f necessary in an appropriste L

~ proceeding. The depertment reexamined the matter snd issued the

ezrlier seniority liet prepared by ADL snd circulated e 27,7.871 @s

@.{7/a,'ﬁ




® st Annexure A=7., The spplicants have challmgel in the prcaant-appn-
catien this erder st Annemire A-19 alleging the sams as without autho-

rity of law and eontrary to the provioiona of the Recruitment Rulee and

the smiority rules and ssek a direction that the efrieial reapondento ?
sheuld be dirested te delete the name of R=5 frem the seniority rell ef
Draughtsmen Cr.1 dated 27,7.8% ..(Annexuro A=7) eor in the altemative te
place R=5 belsw the applicants and te grant the applicants the benefit
of higher promotion with eftect trom the date R-5 was promoted as Chief

Draughtsaan,

3. ‘We have heard Shri M.N, Swemy for the applieants and Shri M.S,

Padmarejaiah, the learned Senier Central Government Standing Counsel,

4, Shri M,N. Swamy, the learned counsel fer the applicents foréo-
tully argies that the agtion ef the department is contrary to the
.prelevant rules and instructiens. Shri Sathysmarayana Ras, R-5 reported
rer duty at ADE, bangalnro on 3.4,74, 1t is net in dispute that the
transter to Bangalere was on compassionate greunds., The learmned cﬁmaal
rerers to para 10 ef the 1964 rules and says that under this para, an
individual in a particular SP subject will not normally be eligibis fer
transfer to anether SP subject except in public interest. The transfer
of R=5 to Bangalers was at his request end no‘t in public interest. 1In
vieu of this pesitien, he should take his seniority as Gr.] Oraughtsman
| only trem the date of his reporting in ADE, Bancalsre, uhieh was April,
1974, The applican.ts have beceme Gr.l Draughtsman en 23.12.73 and
142,73, i.e. earlisr te the date on which R=5 reported in ADE, Bangalere.
As such, R=5's seniority sheuld be below that of the applicents. Shri M

oy, Swamy arg:es that this position was correctly retlected in the senisrity

te:amt hitially brought out by the department and eirculated by theit

ter datm S 9 80 as at Annemre Ae&. ' The de;:artsnent sltered the

0-98/‘



seniority list by thoir uubaequantllettsr dated 27.7.81 as at Annexure
" |

A=7 enly because they entered into s comprenise with R=5 and reckoned

his seniority in Gr.l with effect vlrom 260,3.,71 when he get promotion
|

a8 Gr.I in Hyderabad. They then tiled a meme befere the High Court in

 Februaly 1992 inferming the Wigh Ceurt that they had sgreed to the

| ,
' pequest ef R=-5. Such e compremise lbetuean the department and R=5

cannot adversely affect the interest of the applicants, In ract, the

|
. learned single judge had observed tklmt' it wvas not made known to the
'Ceurt whether the interest eof persens who were net made partiss te the

writ petition weuld be affected by 58 ressen of the erder passed in
|
'terme of the memo end had made it clieer that the grder should net be

‘taken to atrect the interest of persons whe were not parties to the

|
writ petitien,

| shri M.N. Swemy turther argms that the department had been
taking incongistent stand in the mtter of seniority. He stetes that
when Rel filed a contempt petition blefore the High Court in CCC 162/92,
the department took the line that ReS was in thc Electronics group and
his prospects of prmotim had te be lworked sut only in thht greup. The
depu:r&mﬁnt further stated that his cese wee considered tor prometion in
the Electrenics greup aend he; by cmpalrativa merit wae not eelected ter
promotien &nd he was not promotsd, Tlhm lealmod ‘eaunsel arg:rss that it
1e net open te the department to ge back en thie stend and claim that
R=5 is now in Aeronactics group and tllaat he wogld rank senior to the

a‘pplicants. N

|
SL Shri fieSs Padmarajeieh resiste the applicatim end cmtends

that the departxwt'*’ ecticn hed been entirely In contormity with the :

J | .
ce 59/‘“

relevent mules and dnstructions. He submite that the impugned order 1




as st Annexure A-19 i 8 deteiled erder which brings out clearly that

as R-5S was promoted te GCrede-] with eftect from 26,5.71 wherege the
spplicente were promoted te Gr.I enly in 1973) R=~5 should rank as senier
in the Gr.l cadre. The etanding counsel further statea that on transfer
to Bangslere, if was laid down as & condition that R=S will continue ts
be in the same SP ubjut'uhich wags Electronjes. The spplicants, at

that time were in the Flight Science SP group. There were ditferent
seniority lists ter these SP subjects and there was no question st that
time of having any inter-se emioﬂty between the spplicente and R-5 s
they were in difrerent SP subjecte, On the restructuring of the ergani-
satien in 1979, the 17 SP subjestes ae :laid down in 1964 rulee were
recrganised, The letter dated 19,12.79 provi.de tfer setting up of 17
groups which were different and distinct from the 17 SP subjects. Aero:/
neutics group it shown as Sl.No, 12 ‘: this ra—orgcnins:f‘ﬁwp and vthiﬁ/
greup includes ADE and all persens who are serving in ADE will torm part
of this croup. The 1979 gmendment had also gone inte the question ef
integrating esenierity of persens coming under difterent seniority streams
and para 17 of the .66 Rules wae amended to provide that aeniority will,
inter alis, bg fixed en the basis ef the senicrity from the crade frem
wvhich promoted. Ae sueh, tor premotion to Chiet Drauchteman, the senio-
rity will be determined on the basies éf entry inte the CGrade 1. R-t was

promoted te Grade-1 en 26.5.71 much earlier te the applicants.

The learned standing counsel also decs not agree that on reperting
fer duty in éangalorc in Apru\, 1974 en trenster en compassienste greunds,
R=t hae lest his senisrity. He rerere in thies connection ts the DRDO
letter dated 26.6,60 which stipulates that after the date of deconireli-
satim, i.c. after 19,12,79 tranaf.rs rrom one DPC II te enother DPC 11 -

en campescionete grounde uill be alloweu uith lcsc of sefierity, i.e.

" . | '60013/‘



| » . l,
such individuale w{ll recken their seniority trem the date of repm‘- '

ing te the new DPFC 11 Establishnent/ Laboratory. He seys that thie
letter makes it clear that the los“a of seniority hag te be entorced in
respect of transfer on compessionste greunds only ater the date of
degsentralisatien, 1,6,, 19.12.79, ‘w R~S reporte_d ter duty in Bancalere
after s transfer on compassionate ;rmnda in April, 1974, There Qas '
. no gule at that time which remltet‘j in loss of sericrity on cempassien-
ate transfer. Shri AM. S, Pa@araj-iah asserte that prier te June, 1979
_the senfority ef Draughtemen Gr.l vae maintained on an All Indie
“ seniority basie and as such thore u“a_a no question »f l‘oss of senicpity
~en transfer to new Laberatery/ Esu?ximmmt. R=5 at no time had stated
'that he was agreesble te torege senierity on his trensfer to Bangelore
‘on compassionate greunds, The only “wcmditim which wae imposed was
‘wthat he would net change his Sp subj“ect wvhich wee Eleetronics, R=§
' “thus continued te be in Electrenice “mbject uhi.‘abv,the applicants were
holding SP subject Flight Science t111 1979 when the reergenisation
“took place. The standingbceunsel f’u‘t"thn osbnits that the fingl direc-
tiens of the Hich Court were that th‘? department were to re~examing
the vhole matter relating te senlotity according to the rules end
instructions and thereafter dcterainl; the appropriete seriority and
éiva promotional benefite acccrdingly“. The High Court had recalled
t‘heit .earlier orders lgade on 25.2.62“ in writ Petition Nc. 6126/84 |
a:r;d whatover might have beer the otan‘c‘i by the authorities in the
0#:110: High Court esse, the p,nitim“nou ie that tho department is K
cﬁ.“tty bound te reconsider the matter in aceordence with the rules cnd
instpuctienes They havé dene ﬁ aftsr“ caretul consideration and 1/7
., tlewing trem such examinatien, have in“femed the applicante of the

4 ) ‘ \
N actuel position by their mmero dated 23.8,83 as at Annexure A=19,
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The leamed counse)] says .that rer these reasens thie applicatien sgheuld

be dismigsed.

6. Ue. have ear_efully considered the submissions or both sides.
Shri Nsrsyana Sumy, learned counsel fer the applicants basee his case

" essentially on the tellowing greundss

(1) Accerding ta him as per the 1964 rules transter en cnpaesieﬂéto
ground results in lose of seniority. He submite that Shri R.
Sathyana.rayana Rao, R=5 can claim sénierity as Draughf.man, Gr.I‘
only trom Aprn; 1974 when he reported rer duty in Qa‘ngalorc and
not» trem 26.5.71 when he wae actually promoted te Gréde—l in
Hyderabad. Lezrned counsel turther sibmits that seme rules
have been amended in ‘19.79 on a;ceunt of reorgsnisgtien of the
department but theses amendmerte have only prespective ef‘t‘eti:t.‘ |
Once R=5 had lost seniority as per 1964 rulee he cannet regsin

higher seniority en reorgenisatien,

(i1) shri M.\, S‘uamy cor.tende thit tho_seniority 1ist eirculated by
| the departeent en 27,7.81 (Annexure A=7) modirying the earlier
seniority list circulated on 5.5.50 was done on the basis ef a
compremiss between the degartzent and R=5S uhen the latter had
appreached the High Ceurt challenging the sarlier seniority 1ist,
The applieant?uﬂuwére adverefely.srt‘acted by the 1981 seniority
‘1iet vere not given any opﬁo:tunity te state their case befere
IR T its‘modi‘ficatim o0 27.7.81. —Atter such revieion of seniority,

the depsrtment riled a meme befeore the High Court stating that

the cleiz of R=S for higher seiiority hed beer concededs. The
leamsé counsel terme. thie @8- a canpr&mise and argues that it

annot bind the applicﬁnte if it is not done in accerdance uith

..{12/-'
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(i41) shri Nerayanaswamy also submits that the dopartment while

resisting the contempt petitien (CCC Ne. 162/82) in Wigh

\ .
Court of Karnataka diepoaed\of on 12,1.63 (Annexurs A=10) had

argied that R.S balenged only te the Electronics Group and was ‘
not in the Aeronaitio Group. Shri Swamy states that it is not

open to t he department now tlo change their stand and claim
' |
that R=5 has come inte Aaron‘auticoﬁreup and is entitled to

promotion ahead ef the applicants.

‘ _
e As recards the tirst ground, the learned counssl sesks te
|
\
draw suppert trom para 10 and 11 of the rules for departmental promo-

\
tion committee promulgated in 1964, ‘Thasa parss read as rolleus:

"i0., The alletment of one of‘ the 17 SP subjects mentioned

in para 9 above will be dohe on the basie of t he recommenda-~
tions of the Head of the Estt. where an individual is empleyed,
keeping in view the acadenic ‘qualif’ic.tion, experience ete, of
the individual concerned., An individual in a particular SP
subject will not normally be eligibls tor transfer to ancther
SP subject except in public interest,

11. Promotien to scienuue/‘ technical nen-pgazettsd selectisn
grades will bs made on the basis ef the SP subjects alletted

to t he individual and ne inte‘z»aubj ect promotion will be made."”

\
It 1s seen from the above that under para 10,nn individual in
|

a'particular SP subject was not normally eligitle for transfer to ane=
[ ' ’ ' )

ther SP subject except in public interest. Para 11 barred inter~
|

subject premotien. In the present cas‘e, respendents contend tha when

S : o _ e e
R=5 reported back in Bangalsre on 3.,4.79 he was continued as DM Grade-l
| _

in Electronics SP subject itself and hf wee not transferred to Flight

Science SP subject held by the applicant. The department, therstere,
submits that there has been no deviatibn from para 10. The smendment en -
18.6.,79 deleted pare 9 providing fer 17 serrated pyramid subjects anéd

para 10 which debarred in the normal cr\surse transter of an officer from

| | . ) ‘ » v cee 13/& :




ene SP subject to another. It alse amended pﬁra 11 to provide fer 7 - |
greups istead of 17 SP subjects and which restricted promotion enly '
within the same group. On 19.12,79 this was further amended to previde
tor 17 groups which included Aeronautic.greup add Electronic graup. Aero-
nauticigroup was shewn at Sl.No. 12 as tollews:

®"Aeronguties Group s Gas Turbine Ressarch Estt,, Aeronautics

Development Estt;, Chief Resident Engineers (at Engines,

Afircratt, Hyderabad, Kannur, lLucknew, Nasik, Sunabeda,

Kirkes) and Head Quarters posts," '
Elsctronic GCraup was shown at S1.,No.6 to include Derence Science Labo-
ratory, Oerence Laboratory, Solid State Physics Lgboratory and Defence
Electronics Application Laboratory. Shri Padmarajeiah submits that
trom Sl, No, 12 ,“' is clear that all persens werking in the ADE whieh
included R=5 would beceme part of the Asronautic:Group and the earlier
sllotment of SP subject is ne longer relesvant. As R=5 was in ADE en
19.12,79 he had cene over to the Aeronautiesgreup en that date though
earlier he was allotted to Electronic, subject. The 1979 reorganisatien
required 1ntegrat1m of seniority ef persens in the same éroup even if
they were alletted to different SP subjects and were earlier in diffe-
rmt'amiority bunits. Thg learned standing ceuncel submite that fer
such inkgration, the date of entry into the relevant grade is relevan t.
R=5 had entered in Grade=I on 26,5.71 whereas the applicants were promé-
"tad.to this gra-t.!e ohly in 1973, Shri Pa&m_arejaiah turther assers that
R=5 had not lost senierity on his coming over to Bangalore on compassionate
transf'u:. He refers to the reply statement ef the respendents. We may

extract thd relsvant pcriim fros para € of the reply statement ss

"It ie clarified here that the seniority ef Draeuchtsman Gr.l
prior ‘to June, 1979 was maintained o1 All India Seniority

Wbasis and ae suéh there was no gquestisn of losing senjority -

. -trafisfer te @ new leb/Estt ‘sven en compassienate grounds. :

owever, sinCe seniority was maintsined on SP subjectwise the

[individuzlse cﬁ compasesionate érancfer were net allwed te

chénge their eubj ect. e

ST o : - ;: ‘ ..14/-»




He alss contends that transfer from one group to snother on compa.siu-‘a !

grounds would entail loss of senierity only aftor 19.12,79. He reters
in this cennectien to the Ministry's letter dated 26,8.80 (Annexure R-6)

which ie reproduced belows

" Subjects= RULES FOR CLASS II1Y (SELECTION) POSTS

Reference this HQ letter of oven numbéer dated
29 Dwo 790

2¢ With the decentralisatien ef DPC~11 a doubt has been
raised by some of the sstablishments about tixing the seniority
of individuals who were posted to them on compassionate/ admini-
strative grounds, In this connection/; it is clarified that all
such individuals have to seek their promotion/ confirmation in
the DPC=11 of the establishment where they were in position at
the time of decentralisation i,s, on 19 Dec 79,

3. Atter the dats ef decentralisation, transfer trom one
DPRC~I1 to another DPC~I1 on compassiocnate greunds, will be
allowed with less ef seniority i.e,, such individuals will
reckon their seniority rrom the dats ef reparting te the neuw
(DPC-11) establishment/ laboratory. However, in the case ef
individuals who are transferred en administrative crounds,
they will be allowed to carry forward their seniority in the
ney DPC-II, "

He, therefere, urges that the spplicants' case that R-5 would count

his senierity in Grade~] only trom April, 1974 on his reporting st

ADE, Bangalere is without sny merit.

The applicants had tiled a detailed rejoinder te the reply
statement of the respondentss They have not rebutted the stand of the
respondents that prier to 1979 there was no question ef losing senio=
rity en transfer to anether establishment even on compassionate grounds,
jn particular' para 6 of the reply staiemmt and the contention of
the department based ;:n the letter dated 26,8.80 (Annexure R=6) have
gon e unchallenged.i The refe:ewce}vparas 10 and 11 ef 19_5& rules does
net help the 8ppli;ants ae novhere it has been mentiened in these paras

that as per the 1964 rules transter on compassionaté grounds resulted

in loss of seniority. The spplicant have not shown eny rule or

00015/"‘
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-" ~ instructions to substantiate their stand.. In the light ef th‘ catego-
rical a;atemlnt wmade by:the departﬁantfthit.b;idr to 1979 trénarer on
compassionate grounds did net result in less of.saniority for which
they have pr?ducoét;:;oriale in aupport; ve have to hold that R-5's | ?
sanioriﬁy in Grade~1 should date hnck ts 26,.5.71 when he got the |

promotion in Hyderabad and cannutbbe rastrictéd only trrom 3.4,74 when

he reperted ter duty in ADE, Bangalora;

8. We alse do not tind luch‘rorcq in t he contentieny that the
raviaedvbaniority 1ist circulated - 27.7.81 was on the basis .f'.
compromise between the department and R;S and the same is net & -
binding on the applicants. RS had filed a writ petition No. 6126/81
befere the Hon'ble Hich Court of Karnataka where on the basis of a

memo tiled by the Govt. agreeing to the reliet soucht tor by R.5 the
_writ petition wae dispesed of in terms of the arsesaid memo, The
}earned single‘judge in para 5 of the erder had made it clear that the
order should not be tskén te attect the interests of persons whe uefe
net parties to the Writ Petitien.

After protracte¢ litication and after the matter was remitted

back to the High Court &s per fhe Supreme Court'e directions, the

High Court in WP No. 4&80/84 filed by the pfesent applicant observed

in its erder dated 12.1.93 that the directions conteines in pars 5 of
the Hich Court'e erder in WP No. 6126/81 had still to be complied with.
The High Clu:t recelled the crder made on 25.2.82 in WP No. 6126/81 and .
.diractsd the department te recorsider the matter of seniority ef the

present applicarts vis-a-uxs R-5 and others and thereafter detetmin

the appropriate aenxority and give prcmotional tenefits accurdxngly.

CeediBf=
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the memo dated 23.8.93 as et Annexure A-19 which is the impugned '
order. It is thus clear that whatever micht have trenspired earlier,
ths present pesition is that the department after re-examining the
metter of seniority had ‘cnmto e conclusion that the seniority
list prepared by ADE and cireulated on 27.7.81 allotting @ higher
seniority to R=5 as compared to the applicants uaé in erder and

confirmed such senierity list,

On re-ergenisstien in December, 1979/ the smniority of R=S gnd
the applicante had te be integrated and this hade«;e by the dopar;‘t-@
ment tollowing the principle of date of entry in Crade-1 of the con-
cermmed ofricials. We, therefore, de net upheld thiz contention that

the 1981 seniority liet is based only on aunderstanding between the

(7 l'{ﬂ/
department and R-Sﬂ;:{; not ir contormity with the rules.,
/
9, Shri Narayanaswamy alsoc cemplains that the department had

been teking inconsistent etand. When R=5 tiled & contempt petition
before the High Court in CCC 162/82 the departpent hac saic that ReS
continued to be in the Electronice ercup and his prospects for premo-
tion had te be worked out only in that group. The lesrned counsel
turther ststes that the depertsment had ssic that R=-5'e case was consi-
cdered for prometien in the Electrenics Group and as hey, by @ compara=-
tive merit, was not selected fer promotien, he was not promoted,

Shri M.N. Swamy submits that the department now carnet say that R=5

is in the Aercnautice Group,

The lesrned standing counsel does net agree with Shri M.\,
Swamy, He submits that whatever micht have beer the etenc ef the

departaent earlier, the High Court ty its order deted 12.1,S3 had

directed the department te conduct e de fxous.“e_xzsxida'}.ien‘“g f.the senio-

ity in questien end t:hie according te Shri Padmarejnlgﬁ hes been dene

00017/‘ |




" - properly by the department and communicated as per Annexure A=19.

Apert trom this contenty.ipn/iitwie aleo noticed that the context in

which the contempt petitien was filed by R=5 was different. In the
sarlier writ pestitien R-5 had aeked fer highorbs'eniority over tve
persons namely, Shri C.B. Srinath and Shri S.P. Singh Saini who he

-claieed were juniers te him in Grade-1. Thsese twc were promoted by

the departsent te the next higher grede of Chief Draughteman with
etftect trom August 1989 whereas the applicant was not' 8o ﬁrmoted. i
The departeent in ¥.P. No. 6126/81 had cmcededr the clair of the
applicant and f11§d 8 memo to the 6ft'ect that he had beer ranked

higher in seniority as cempared te Shri Srinath, etc. and tho_pau-_
tioner's cese for premotien en the basie ¢ the revised senicrity

would be considered retrcepectively in accerdance with the relevant
provisions. The department later on took the view that para 11 as
amended on 18,6,79 did not result in bringing him ovo{vAermautim

group and R=S continuéd te be in the Electronics greup. The depart~
ment however ymt on to say that with effect rrom 19.12;79 when the
rules were further anen‘da‘,R-S was entitled to have his services and
seniority reckoned in Aeronautic) greup es he was actually working o

in ADE, Bangelsre as on 19,12,79. The department clesrly sia;tg ‘- o
befere the High Court that subssquent to 19.12.79 the senier ty;tn -
the bn Grsde-I in the Aercnautic,group was recognised and promotien

tc the higher level of Chief 6" was accorded. ‘ The High Cour.t hewever
held that in terms ef merc riled by the departsent oatlier’ R~S was

entitled to get presotien in Augusti1979 itself hen Shri C.B. Srineth -

wes promoted »and'notr MIy‘.gifter719.1‘2'."‘1‘5'.“7’ R AT

In any case it ie seen thet the department had tsken the -

etand that R=5 fe entitled-te gst hiher senfority with errect trem .
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19.12,79 and had prometed him as Chief DM soon after 19579 whereae the
applicants in the present OA received such promotion much later. Ths
depertmant thererere had been holding ever in Jsnuary, 1983 that R-S
was senier to the present applissnts. We may alse rerer ts part of
pere 6 of the High Ceurt's erder in the contempt petitien dated
12.1.83 which resds as bslews
"The centreverey on thie point is really in a short compase,
According to Shri Ullal it was on 18,6.,79 that complainant
becomeé entitled to be considered in Aeronauticel greup.
Accerding te Shri Bhatt it is only on and atter 19,12,79 the

complainent become so entitled, Promotion en the latter
baeie has been accerded te him,®

It is clesr rrom this that the depsrtment had not taken the stand
earlier that R-5 coniinued to be only in Electronic, group even after
19,1279, They had not stated anywhsre ner even implied befere the
High Court that in their view the present applicante should be given
higher senierity as compared te R-5. In complisnce with the direc-
tiens of the Hich Ceurt, R=5 wge promoted retrcspiectively as Chief DM
with ettect rrem 8,6.79. Thie contentilin ot the applicants that the
Departrent had taken a stand in their taveur berere ths High Court
while resisting the CCC (Civil) 162/82 and that they had now chaneed

their positien 1s net borme eut by racts.

10. WYe thererere hold that none et ths greunds urced by the

ipplicante has been established.

1. In the light' of the rorsgoing discussiens, we find ne merit -

in the preeent applications which are diemiseed with no order af te
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