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CENTRAL ADMINISTRAT IVE TRIBUNAL
h BANGALORE EENGH

Second Floor,
Commercial Complex,

Indiranagar, -
BANGALORE-~ 560 833,

Dated: 4 DEC 1994

APPLICATION NO: 300 of 1994,

APPLICANTS ;. Sri.T.S.Anandan,
vV/s.
RES PONDENTS : - Secretary,Deptt.of Posts,New Delhi
and others.,
Te
el 1. SrikVQV.Ealan.AdV0¢ate:4'%:5-4 gjtfsffffﬁ::i;?Q?c(~‘
o . No.75, Muddappa Road Cross, -
‘ 2. Sri.M.S.Padmarajaiah, Senior Central
. Govt.Stng.Counsel,High Court Bldg,
Bangalore-1.
Suhject ;- »Forwarding nf cepies of the Order~ passed by the
: Central Administrative Tribunal,Bangalare.
——XX=—
Please find. enclesed herewith 4 Copy of the ORDER/
STAY ORDER/INTER IM ORDER/ passed

by this Tribunal in th
ziﬁ?(s) on 0€-12-1994,
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SHRI V, RAMAKR ISHNAN

CENTRAL ADMINISTRATIVE TRIPUNAL,
PANGALORE BENCH.

ORICINAL APPLICATION NO. 300/ 1994

TUESDAY, THE 6TH DAY OF DECEMBER, 1994

L R

SHRI AJN. VUJIIANARADHYA cee

Shri T.S. Anandan,

Aced 45 years,

S/o Late Shri T.M. Samy,

LSGPA, Fancalore CGPO,

Eangalore - 560 001. , ees

( By Advocate Shri V.V. Balen )

Vs.

1. Union of Indis,
Secretary, Deptt. cf Posts,
Dak Tar Bhavan,
New Delhi - 110 001.

2, The Chief Postmaster Ceneral,
Karnataka Circle,
Bangalore - 560 001,

3. The Chief Postmaster (Gaz),
Bancalocre G.P.0.,
Bangalore - 560 001, ses
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MEMBER (A)

MEMBER (3J)

Applicant

Respondents

( By:Advocate Shri M.S. Padmarejaiah, Senior Standinc

Counsel for Central Governmt).

ORDER

Shri V. Ramakrishnan, Member (&)

O

The applicant herein is aotgrieved by the fact that his date

of promoction to time bound one promotion scheme has been tixed as

on 1.8.91 instead of as on 30.7.91 on which date he claims that he




|

2., We have heaﬁﬁ Shri V.¥. Balan tor the spplicant and Shri M.S,

Padmarajaiah, the ﬂiarned Sentior Standinu Counsel.,

3. The applicant participated in a pen doun strike on 14.9,84

aloncwith a number of others|for which the department issued an order

|
dated 1.10.84 intimating that he had been intlicted with break in

service with all attendant consequences including loss of pay and

allowances under FR 17 A. SJ)bsequently, by a letter deted 7.6.85,

the Post Master General, Bandalore had reconsidered the matter changing

|

the punishment of treak in s¢rvice and treating the date of unauthori-

sed absence as 'di%s non'.

i

- applicant participated in an|All Indie General Strike.

i

‘occasion also the Jepartment treated this day as 'dies non'.

a subsequent occasion on 25.5.89, the

The

depe rtment has teken the view that as these two days were trested as

|
'dies non', the applicant had

not completed 16 years of qualifying

service as on 30.7.91 but conpleted the qualifyinc service only on

|

1.8.91. The applicant ie agdrieved by the stand of the department.

Shri Balan says that this has resulted in the date of increment

oetting postponed by one month as the increment would be available

only from the 1st ok Aucust 9f the subsequent yesrs instead of the

1st of July. 1In support of his arqument that the department's stand

: |
was illegal, Shri Balan brings to our notice the decision of the Full

Bench of this Tritupal in TA No. 1104/86 and 1089/86 in the case of

Mallela Sreerama Mukthy and Another versus Unicn of India & Others

which was disposed rf on 17.8.89 by the Hyderabad Bench.

In this

judgement it uwes held that edecutive instruction cannot be conflicting

with the rules. Shki Balan %uhmits that the action taken by the

|
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" department was under FR 17 A which inter alia, provides that a period
of an unauthorised absence in the case of an employee as a resylt of
coing on strike, etc. shall be deemed to cause an interruption or
break in service unless otherwise decided by the competent authority
for the purpose of leave travel concession, quasi permanency and eljci-
bility tor appearing in departmental examinations tor which a minimum
period ot continuous service is required, Shri Balan submits that
this rule does not provide for the minimum period of conginuous service
for the purpose of promotion, such as to TBOP. Any instruction to the
contrary which goes against the statutory rules is fllegsl, Shri Balan
aleo refers in this connection to the reply statement of respondents

...that Ydies non' is not a puniehment¢w=Hefelso‘st;tes:that”itfiS“a well~- -
~@stablished principle that every' tovernment iservant ‘has to -be considered
tor promotion in accordance with the provisions of the recruitment rules.
In the present case, according to recruitmept rules, only 16 years of
service is required for promction and as the applicant joined service
on 30.7.75, he completes 16 years of service on 30.7.91 and he should

have been promoted to higher post under TBOP scheme on that date,

4, Shri Padmarajaiah opposes the application on the cround that the
term 'dies non' means ‘the day did not exist'. As such, tor the comple-
tion of 16 years of qualifying service, the existence of .two. days,
namely, 14.9,84 and 25.5.89 should be taken as if they did not exist.

He reters to the Chambers'! Dictionary which detines 'dies non' as

'a day on which judges do not sit, or one on which normal business is

- ITwe  not transacted'. The learned counsel for the respondents arcues that

o~
%

b

.o o= this means that the day did not exist at all. He also disputes the

contention of Shri Balan that the action of the competent authority

'

has in violation of the statutory rules., He avers that FR 17 A
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provides that a period of unauthorised absence on account of strike

shall be deemed to cause break
Competent authority dan, howeve

of leave travel concession, que
appearing tor departdental exam

that Rule 17 A does Tot restrig
purposes of leave travel concesg
in appearing tor the |department
therefore, submits tﬂat the dep
the general circular%dated 25.3
cations to the Post Masters GCen
declared{as ‘dies non' will not
- Pying s%ruice ror the purpose of

P

suffer from any infipmity,

5. We have carefully gone

main contention 1is th?t the in

period treated as 'di@s non' sh
\

qualifying service tor the purg
I

violation of the statptory rule
|

rajaiah arcues tha.thr scheme j
department issued exebutive ing

schemMeg,

6.
unau thorised absence on account

‘VM
break in gervice for certain puy

has not been taken uncder FR 17

the period as an interruption d

to treat the period ag 'dies non'.

tho the submissions,

Rule 17 A as brought out

1%

in service of the employee. The

ry decide otherwise tor the purpose
si permanency anc elicibility in

ination. The learned counsel contends
t the break in service only tor these
sion, quasi permanency and elidbility
al examination. Shri Padmarajaiah,

artment's action wss correct and that
+B88 issued by the Ministry of Communi-
eral which stipulates that the period

be taken intc account towards quali-

time=bound one promotion;doesunbt»~m

Shri Balan's
truction of the department that the
ould not be taken into account towards
ose of promotion under the TBOP is in
s, namely, FR 17 A. >hri M.S. Padma=-
tself is executive in nature and the

tructions tor implementinc thise

earlier provides that a period of
of strike shall be deemed to be a
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rp se§( In the prese case, action
A as the department has not treated
r break in service but has chosen

The question of restricting
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the interruption or bresk in service that the employee only tor the
purpose of leave trevel concession, quasi permanency and elicibility
tor appearing in the departmental examinations does not arise in the
present case as there is no interruption or break in service. 0On the

other hand, the two days have been taken into as 'dies non' and the

applicant will not get any pay and allowances for these days and this

period will not qualify for pension. In view of this the contention
of the applicant that the provisions of statutory rules under FR 17 A

have been violated is without substance. As these tmo days were

treated as 'dies non' they should be taken as non-exzstent and could;

~ 4 - {q/ not be ex-‘teaﬂ.ed for computing 16 years of qualzf'ying eervicrand thafj;-:f

Completion of 16 years of eligible service gets postponed to 1st of’

August, 1991. It is unfortunate tor the applicant tha the difference

in two days has resulted in postponement of increment by one month P
but the same cannot be helped. Shri Balan draws our attention to the

tact that the department has stated that these two days treated as

'dies non' will not constitute any break in service. It however, does

not automatically mean that these two days should be counted tor eli-

T
T
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pwdlble service. The consequence ot bresk in service is that the past

™~ . ~ . ) bt % cn o R : ;
isefvidé gete forfeiteq‘whereas tée treatment of the period as 'dies : N
ron' results in past service being counted excludirg the date treated
':’ m)}t\- 7

5 s }/r’
‘qgﬁlgzggmfgf In the light of the Toregoing, we tind that the action of the
departrent is in order. The application is, theretore, dismissed with
TRUE COPY

nc order as to costse.
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