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TRALIS RIBW  AL 
BAjN 	EENC H 

Second Floor, 
Commercial Complex, 
In dir n a g a r, 
BANGALcRE_ 560 e38. 

rated: l 4  DEC j 

APPLICATIQ\j NO: 300 of 1994, 

APPLICTS: Sri.T.S.pandan,. 

V/S. 

RESPDENT: Secretary,Deptt.of Posts,New Delhi 
and others., 

T. 

1. 	Sri.-V.V.Balan,Advocate, 
No.75, Muddappa Road Cross, 

2. 	Sri.M.S.Padmarajajah,Senjor Central 
Govt.Stng.Counsel,j-jjgh Court Bldg, 
Bang alore-1. 

Suhject; 	Ferwarding nf es  
Central Administrativ of the OrdQr Passed by the e 

—xx-- 
P1ese find.encl.sed herewith a copy of th ORDER/ 

STAY OR ER/TERJ ORDER/ Pss&d by this Tribj ii-  the, above mentioned applicas) on 06-12-1994. 

DE P L f I h- R E: G ITS TT R A TR 

gm* 	
JUDICIAL BRANCHES. 
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CENTRAL ADcIIWISTRATjt,E TRIPIJNRL, 
BIkNGALORE BENCH. 

ORIC11AL APPLJCATJON NO. 300] 1994 

TUESDAY, THE 6TH DAY OF DECEMBER, 1994 

SHRI V. RANAKR1SHNAF 	 ... 	MEMBER (A) 

SHRI A.N. VUJJRFARADHYA 	 ... 	MEP1BER (J) 

Shri T.S. Anandan, 
Aged 45 years, 
s/c Late Shri T.M. Samy, 
LSGPA, Eangalore GPO, 
Eançalore - 560 001. 	 ... 	Applicant 

( By Advocat.e Shri J.V. Balan ) 

4 	 Vs. 

Union of India, 
Secretary, Deptt. of Posts, 
Dak Tar Bhavan, 
New Delhi - 110 001. 

The Chief Postmaster Ceeral, 
Karnataka Circle, 
Ban galore - 560 001. 

The Chief Postmaster (Caz), 
Bangalore G.P.O., 
Bancalore - 560 001. 	 ... 	Respondents 

( ByAdvocate Shri M.S. Padmarajaiah, 5aior Standing 
Counsel for Caitral Governriit). 

ORDER 

Shri V. Ramakrishnan, Member (A) 

The applicant herein is aggrieved by the fact that his date 

of promotion to time bound one promotion scheme has been fixed as 

on 1.8.91 instead of as on 30.7,91 on which date he claims that he 

completed 16 years of service as he was recruited as Postal Assis— 
/ 

-\tant on 30.7.75. 
ji-.  
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We have heard Shri J.1I* Balan for the applicant and Shri M.S. 

Padmarajaiah, the learned Sior Standinc CoLjrel. 

The applicart participated in a pen down strike on 14.9.84 

alongwith a number of othersfor uhich the department issued an order 

dated 1.10. 84 intinating tha he had been intlicted with break in 

service with all attendant 

allowances under FR' 17 A. 

the Poet rnaster Geral, Ban 

the punishment of break in $ 

sed absence as 'dis none. 

applicant participated in an 

occasion also the department 

deçBrtment has takBl the vi 

'dies non', the applicant b 

nsequences including loss of pay and 

bsequently, by a letter dated 7.6.85 9  

alore had reconsidered the matter changing 

rvice and treating the date of unauthori— 

in 	subsequent acasion on 25.5.89 9  the 

All India General Strike. On this 

treated this day as 'dies non'. The 

that as these two days  were treated as 

not completed 16 years of qualifying 

service as on 30.7.91 but corpleted the qualifyinc  service only on 

1.8.91. The applicant is agirieved by the stand of the department. 

Shri Balan says  that thisha resulted in the date of increment 

getting postponed by one mon h as the increment would be available 

only from the let of Auwst cf the subsequent years instead of the 

1st of July. In support of is argiment that the department' s stand 

was illegal, Shri Oalan brin s to our notice the decision of the Full 

Bench of this Triiral in TA No. 1104/86 and 1089/86 in the Case of 

Mallela Sreerame 1tithy and nether versus Unicn of india & Others 

which was disposed f on 17..89 by the Hyderabad Bench. In this 

judgement it was head that e 
I 
ecutive instruction cannot be conflicting 

with the rulEs. Sh'i Balan ubrits that the action taken by the 



department was und& FR 17 A which Inter alia, provides that a period 

of an unauthorjsBj absence in the casE of an employee as a result of 

going on strike, etc. shall be deemed to cause an Interruption or 

break in service unless otherwise decided by the competent authority 

for the purpose of leave travel concession, quasi permanency and elIci-

bility for appearing in departmental examinations for which a mininum 

period at Continuous service is required. Shri Balan submits that 

this rule does not provide for the minimum period of continuous service 

for the purpose of promotion, such as to TEOP. Any instruction to the 

contrary which goes against the statutory rules is illegal. Shri Balan 

also refers in this connection to the reply statement of respondents 

..that'djes none is not a 	 wAIl- 

:t-blished principle that everygovsrnentiservant.has to be ons-idered 

for promotion in accordance with the provisions of the recruitment rules. 

In the present case, according to recruitment rules, only 16 years of 

service is requirel for promotion and as the applicant joined service 

on 30.7.75, he completes 16 years of service on 30.7.91 and he should 

have been promoted to higher post under TBOP scheme on that date. 

4. 	Shri Padrnarajaiah opposes the application on the oround that the 

term 'dies non' means 'the day did not exist'. As such, for the comple-

tion of 16 years of qualifying service, the Existence of -two. days, 

namely, 14.9.84 and 25.5.89 should be taken as if they did not exist. 

He reters to the Chambers' Dictionary which detines 'djs non' as 

'a day on which judges do not sit, or one on which normal bisiness is 

not 	 The learned counsel for the respondents arwes that 

this means that the day did not exist at all. He also disputes the 

contention of Shri Balan that the action of the competent authortty 

was in violation of the statutory rU]F.S. He avers that FR 17 A 

4, 
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provides that a period of unsu horised absence an account of strike 

shall be deemed to cause break in service of the employee. The 

compet,t authority can, hOWEV r, decide otherwise for the purpose 

of leave travel ConcEssion, qu Si permanency and alicibility in 

appearing for depertrrlental exa ination. The learned counsel contends 

that Rule 17 A does not restri. t the break in service only for these 

purposes of leave trvel conce Sian, quasi permanency and eliility 

in appearing for the departnien al examination. Shri Padmarajaiah, 

therefore, submits ttat the de artment's action was correct and that 

the general circular dated 25.. .89 issued by the PU.nistry of Communi—

cations to the Post Plasters General which stipulates that the period 

declared, as 'djs none will not be taken into account towards quail—

Vying service for te purpose o time—bound one promotion doe$rtàt 

suffer from any infirtity. 

We have careVuily gone into the subnissions. Shri Balan's 

main contention is tMt the in truction of the department that the 

period treated as 'dies non' s ould not be taken into account towards 

qualifyinc service t'o' the pur ose of promotion Lrnder the TBOP is in 

violation of the stattory rul s, namely, FR 17 A. 	hri M.S. Padma— 

rajaiah arces th. 
thb 

 scheme Jtself is executive in nature and the 

department issued exeutive in tructions for implementinc this 

scheme. 

Rule 17 A as brought out earlier provides that a period of 

unauthorjsed absence on account of strike shall be deemed to be a ''V-- /-- - 
break in service tor certain pt1rp5ses1  In the prestht case, action 

has not been taken under FR 17 A as the department has not treated 

the period as an intel'ruption Or break in service but has chosen 

- 

to trEat the period a 'dies 
	

The question of restricting 
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the interruption or break in service tjt the employee only for the 

purpose of lEave travel concession, quasi permanency and eligibility 

for appearing in the departmental examinations does not arise in the 

present case as there is no interruption or break in service. On the 

other hand, the two days have been taken into as 'dies non' and the 

applicant will not get any pay and allowances for these days and this 

period will not qualify for pension. In view of this the contention 

of the applicant that the provisions of statutory rules under FR 17 A 

have been violated is without substance. As thesetwo -  days were - 

treated as 'dies non,  they should be taken as non-exxsent and could - 

L 
,V not be eted for computing 16 years of qualifying srvice—and the 

completion of 16 years of eligible service gets postponed to' 1st of 

Augist, 1991. It is unfortunate for the applicant that the difference 

in two days has resulted in postponement of increment by one month 

but the same cannot be helped. bhri Balan draws our attention to the 

tact that the department has stated that these two days treated as 

'dies non' will not constitute any break in service. It however, does 

not automatically mean that these two days should be counted for eli—

gible service. The consequence of break in service is that the past 

service gets forfeited, whereas the treatment of the period as 'djes 
* 	 A 

z 	- 	non' results in past service being counted excluding the date treated 

as'dies non'. 

T. 
in the llcht of the toregoing, we find that the action of the 

department is in order. The application is, therefore, dismissed with 

no order as to costs. 

ovt1, s_,.. - 
eflPal Adrn 

jStti"6 TribUfl1 

aflgaIor0 Bench 	( A.N. VUJJANARADHYA ) 
ngai01e 	 (EIBER (j) 
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