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CENTRAL ADMINISTRATIVE TRIBUNAL,
BANGALORE BENCH,

ORIGINAL APPLICATION NO. 1280/ 1994

TUESDAY, THE 4TH DAY OF OCTOBER, 1994

SHRI V. RAMAKRISHNAN coo MEMBER (A) ‘

SHRI AN, VUJIANARADH YA ven MEMBER (J) |
Between

Shri K.N. Narahari,

Aged 59 years,

S/o Shri Venkat Rao,

1288/1, Upstairs,

4th Cross, KoNo Puram,

Mysore - S70 004, coe Applicant

( By Advocate Dr. M.S. Nagaraja )
And

1. The Chief Commissioner of Income Tax,
Karnataka and Goa,
Central Revenue Building,
Bancalore -~ 560 001,

2, Central Board of Direct Taxes,
Represented by ite Chairman,
Central Board of Direct Taxes,
Government of india,

New Delhi, ’

3¢ Union of India,
represented by
Secretary to Government of lndia,
Ministry of Finance,

Departeent of Revenue,
New Delhi - 110 QO1, P Respondents

( By Advocate Shri M.S., Padmarajaiah, Senior
Standing Counsel tor Centrel Govt. )

ORDER

Shri V., Ramgkrishnan, Member (A)

o AR The applicant in this case who has retired from the Indian

‘ V. Revenue Service as Assistant Commiesioner of Incometax with efrect

: trom 31,8.93 is aggrieved by the order of the department dated 20.1.94
. ',b ag at Annexure A~3 imposing certasin conditions while considering his

N \E-\ ‘04 o request to accept commercial employment after retirement.

i - / ' | cee2/



|
1]

l ki ®

!
2. The Tribunal by its orq-r dated 5.9.94 had stayed the operation

of the impugned order Tated 20.1,94 as at Annexurs A=3,

e We have he;rd‘Dr. M. S,

Nagaraja tor the applicaent and Shri M.S,

Padmarajaiash, the lear¢ed Senior Standing Counsel.
\

4, Or. Nagaraja submits tﬂat Rule 11 of CCS (Pension) Rules which

dealt with the questioT regardinlg acceptance of commercial employment in

respect of officers of| Indian quenue Service Group 'A' had been struck

down by the Tribunal in the casd of Shri R. Kapur vs. Union of India and

others disposed aof by the Ptinc%pal Bench of this Tribunal on 31,12,86

reported in (1987) 2 A the ground that Rule 11 was unconstitutio- -

C 771 on

|
|

nal. Or. Nagaraja fturther arguds that in the case of Shri Kapur, conditions

identical to those as Fpecifiad in Annexure A=3 were imposed and the
Tritunal had held them to be unfeasonable. Or. Nagaraja prays that we
should also set aside the condifions. Shri Padmarajaiah on the other

hand submite that conditions as|at Annexure A=3 were imposed by the

department in terms ot Rule 10 4? CCS (Peneion) Rules and not in terms

of Rule 11 which had been struck down. Thisg position has been brought

out in the reply statément tiled by the respondents. Shri M.S, Padma-
rajaiah also reters to Rule 10 ds) of CCS (Pension) Rules which provides
tor submission of a rlpresantat on where the retired otticial is aggrieved
by any condition imposed by the government while cranting permission rer
accepting commercial amployment! Shri Padmarejaieh states that this was
not done by the appli%ant. As it is a statutory provision, it was obli-
gatory on his part to avail himpelt of this statutory remedy before

identical case of K.

approaching thie Tribunal. Shrj Padmarsjaiah states further that in an
enugopal Raju in OR 793/94, disposed oft on

310,94 thie Tribunal had takenthe view that the applicant therein

A

' //// appropriate authority

1 had to submit a rejresentati:n in terms of Rule 10 (5) before ths
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5. Or. Nagaraja submits that the applicant wes not awsrs that the

conditions were imposed in terms of Ruié Td but he was under the impres=

sion that the conditions wers imposed under Rule 11 as the letter at
Annexure A-3 did not cite any particular rule. He also draws our
attention to the case ot M.V, Javali vs, Union of Indiﬁ.and others in

0A 668/91 whers 1daw£;§éi conditions imposed were set aside by the
Tribunal, He contends that the judgement in Kapur's case makes it clear
that the conditions were unreasonable and that there was no reason as to
why Group 'A' officers should be barred from handling specific matters
before the independent judicial bodies over which these officers never
exercised any authority and could never be expected to exercise any
influence., The learned Counsel states that the position has been clearly
stated in pafagtaph 46 of the Judgement in Kapur's case and in particular

referJto the following observations in that paras

"If a lawyer, whether he is a pensioner or a non-pensioner,
attempts to influence the admknistration or the authorities,
Tribunals or courts before whom We practises, he would be
guilty of misconduct and would be punishable accordingly. -

A fair practice of law cannot in any way affect the purity
of administration. Efqually the administrative secrets which
the officer may have come to know while in service could be
of little help to an assessee. It is difficult to conceive
how the purity of administration can be ensured by merely
preventing the pensioner from practising law which he could
not otherwise sully. And if he can do so otherwise also, of
what use is Rule 11."

In the light of this position, Dr. Nagaraja argues that it is Clear that

imposition of the present set of conditions whether under Rule 11 or Rule

10 would bg unreasonable and will have to be set aside.

6o Whatever may be merits of the contention of Dr;‘Négaraja, the
position as it exists today is that Rule 10 which empowers the Government
to impose conditions before giving permission to £ako up commercial
employment éﬁgis holde the fields This rule has not Seen challenged by
the applicant. It is also not in dispute that ths applicant had not

cood /=
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submitted any representatim to thc‘ government efter getting the lstter
dated 20.1,94 as at Annexilre A-3 imposing certain conditions. In vieuw
of the provisione of ﬁhlé]10 (5) of the CCS (Pension) Rules read with
Section 20 of the Adminthretive Tribunal Act, it is obligatory on the
part of the applicant to {uexhaust the remedy of representation to the

Department before approai’hing thie Tribunal.

’ l)‘ébv‘(
Te In view of the Fosition #s brought outband following the

decision of this Tribunal in OA 7#3/94 we direct that if the applicent
submits a representation’ in terms ’of’ Rule 10(5) within one month from
the date of receipt of a" copy of *his order, the same should be disposed
of by the competent autWority uit+in three months from the date of
receipt of such represen"tation an+ pending final decision by the compe-
tent authority, the ordTr of stay/against the operation of Annexure A-3

will continue., ‘
|
8. with the above’ dbservatfions the application is finally disposed

of with no order as to L:osts.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH : BANGALORE

DATED THIS THE THIRTEENTH DAY OF NARbH, 1992

/

Present t Hon'ble Shri P.S. Habeeb Mohamed ese Member (A)

Hon'ble Shri Syed Fazlulla Razvi ees Member (J)

APPLICATION NO.668/91

M.V, Javali,

Aged 83 years,

S/o V.K. Javali,

No,1444, 'Ravlkitan ’

138h Main, W,C.R,

I1 Stage, Basaveswaranagar,

Bangalore-560 086, eese Applicant

(Dr. m.SO Negaraja ooo>AdVdcate)

Ve

1. The Central Board of Direct Taxes,
represented by its Secretary,
North Block, Bentral Secretariat,
New Delhi-1.

2, Chief Commissioner of Income-fax
Karnataka & Goa,
Bangalore,

3. The Union of India by the
Secretary to Govt. of India,
Ministry of Finance,
Department of Revenus,

New Delhi-1o- xXx ReSpondents

(Shri M,Vasudeva Rao ... Advocate)

This application having come up for orders before
thie Tribunal today, Hon'ble Shri Syed Fazlulla Razvi,

Mmember (3), fade the followingt

ORDER

L A — P o b e it o tan
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1. The applicant who_Lss working as Assistant Commissioner

of Income Tex and who Aetired frﬁm servie with offict from
1.8.5991 on voiuntary ﬁatirament ﬁas questioned the legality
of the conditions impossd in the letter dated 1.10.,4991 on
his right to prectice is en Advopate, copy  which letter is

at Annexure A=4 eppcnd%d to this applicatioh. ‘The reliefs,

souoht for by the applfcant are these:~

i. to declare that Rule 114 of CCS (Pension)
Rules 1972 as’unconsti utional and void,
being violative of Article 14, 16 and 19(1)
(g) of the Constitution of India;

ii, to declare that the congitions imposed in
letter dated |1.10.1991|on the right to
practice are/illegal apd therefore non-est,

iii. To declare thft the appllicant is entitled
to practise the profession of Law without
the restrictions imposEd in the Government
of India 1et£er dated [1.10,1991 and Rule
11, of CCS (Pension) Rules 1972 but subject
only to the provisiong of AdvocatesAct 1961
and the Bar-Eouncil of] India Rules,

iv. To award the costof this application, and

v. To grant such other relief(s)/remedies as
this Hon’blj Tribunal deems fit and ex-
pedient in the circumgtances of the cace
'in theinterest of justice and equity'.

2, Bereft of immaterial partfculars, the case of the

applicant, briefly th, is thus:

The applicant h#d enrclled himself as an Advoczte

“in the year 1964 and.later he |joined service as Income

Tax Officer in 1969 gnd after |serving for about 22 years

|

took voluntary retirement with effect from 1.8.1991,

After retirement he sought foz permission from the
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department to practice as an Advocste in view of his
academic and professional qualificetion gs psr Annexure
'A-1 dated 2.8.1991.> This application of the applicant
was forwarded by the Government of India to the Chief
Commieéioner of Income Tax, Bangalofe, for comments as
per letter as RnnexuraAA-Z dated : 8,8,1991 and there-
after the applicant furnished the details as per his
letter dated 21.8,1991 as per Annexure A-3, There-
after the Govérnmént of India, after internal corres-
pondence communicated by way of the impugned letter
dated 1.10,1991 tﬁe permission of the Government to

set up Chamber practice subject to certain conditions.
The materisl portion, relevant for consideration, in
thes eaid letter states thus and 1mposes the following

restrictions:

"i) The retired officer shall not accept any
consultancy from nor deal in any other
manner with the Ministries/Departments
in which he was employed or any organji-
sation with which he had official contact
while in ssrvice, under the Government,

ii) The retired officer shall not take wup
consultancy work on behalf of or with any
company/firm/individual in respact of any-
contract or proposed contract with the
Ministries/Departments in which he was
employed or any undertaking er body undsr
the contract of the said Ministries/ "
Departments in which he was smployed,

1ii)-The retired officer shall not appear before
the ITAT anywhers in the country or any
other authority or body dealing with
matter related to Income~tax.

A iv)That the conditions imposed in granting
< ‘ permission shall remain operative for
s a period of two years from the date of
y 5 retirement "




Rules, 1972,

!_4_

Questioning the correctnsss Fmd legality of the
his right to practice as an bdvocate, the applicant

rQStrictions imposid by the impugned letter affecting
has filed this appFLCation.

3. The rQSponden#s in their reply have attenpted
to sustain the legality of the restrictions imposed
by way of the impugned lettir mainly on the basis

of the provisions pf Rule 11 of the CCS(Pension)

4, UWe have heard the learned counssl for the parties,

By consent of thelparties and since the pleadings are

complete, this apjlication is being disposed of at

the stage of admission its?lf.

5. As could be seen from the averments made in’

the application aﬁd the arg*ment urged in support
thereof the main thrust of the applicant's conten-
tion is on the SaJB lines a$ wrged for the applicant

in the case of R, KAPOOR V,|UNION OF .INDIA reported

in ATR 1987(2) ATC 771. The applicant mainly
relies on this caJe (referrgd to as KAPOOR's case

for short) in supgort of hi$ claim. The respondents

[ S - B

in an attempt to Mstify the correctness of the

impugned order mainly rely ¢n the provisions of

rule 11 of the pension ruleg and contend that by

- T N

virtue of the provisions of|the said rule 11, the

imposition of the|ssveral cpnditions incorporated




-5-

in the impugned order restricting tbe right of the

epplicant to practice ere warranted,

6. It is not controverted that the grievance ven-
. tilated by the spplicant herein is the same as put
forwarded by the applicant in KAPOOR's case and the

presant case is similar to the case of the applicant

t
i

- ‘in XAPODR's case, In KAPOOR's casé also the applicant
therein had challsnged the vires of rule 11 of - tﬁe

ﬂ pensionArules end the conditions impossd affecting and

; . restricting ths right of the applicant kAPBOR to
practice the profession of law as an Advocate. Shri
Rao for the respondents while not disputing that the
case of the applicant herein is on the sams footiné
as that of the applicant in RAPOOR's case, only sub-
mitted that the Govermment has not accepted the ruling
rendered in KAPOOR's case and have filed a SLP before
the Hon'ble Supreme Court, which is stall pending for

gdmission,

6. In KAPOOR's case the wires of ruls 11 of the
Pension Rules and the legality of the imposition of
% ' certain conditions gffacting the fight of the appli-~
cant therein for practising the profession of law as
en Advocate, subseguent to his retirement from servics

came to be considered, The Principeal Bench of ths

. g “)M/a
o ' o T ‘S‘»
RO 45 AT presided over by the then Hon'ble Chairman
by v
y §$(,m &f \ < xamlned in depth the issue involved and hsld thsat
mﬁ v ?
v ,?\ ai
v I
N I N ~r T~ ‘._,,-"’
o N
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the prohibition of t&strictioha imposed by Rule 11

are too sweeping an{ too wide|to be reasonable and
i

that rule 11 makes ?n invidioyie | classification

L™

among pensioners in;the matter of their right fo

! practice the pro*esiion of ldl on the ground that

they had retired fr:m the peplartment of Revenue and

ion is agpitrary and unsustainable

that the classlflca{

and does not bear éiy nexus Ho the object sought to

be achieved and ismitharefora, held to be violative

. i 1
of Articles 14 and|l6 of the |[Constitution. It was

further pointed ouj in this tase tpat the right to

practice profassiof of law like right to carry on

any other professign, trade or business is a funda-
if

mantal right guaﬁjnteed under Article 19(1)(3) of

restrictdéons imposed

@®

the Constitution afd that th

by Rule 11 are nsfther geasmmable‘nor do they subserve
A

public interest, i{fhe Princijpal Bench further in

La

)1, therefore, is void

KAPOOR's case held) that Ruls

|

B
under Article 13 éT the Congtitution and is accor-

We are|in respectful acreement -
with the vieus exﬁressed in| KAPOOR's case and o

following that vifu we have|to hold that the restric—

dingly struck down

‘ #

tions imposed by lhe respongents by way of the 1mpUQnad

f
i

letter are clear &nfringmeﬁt affecting the rLght of
L}i i

the applicant to:&ractice as an Advocate aftar his

bl v
retirement from G_mfvernment Etse:rvi(:e and the respondents
-l
cannot seek tc meose such |restrictions on the basis

¢£D'L} of rule 11 of the;Pension ﬁules which is found to be

T S CF SRR
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arbitrary and has been struck down in KAPOOR *s
case as @ clear infringement affacfing the funda-

- mental right of the person ik placed like the
applicant to practise the profession of law as
an Advocate. It is not the case of the respondents
that the Hon'ble Supreme Court has stayed the
operation of the judgment in KAPOOR's case and it
was only stated that aggrieved by the judgment in
KAPOOR's case the Government have filed a SLP
before the Hon'ble Supreme Court and that SLP
is pending at the stace of aqmission. The judgment
in KAPOOR's cese was rendered by the Principal

Bench of the CAT on 31,12,1986.

7. In the light of the above wue hold that this
application has to be allowed and it has to be
declared that the restrictions imposed, affecting
the right of the applicant to practice the
profession of law as an Advocate, by way of the
impugned letter on the basis of the provisions of

Rule 11 of the CCS (Pension) Rules, 1972, which

-

rule is struck down as unconstitutionel, are

illegal and that the applicant is entitled to

o
practice as an Advocate without such restriction

<imposed by the impugned letter, but subject to

n & Q%bhe;provisions of other laws and rules.

P w- - ?)a.
J& e 5N




8. Ue accordingly allpw this application and declare

that the restrictions épposed by

the respondents by way

of the impugned letterfdatéd 1.10.1991 (Annexure A=4)

affecting or restrictifig the right of the applicant to

practice the prBfassti of law as an Advocate on the

basis of the provisioq% of rule

Rules 1972 are illegallfjand further declare that

11 of the CCS(Pension)

the

applicant is entitled to pracgﬁce as an Advocate without

such restrictions imposed by the impugned order, but

subject to the provigéions of other lsws and rules. No

costs.
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