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ORDER o
fr, T,.V, Ramananl Hambér‘Azz k i;

The first applicant belonging te a | gi
Scheduled Caste (SC Por short) and the second |

belonging to a Scheduled Tribe (ST for short)
have filed this application under Section 19 of
the Administrative Tribunals Act, 1985, seeking

the following :eliefs:-

(2) lssue an order/direction directing
the Respondents to make available a
total number of 10 (ten) vacancies -
for Scheduled Caste candidates and .
17 (Seventaen ) vacancies ror , ’%}i
Scheduled Tribelgfndidates in respect
of the promotions effected through
review DPC held on 6.1.1993 (Sixth

January One Thousand Nine Hundred
and Ninety Three) tor the posts of \
Superintendents; |

(b) Issue an order/direction in the
nature of Mandamus directing the
Respondents to consider the cases
of the applicants for promotion to
the cadre of Superintendents
retrospectively from the date they
became so entitled and to promote
them accordingly and give them all
consequential benefitsvriouing from e
the same, AT

2, - In brief, the applicants case is thaé'f”

having joined as Inspectors of Ceptral Excisé tﬁoy ,

. ‘§ h e
had completed the prescribed 8 years of service as

o..3/f SRS
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Inspectors and beéama eligible for promotion to
the posts of Suparintobdanh of Central Excise in
Jﬁnuary, 1990, AccordingAto then; the

department has baan denying the legitimate

r}ghte of the SC and ST candidatés ror'promotion
to the pasté of Superintendents ot Cgntral

Excise betueen 1987 and 1992-93 by rilling up

the posts reserved for SC and ST by appointment
ot general c andidates and by not carrying roruaid
tﬁose vacancies tor SC/ST as pef Government !
instructions on the subject,by undersstimating
t%e vacancies placed before the Departmental
ﬁromotion Commitees (DPC for Shoft)‘uhich mot
during the aforesaid period and by holding
supplementary DPCs during the various recruitment
years during the said peried thereby eliminating
the increase 1n’the zone of consideration and

the extended zone or consideration resulting in

non-consideration and non-promstion of SC and
Sj candidates eligible tor promotion to the posts |
of Superimtendent of Cgntral Excise in general

and the applicants in particular, According to
fhem,_during the pe:iod referred to supra there
were 10 reéerved vacancies of SCs and i? reserved
vacanéies of’ th;STs which should have been carried
forward and reckoned by the review OPC held by the
daparﬁment‘on.sth January, 1993 ror the posts ot

Superintendent ot Cgntral Excise, According to the

; applicant&at the review DPC held on 6,1.,1993 a total

0,000-4/“ )
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no.of 58 vacancies wers seught to be rilled up
and so the zéne of'considﬁ:ation extended upto
8l.n0,290 ot the sen;oritynliat of Inspectors,
The Pirst applicant was at sl.no.283 and the

second applicant at sl.no,270, Despite this

~the applicants were not promoted. It is,

therefore, that they sesk directions from the
Tribunal for reckoning of the aforesaid 17
reserved vacanciés by review of the review DPC
held on 6.1.1993, for considering the applicants
tor the posts of Superintendant or Excise from
the date they became so entitlsed, ror promoting

them accordingly and for giving them all

consequential benefitg arising out of such promotions.

3. The contention of the respondents

is that there was no carry ferwverd of feserwatiene
if reserved wvacancies had been filled up hy
general candidates dus to mon-availability eof

reserved candidates, It was only arter receipt

ot Deptt. of Personnel and Training O.M. No,89011/7/

90-Estt(B) dated 8.2,1991 that whers reserved

candidates were not available an eption was

avajilable to the Department tor keeping the reserved
vacancies untilled or to de-rsserve the same and

fill them by general candidates. They have also

averred that the applicants came within the”exfinﬂéd

zone of consideration only at the DPC held on
22,6,1992 which was subsequently revieusd on A
61,1993, 1Im all, 58 vacancies had to Eg‘rilled ‘

up at the review DPC out of which 11 vacénciesfqgge

L tvew o e
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reserved tor SC candidates and 6 Por ST candidates,

However, despite their being in the extended zone
of consideration the applicants could not be
recommended by the said DPC for promotion ae 11 SC
and 6 ST candidates above them in the zone of
consideration were recommended by the DPC for
promotion and all the 17 reserved vacancies were
filled by appointment of those SC/ST candidates,
There is thus no merit in thie application,

AN

4, We have heard the learned counsel
for the applicants and the learned Addl, Central
Government Standing Counsel (ACGSC for short)

appearing for the respondents,

S, The points that arise for detefmina-

tion are as follows: R

A. Whether for promotions by
selection from Group 'C' posts
ot Inspector, Central Exciss to
Group 'B' posts ot Superintendent
ot Central Excise carry forward
of reserved vacancies from year to
year was permissible in the event
of an adequate number of SC/ST
candidates not being available in
any particular year?

B, UWhether the de-ressrvation orders
obtained wers not in conformity
with the Department of Personnel and
AR. 0,M, No.36011/25/79-Estt (SCT)
dated 16,11,19797

C.(i) Whether promotions given to
general candidates in reserved
vacancies without obtaining prior
approval of de-reservation by the
competent authority stand vitiated?




R T an e e

(11) VWhether promotions given .‘
. to general canpdidates in o
” peserved vacanciss on certain
occasions without obtaining
approval for de-ressrvation
by the competent authority
stand vitiated?

D, Whether supplementary DPCs
vere held during a particular
year only to deprive the
SC/ST candidates of the

- chances of being considered
for promotion?

E. Whether non~-carry forward of
‘reserved vacancies during the
same year, when one or more
supplementary DPCs were held,
amounted to depriving the
SC/ST candidates of the chances
of being congidersd for
promotion? '

6.1 As regard point A, it was urged on behalf
of the applicants that the Department had fafled to
carry forward, since 1987, the reserved vacancﬁes
which could not be Pilled up by promotion of SC/ST
candidates due to their non-avéilability even in the

extended zone of consideration but which were filled

'by appointment of—ganafal candidates, Referring to

Department of Personnel & A,R. lstter No.36011/1579-
Estt (SCT) dated 6 1.1981 it was coatended that

appointment of ggnaral candidates in vacancies reserved

 ?0: ScC/sT should‘ﬁot mean loss of those'vacahbies to

SC/ST, Learned counsel for the raspondents argued

that for promotion from Group 'C' to Group 'B‘

(Prem Inspector to Superintandent) there is, na doubt,

ocooo?/" ;
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raserﬁation in promotion by sslection in

accordance with thg instructions contained in

the Department of Personnel and ‘dministra%ive
Retorms 0.M. No.10/41/73~Estt (SCT dated 2(th

July, 1974 but the same 0.M. rules out carry

forward of reservations from ysar to year in the
event of an adequate number of SC/ST cancidates

not being available in any particular year,
Theretore, whenever adequate number ot $C/ST
candidates were not available even within the
extended zone of comsideration, the regerved
vacancies were filled up according to reeessity,

by appointment of gensral candidates, The question
of cariy forward of reservations tould not, therefors,
arise due to the specific prohibition on carry
forward of reservations trrom year to ysar, In Qieu
or this position, he contended, the ccntention of

the counsel for the applicants that cerry toruward

wvas not resorted to trom 1987 onwards or the reserved
vacancies in which SCs/STs could not be fitted in

by the various DPCs is not tenable,

6.2 We find rrom the Government instructions
cited above that there is no carry torward ot
reservations for promotions trem the posts ot
Inspectors to those of Superintendents, Central Exciss,
0.%. No.10/41/73-Estt(SCT) dated 20,7,1974 relevant

to premotions by selection made from the posts of

Inspector to those of Superintendent Group '8!

reads as follows:

ooooB/"
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Subject: Reservations for Scheduled Castes and
scheduled Tribes in post filled by
promotion = Promoticns by selection to
Class II, within Class 11 and to
the lovest rung of Classl,

- gvases

The question whether the scLeme of reserva=
tions for candidates belonging to Scheduled Castes
and Scheduled Tribes in promoticns by selection
should be extended to posts in Class Il services
and beyond, and if so te what extent, has been
under the consideration of Government, It has new
been decided, in supersession of the orders contained
in paragraph 28(a) of the Ministry of Howe Affairs

 BeM. No.1/12/67-Estt.(C) dated the 11th July, 1968

that there will be reservations of 15 and 73% of the
vacancies Ffor Scheduled Castes and Scheduled Tribes
respectively in promotions made by selection from
Class III! to Class II, within Classiland from
Class II to the lowest rung or category in Class I,
in grades or service in vwhich the slement &f direct
recruitment, if any, does not exceed 50 per cent,

2, The following instructions will apply to the
filling up of vacancies reserved for Scheduled Castes
and Scheduled Tribes in terms of the instructions
contained in this Office Memorandumie

(i) selection against vacancies reserved for
Scheduled Castes gnd Scheduled Tribes
will be made only from among those
Scheduled Castes/Scheduled Tribes
Orticers who are within the normal zene
of consideration,

(11) If candidates from Scheduled Castes and
~ Scheduled Tribes obtain the basis of
-merit with due regard te senierity, on
the same basis than others, less number
ot vacancies than that reservedffor
them, the dirference should be made up
by selecting candidates of these
communities who are in the zone of
consideration irrespective of mefit but
who are considered fit for promotion,

(1i1) A Select List should then be prepared
inwvhich the names of all selected officers,
general as well as those belonging to
Scheduled Caste and Scheduled Tribes are
arranged in the order of merit and
seniority according to the general princi-
plas for promotion to selection posts laid
down in the Ministry of Home Artairs
0.M. No,1/4/55-RPS, dated 16th May, 1957,
i.e., by placing the names in the three
categories viz,, 'Outstanding', ‘Very
Good! and 'Good! in that order, without
disturbing the seniority inter-se within
each category, This Select List should,
theret&fter, be followed for making

- promotions in vacancies as and when they
arise during the year, ‘

Lyl oyt L i ;W‘Tw’;*ﬂ'l"‘“"““‘ g ““F'E"L_:-a?n' l"r_. TR, P T s
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(iv) For determining the number of vacancies
' to be reserved tor Scheduled Castes
and Scheduled Tribes in a Select List,
a separate roster on the lines ot the
roster prescribed in Annexure I to
Orrice Memorandum No.1/11/69-Estt, (5CT)
datied the 22nd April, 1970 (in which
points 1,8,14,22,28 and 36 are reserved
p for Scheduled Castes and points 4,17 and
31 for Scheduled Tribes) ehould be
followed, If owing to non-availability
ot suitable candidates belong to Scheduled
Castes or Scheduled Tribes, ag the cass
may be, it becomes necessary to de-reserve
4 . : a reservad vacancy, a reference for de-
reservation should be made to this
Department indicating whether claims of i
Schedulsd Castes/Scheduled Tribes candi-
dates eligible for promotion in reserved
vacancies have been considered in the
manner indicated in this 0,A,

(v) Thers will, houever, be no carry forward
' of reservations from ysar to yesar in the
event of an adequate number of Schedulad !
Caste/Scheduled Tribs candidatas not being
available in any particular year, I
I
|
|

(vi) Wnile vacancies raserved for Scheduled
Castes and Scheduled Tribes will continue
to be reserved for the respective community
only, a Scheduled CAste officer may also
be considered for appointment against a
vacancy reserved for Scheduled Tribss, or
vice versa, in the same year itself in
vhich the reservation is made, where the
appropriate ressrved vacancy could not be
filled by a Schedulad Tribe- or a Scheduled
Caste candidate, as the case may be,

(vii) Where promotions in the above manner are
first made on a long-term officiating
basis, contirmatien should be made accordinmg
to the general rule, viz,, that an officer
who has secured earlier officiating
promotion on the basis of his place in the
select list should also be confirmed earlfier
and thus enable to retain the advantage
: gained by him, provided that he maintains an
) appropriate standard vide para (iif) or
Ministry of Home Affairg Office Memorandum ‘No,
) F/1/1/55-RPS dated the 17th February, 1955,
: But the principle of reservations would not
apply again at the time of confirmation of
promotees, .

et
f¢;;:::$§33$§§. ' The above instructions take effect from the
~

s - \ﬁo gﬁa of issue of these orders whers a Select List for
A L \ premotion by selection has already been prepared by
LA, Tt ) thig Departmental Promotion Committee and approved by the
)éppropriate authorities before the date of fssue of
thgse ordsrs,
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5. In so far as persons serving in the |

Indian Audit and Accounts Department concsrned, ‘

§ these orders issue in consultation with the }
Comptroller and Auditor General, \

| k |

. We are of the view that in the light of clause (V)
of para-2 of the aforesaid 0,M,, the principle of

~ carry Porward, which is applicable for promoticns
. elgsewhere, doss not apply to the prbﬁotions referred

i to in the instant case, The only exception made is

' in respect of cases where a vacancy falling on o
reserved point in the roster is freated as unreserved
due t§ the fact that there is only one vacancy in the
year of promotion as p:ovided in the Deptt. of
Personnel & AR, 0.M, No.10/37/74~Estt (SCT) dated

3.2.1975, reproduced below: |

Subjects Reservations fem Scheduled Castes and ‘ !
Scheduled Tribes in posts filled by . '
promotion by selection to Class II,.
vwithin Classll and from Class II to ths
lowast rung of Class~I - carry forward
of reservations:

The unddrsigned is directed to refer to
this Deptt.'s 0.M., No.10/41/73-Estt,(SCT), dated
20th July, 1974 providing for reservations at
15% for Scheduled Castes and 7§% for Scheduled
Tribes in promotions made by selsction from Class i
: 111 to Class II, within Class II and from Class
! II to the lowest rung or category in Class I in
! gFades of service in which the element of direct
' recruitment if any, does not exceed 50%, #ccording i
to para 2 (v) of the said 0,M, in such promotions
there is no carry forward of ressrvations from ysar N
to year in the vent of an adequate number of
Scheduled Castes/Scheduled Tribe candidates not
| - being available in any particular year, The question

as to whether any exception should be made in this
regard in respect of cases where a vacancy falling -
on reserved point in the roster is treated as .-
unreserved due to the fact that there is only one 4
vacancy in the year of promotion, has been raised #
and has been examined, It has now been decided that :
in partial modification of para 2(v) of the 0.M, .
dated 20th July, 1974, in the cagse of promotions te. .
which the erders in the said 0.f, dated 20th July, .

1
]
i
E
§
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1974 apply, when a vacancy falling on a

| reserved point in the roster is treated as

., unreserved due to its being the only

, vacancy during the ysar of promotion, the
reservation so due against the reserved
point should be carried forward to
subsequent three recruitment years,

2, The instructions in para 2 (vi) of the
aforegsaid 0,M, dated 20th July, 1974 relating
to exchange of vacancy reserved for Scheduled
Tribes in favour of Scheduled Castes and
vice-versa in the same year, itself, In
vhich reservation is made, would remain une
affected, In other words, when in the
circumstances mentioned in para 1 above, a
reservation is carried forward and vacancy
in a subsequent year is actually treated

as reserved against a "Carry Forward"
reservation, the provision relating to
exchange of reservation for Scheduled Tribes
in favour of Scheduled Castes and vice-versa
would apply to such reservation, *

6.3 ‘It is also clear that the ressrved vacancies

which remained unfilled due to non-availability of SC

and ST candidates, as is the'case here, from 1987 onwards
could be filled Sy appointment of gensral cand;dates after
de-reservation in accordance with the relevant instruce
tions issued by the Cgntral Government, Tﬁus, the
contenfion of the counsel for the applicants that carry
forward of reservations should have been resorted to is
not tenable at all, We are sﬁpported in this view by an
order of this Tribunal dated B,6,1990 in Application
No,1897/88(F) (M, Krishna Naik V, Collector of Central
ExciééL e refer with advantage to the following
excerpts gilthat order:-~ |

m 16, The principal thrust of Smt, Shobha,
wvas that according to the Btanding instruc-
tions of the Government of India, 15 percent
and 7} percent, of the posts in the grade
of Superintendent, which fell in Group 'B¢,
vere earmatked respectively, for promotion,
 to the candidates belonging to SC/ST,
Even though assuming Por the sake of argument,
without however, conceding, that her cliant did

19/ -

A -
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for promotion to the grade of -Superintendent,
Samt, Shobha sedulously contended, that if no
candidate belonging to SC/ST was available,
to be considered for promotion to that gradse,
in the posts earmarked for them, during the
ysar 1989-1990, those posts could not have
been filled in by the respondents, from the
'gensral cateqory® of candidates, but had to e
be carried forward'y for the period specified
under the relevant instructions of the Govern=-
ment of India, until suitable SC/ST candidates
vere avaglable, This however was not done,
she alleged, However, she could not pinpoint,
the relevant instructions of the Government

of India, in support and pleaded for some time
to trace them out and place before us,

17. Sri Padmarajaiah asserted, that there
were no instructions from the Government of !
India, to support the case of the applicant,
as made out by Smt, Shobha, as in the present
cagse, promotion was involved to the qrade of
Superintendent, which fell in Group 'B', and
according to prevalent instructions of the
Government of India ressrvations could not be
‘carried forward' from year to ysar, in
respect of t he posts in Group 'B'in the event s
of adequate number of SC/ST candidates, not !
forthcoming in any particular year, he explained, !
This wag expressly stated by the DPC, in the
proceedings of its meeting held on 3,2,1990, he
averred,

18. e have taken due Jbte of the averments
of both sides in regard to the above question of .
‘carry forward'e¢f reservations from year to year,
Neither the applicant nor his counsel, has been ‘
able to place before us, any authority, te show,
that suchreservation can be ‘'carried forward'
in Group 'B' posts, as contended by them, Apparen-
tly, this contention has no basis, This apart,

it does not appsar to have besn advanced by the
applicant in his uwritten pleadingsiherein the
emphasis is on the "zone of consideration®, The
present contention therefore, on the qusstion
of ‘carry forward® of reservations is beyond
the written pleadings of the applicant and normally %
wer should not have taken cognisance of it, ! ;
according to the law of pleadings, However, ' 3
without taking an unduly t echnical view of the i
matter, we shall examine this contention in the 3
cause of substantital justice, . o

19. In order to ascertain the facts,we have _
carefully gone into: "The Brochure on Reservation !
fo? Scheduled Castes and Scheduled Tribes in Service® ‘
(7th Edition, 1987) brought out by the Government
of India, Ministry of Personnel, Public Grievances
and Pensions, Dgpartment of Personnel and Training,
New Delhi, UWe notice, that para 9,2(b)(v) under
the subcaption:"Promotions by Selection to Group
'8' within Group '8' and from Group 'B' to the
lovest rung in Group 'A' (to Class II and from
Class II to the lowest rung in Ckass II)* in
ggapter 9 thereof, under the main caption:

Zo

0«000.12/"
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""promotions-Reservations and Concessions®,
clearly states, that there will be no 'carry
foruard! of reservations from year to year,

in the event of an adequate number of SC/ST
candidates not bsing available in any
particular year, The post of Superintendent,
falls in Group 'B' and according to the
relevant Cadre and Recruitment Rules, promotion
to it, is by selection., In the absence of

any authority to the contrary, the instructions
of the Government of India in para 9,2(b){v)
ibid prevail and squarely govern this case,

20, It is clear from the roregoing, that the

"applicant has no case, in that he did not

fall within even the enlarged ® zons of consi-
deration® and he cannot on any authority claim
the benerit of ‘carry torward' of reservation
from year to year, for the reasons aforementioned, "

6,4 .- The reference made by the learned counsel

for the!appliéants to the Department of Personnel &
Administrative Reforms letter No.36011/1579-Estt(SCT)
dated Gﬁh January, 1981, available at page 181 of the
Brochure on Reservation for Scheduled Caste and Scheduled
Tribes (7th Edition) published by the Governmént of India,
Deptt. of Personnel & Training is not relevant at all to .

the instant case, The gsaid letter reads as follows:

® Subject: Decisions taken by individual

_ Ministries/Departments not to de~
reserve a reserved vacancy and fill
up by general community candidate=
kesp the reserved vacancies unfilled
till a person bslonging to the
reserved categories is available,

Sir,

f Reterence UPSC's letter No,16/12(5)/78-R
(CéP) dated 29,1,1979 on the above subject, I am
directed to say that the decision taken by some
Ministries/Departments seems to be based on the
misapprehension that it the reserved vacancy goes te

J,¢>’§E;pﬁ a gensral category caidate, consequent on the non-
\ fyzguﬂ,,wggjy .availability of the reserved community candidates, the
L i 5.

L

S 6 e N Eo\vacancy is lost to the SC/ST, This, however, is, not
15 ¢ Epf? \\€,$o because of the mechanism of the carry-roruard of
fgé . 35&& ~,%g§se¢vatians to three subsequent recruitment years,

1 ( T ) :Bg~reservation is the mechaniem before filling up a
‘%k'tmﬁa .._r.mﬁv)p/neserved vacancy by a non-reserved candidate and carry
BRaN %y .

t N -
A i 2 ,
kt%y£?ZSﬁgi4/4/ ' eaeeté/-
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forvard is the modality for safeguarding

the SC/ST interssts. In facts, erforts have
to be made to rind out SC/ST candidates For |
a total period off four recruitment years, o
taking into consideration the original
recruitment year and the three years of carry

considered to be a sufficiently long and
reasonable period tollok tor 38 reserved
category candidate, Thus the mechanism of

|
|
'de-reservation has three tunctiens, firstly, ‘

to keep the reservation alive for four years

during which efforts could be made to find

out SC/ST candidates, secondly, Administratien

does not suffer ,because the vacancy need not i
be kept vacant till the search tor a SC/ST f
candidate has produced result and can be tilled

up by a general category candidate and thirdly,
general community candidate can also get appeinted
against a r eserved vacancy vhich is only in

public interest but without causing any long term
harm to SC/ST candidates when they are not avalilable,

2. The decision to keep a vacancy unfilled for
more than one year in anticipation of SC/ST
candidate has serious implications on the
maintenance and operation of the reservation
roster, According to the present rules, no
gaps could be left in thg roster and if the
reserved vacancies ars kept unfilled for a
number of years, it will give rise to many gaps
in the roster., If any Ministry/Department
decides to keep a reserved vacancy unfilled in
a particular year, that Ministry or Department
will have to stop making recruitment in any

‘subsequent year till they fill up the reserved

vacancy in the previous year and complete the
points in the roster, So the Ministries and

Departments will have to take this decision at

the risk of no further recruitments in the

- subsequent years till the reserved vacancies

of the earlier years have besn fixed up by SC/ST
candidates,

3. The point now remains as te whether in the

face ot clear instructions of this Department

in this regard, Ministries/Departments are !
empouered to take any different decision which

" does not contorm to the orders of this Depart-

ment, According to the Government of India
(Allocation of Bwsiness) Rules, 1961, as amended
from time toc time, Department of Personnel

~ is the nodal agency empovered to issus policy

directive regarding reservations for SC/ST,

The Law Ministry, who have alsc been consulted in
this matter, has opined that Department of
Personnel is competent to lay down the
policies relating to reservation for SC/ST

under the said Allecation of Business Rules, and
other Ministries/Deptts. are bound te fllew them,

0000.15/"’ ’
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® If other Departments intend to depart from
the said policies laid down by the Depart-
ment of Personnel it is mandatory tror them
to consult the Despartment of Personnel
in terms of sub-rule 4 of rule 4 of the
Transaction ot Business Rules; otherwise, *
the policies laid down by the Department
of Personnel are binding on them,

4, Another tallacy in the decision of

the Ministries stc,, 1s that the Departments
concerned would seem to be under the
impression that if a reserved community
candidate is not available, the vacancy itself
need not be tilled - which connects as
administrative need for recruitment against a
post, already decided on public interest

with the communal character of the candidare
or even his availability, whereas, in

reality, the need for filling up the vacancy
has to be determined independently and ence
determined, further action should be initiated,
To say that the ‘'administration' would not
have any necessity tor the Pilling up of a
post, which falls on a reserved point just
because a suitable candidate trom the s cheduled
conmunities is not available will amount to
reconstructing tacts and reserval of logic
besides taking a limited view, of the concept
of 'public interest',

5. Thus, it may be seen that the d ecision
in question taken by the individual Ministries/
Departments in keeping the reserved vacancies
unfilled till the SC/ST candidates are
avajlable, do netther help much the SC/ST

whose interests are well protscted by the
present rules nor deo they sub-ssrved the
interests of administration which would have to
go without persons to discharge the duties

of the posts for which recruitment exercise was
in fact initiated., On the other hand, they
give rise to situations which if pressed to
their legital conclusions would complicate
matters needlessly, without commensurate unadvantage,

6. The above position is being brou?ht to

the notice of the concerned Ministries/Departments
vho have taken separate decisicns in this regard,

It may be seen from para 1 of the aforegsaid 0.M, that what

’*-\\\\f étated therein related to recruitments te posts for

‘J\\N\STRA LA _
gc,u'”’“\\ﬁh; carry forward of reservations is provided, As thers
- 5 N ‘
Y(f E%%E 1}<p carry foruward of reservations ror candidates belonging
: o y | '
L Sl §0)S ST in promotions by selection from the posts of
W TR ST

ctor te those of Superintendent of Central Exciss,
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the contents of pare-1 referred to supra regarding
reserved vacancies filled by general candidates

being not lost to the SC/ST do not govern the case.

Je, theréfore, answer point 'A' in the negative,

7.1 _ Regarding point B, learned counsel for

the applicants contended that where de-reservation'orders 

had been obtained by the respondent-Department those
should have been in accordance with the Department of
Personnel and Administrative Reforms 0.M. No.36011/25/
79-Estt,(SCT),;dated 16,11,1979 available at pége.

177 of the Brochure (7th edition) referred td‘supra,'

which is reproduced below:

" Subject: Simplification of the procedure of
de-reservation of vacancies reserved
for SCs/STs - delegaticn of powers
for de-reservation to Ministries/
Department of the Government of India
in certain specified cases,

The undersigned is directed to éay that as

clarified in this Department's 6., No,28/14/74-Estt(SCT)

dated 12-7-76, the approwal of this Department has to
be obtained in all cases before a reserved vacancy can
be treated as de-reserved and utilised for the appoint-
ment of a general category candidate except in the
following cases: :

(1 )Reserved vacancies in purely temporary
posts which has nqlikelihood of becoming
permanent or continuing indefinitely;

(2)Reserved vacancies in scientific and
technical posts.

2, 0f late, it has been felt that the provisions
regarding seeking prior approval to de-reservation from
this Department has been resulting in considerable delays
in giving effect to the promotion of the approved -« .

candidates (including SC and ST candidates in same cases)

on the Sglect List, apart from §asting,a heavy burden

f vork upon this Department. t has, therefore, beep
gonsideregoneceeaarypthat T certain Selected cades the

possibility of authorising the Ministries/Departments of
the Government of India themselves to .de-reserve the
vacancies subject to certain s afeguards), shggld be

seeeo 017/‘:
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explered, It has aEEEldingly been decided t hat
“hereefter the Ministries/Departments of
) Government of India may themselves accord
e approval to the de-reservation of reserved
e vacancies only recruitment made by promotions
subject to following conditions:

(1) There is neither a SC nor a ST candidate
vailable or eligible tor promotion in
he reeder cadre(s) in the relevant

service/recruitment rules/orders;

(2) A copy of the proposal tor de-reserva=
tion in the appropriate prescribed
proforma is sent for information
immediately to (i) The Commissioner for
SCs and STs and (ii)to this Department,

(3) The proposal for de-reservation has
: been seen and concurred in by the Liaison
Ofticer of the Ministry/Department,

(4) The proposal for de-reservation is agreed
' to at a level not lower than that of
Joint Secretary teo the Government of India
in the administrative Ministry/Department
(Proper concerned),

(5) In the event of a disagreement bwtueen
the appointing authority and the Liaison
Officer the advice of this Department has
been appointed,

3e The Ministry of Finance etc, are requssted
kindly te bring the above instructions to the notice
of all the appointing authoritiss under their
administrative control, May be specifically

made clear to them that except in the c ase of
De-ressrvation of reserved vacancieg in promotional
posts satisfying all the above conditiens, all
other cases of de-reservation of vacancies will
be as .hither to force, continue toc be referred

to this Department for prior approvel, "

' Drauing{our attsntion to condition(1) of para-2 of ihe
O.M,, counsel Gohtended that de-reservation sought and
obtainab vherever it wvas necessary the approval was per se
invalid in viel=of condition (1) of para-2 remaining
unsatisfied bquuse of availability of eligible SC and ST
candidates ror;;romotion in the feeder cadre of

Inspectors on all the occasions when de-reservation was

ought and obtaihed. Reiterating his submission that

£,

o\l .

reagon 'that t hetesuere SC/ST candidates available and

A - N A Y

; €rd Ndexreservationightuld not have been agreed to ror the
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(aw1$3=mw#>éa ible Por prombétion in the feeder cadre of Inspectors,
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reserved vacanciea by geheral candidatas after

availing such de-reservation vas urong and that
all those reserved vacancies should be taken

as frozen during tﬁe relevant years altﬁough
there ves no carry roruard of resefvatiﬁns,.an |
aspect uvhich he admitted during the course of
arguments, but even so he argued there would be
a technical carryiforuard of reservations and
those vacancies treatedds having been carried 
forward from year to year until they wers filled

up by SC/ST candldatas. This argu-ent was

F‘

rebutted by the learned ACGSC uho described it as;

fallacious,

7.2 We ars unable to agree with the

aforesaid submission of the learned counsel for

‘the applicant tor the reason that 0.M, No,36011/25/

79-Latt (SCT) dated 16.11.1979 speaks only of
delegation of powers for de-reservation to various

Ministries and Department subject to Fulfilment

of the condition listed from (1) to (5) of para~-2,

Inipara-3 of the O.M,, it is clearly stated that
cases foride-resaréation not satisfying all the 5
conditions referred te in para-2 would continue

to be referred to the Department'pf’Pe:sonnel and

Administrative Reforms for prior approval of

proposals ror de-reservation. It may be relevant

at this stage to reter to the O,M. issusd by the

Deptt, of Personhei & A R, subsequemtly in 1989,

The said 0.M, No.36011/5/81/£stt(S£T) dated 7,4, 1981
available at page-182 of the Brochure (7th edition)

reads as Followe:~

®Subject: Siaplif;cation of the procedure af ,
deressrvation of vacancies reserved

for SC/ST - Delegation of powers of .
de-resarvation = clarification regarding.

Lo ’
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~ The undersigned is directed to draw
attention to Department ot Personnel's 0.Mm,
Noo36011/25/79~Estt (SCT) dated 16,11,1979
. regarding delegated powers of de-reservatiom
‘ -?to.NInisttiea/DepartFants in cases of
4 .7 'promotion and to say!that the copy ot the
: - . proposal in the prescribed protorma should
| ol be sent to the Department ot Personnsl and
.the Commissioner ot Scheduled Caste/Scheduled ,
| Tribe by the administrative Ministry/Depart- : i
| : .ment concerned, and not by any attached and .
| .. 7 .subordinate ottices. It is further stated
‘that the Ministry/Department concemed 5
, should vait tor a period of at least two
‘ 4 ‘weeks after sending the proforma to the Depart- !
. S ‘ment of Psrsonnel and the Commissioner for
SC/ST, for the comments, if any,bsfors :
‘ - ‘the reserved vacancies are de-reserved by )
| | them, under the delgated authority,
| o |

2, ﬂinistfy of Finance etc., are requested
to bring the above clarifications to the

| notice of all appointing authoritfes under
o - = their control. "

- This :0,M, provides tAat all proposals tor de-reservation
in case of promotion should‘also be endorsed éo the
Department of Personnel andlAdministrative Ret' orms

‘and.the Commissionser for SCs and STs by the administrae-
tive Ministry/Department concerned who should wait top
a period of atleast 2 weeks ror their comments, it any,
betore the reserved vacancies are de-reserved by them |
under the delegated authority, Learned ACGSC submitted
tﬁat'ﬁhé procedurs laid down in the 2 0,Ms referred to
supra have been fully complied with and approval ror
de-reservation secured trom ti&e to time. He produced

-a copy ot the communication in fhis regard sent te R-4

><. ¥ Revenue, New Delhi, We notice that the 0.M, dated
A

é%§§ i?ﬁg @ SC or ST candidate was available or eligible tor

;_%ﬂz“ﬂi*ngwm%ﬂﬁo‘btion in the treeder cadre, The 0,M. merely defined
JANG RO
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\ 31}.1979 does not per se prohibit deeraservation even
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the ambit of the powers delegated to the Ministry/ /

Department to deal with é propesal ror de-iaserVation
in a situation where there is even 1 SC or ST candi=-
date availablg or eligible for promotion in the
feeder cadre, i,e,, the delegated powers cannot

be exercised by the Ministry or Department concernod,‘
if even one SC or ST was available or sligible for
promotion in the feedar éadro, which in this case

is, the feeder cadre of Inspectors, Houever, in

view of the unchallsnged assertion made by the ACGSC
that instructions laid down in the O,M, dated 16 11.1979
the Of1, dtd,

and/7,4,1981 were folloued before the administrative
Ministry conveyed arproval for danreservations, e

accept the same, Apparently, no objections were

raised either by the Department of Personnel and

Administrative Reforms or by the Commissioner for SCs
and STs within the time lia;t prascribed in the 0,M,

of 7,4,1981 after receipt of copies of the proposals
for de-reservation sent by the administrative Ministry,
It is thus clear that the aforesaid two authorities

did not insist on the fulfilment of condition(1) of
para-2 of the 0,M, dated 16,11,1979, Ug;ﬁéi%r%hat no
irragulamity has besn committed in the matter of
approvals giVen for such de~reservations, Accordingly,

we answer point B ;p gpe negative,

8.1 Regarding point €(i), learned counsel

for the applicants argused that bromotion of general
candidatés in reserved vacancies before securing.pricr
approval feor de-raservatxon of those vacancies wasg not
tenable because Vis-a-vis certain DPCs such approval
was secured ex-post Pacto, We arg told that in respett

of the DPC held on 15,3 1991 to consider promotlons to

el e
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25 posts of Superintendent, 3 posts for SC and 2
posts for ST vere reserved, Due to non-availability |
of sufficient nUmber.of eligible SC and ST
candidates ov%p vithin the extended zone of
consideration, only 2 SC candidates could secure
promotion and against the remaining 1 vacancy
reserved for SC and 2 vacancies reserved for ST i
candidatas, 3 general candidatés as recommeﬁ?d
by the OPC vere promoted sven befors the Collector
of Central Excise, Bangalors, moved the Ministry
of Finance, Deptt, of Revenue on 26,3.1991 seeking | -
con?irmation of the de-reservation made by him as
also of the promotion of the general candidates

- recommended by the oﬁc against the 3 'vacanciss
referred to supra, The ﬁinistry of Finance, Deptt,
of Revenue by its lattar‘dated 7.5.,1991 advised the
Collsctor of Central Exciss, Bangalore not to
fill up the ressrved points for SC/ST pending
approval of de-reservation by the Ministry,
The Collector was alsp advised that a da-reéeruation
proposal, if.necassary, be forwarded to the
Ministry. for consideration. In reply, the
CollectofAsent a communication on 13,6,1991
stating that he had alrsady filled up the thres
vacancies (1 SC and 2 ST) and soujht exépost facto -
apprdval for de-reservation of 1 SC and 2 ST | "

vacancies, After considerable delay and apparently

'Q;S Rar x% after a reminder from the Collector of Central
"ﬁmxxé\\§13133s Bangalore, the Ministry of Finance, Deptt,
3C6? Revenue, conveyed by its letter dated 14, 3,1995

Yi ik
}z %—post facto approval for de-reservation of the

nnl



: ” ] -
approval for such de-reservation was required as
per extant instructions, there seems to have been
~some confusion in the‘mind of the Collector,
Central Excise, Bangalore, in March, 1991 soon
after issue of the Deptt, of Personnel & Training
as stated by lsarned ACGSC !
0.M, dated B.2.199}/that he was competent to
make de-reservations himself and then make promotions

“ - 4
of general candidates against such“da-raservod

vacancies which did not appear to be warranted by

i a perusal of the contents of the said 0,M, which

reads as follows:

" Subjects- Dereservation of vacancieg when
8legible SC/ST officers are not
available for promotion even in

‘ the extended zone of consideration,

Y >

Rccording to existing instructions there |
is reservation for SCs/STs whils making promotiopn
on the basis of gselection up to the louest rung
in Group 'A' and in promotion by non-selsction
at all levels, Instructions have also been issued
for de~-reservation of a reserved vacancy to be
filled by promotion in the svent of non-avaibbility
of suitable candidates belonging te SC or ST S,
community, as the case may be (even within the - h
extended zons when the promotion is made by selection),

2, Under the procedure currently followed by

the DPC in the matter of promotions, in cases whare

no suitable candidate belonging to 5Cs/STs is
available even within the extended zone for promotions
against the reserved vacancy or the SC/ST candidates
avajilable within the zone are not found suitable

by the DPC, a general candidate is recommended on

-the condition that his promotion will be subject

to de-reservation of the vacancy in accaerdance

with the prescribed procedure,

3. The matter has further been examined in
consultation with the UPSC, Normally, the DPC §s
expected to recommend a ‘reserved’ candidate.
against a reserved vacancy, If no suitable ‘reserved!
candidate is available, it is open to tho appointing
authority either to keep the post vacant or to
de~-reserve the ressrved vacancy and fill up the sape

N : oee 023:/- V ‘ i
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by appointing a general candidate, Thus,
‘the question of appointment of a gensral
candidate against a reserved vacancy
arise only after the appointing authority
takes conscious decigsion to de-reserve
the vacancy, Keeping this positien in
: ' vie?,,it has bean decided that henceforth
’ thelfollowing procedure will be followeds~-

v
- e e

; (1) If there is no 'reserved' candidatg

i even within the extended zone, it should

i be clearly indicated by the Ministry/

; Department whils forwarding the DPC pPropo-~

; sals whether the compstent authority hag

L approved de-reservation of the reserved

§ vacancy and only in that event a general

: candidate will be recemmended against that

§ vacancy, When thers is a 'regeryed®

i candidate in the 20ne. or the extended zone .

' and the said capdidate is found @nsuitable

- for prOMOtion‘bg PC, the DPC will not

' recommend a general candidats in lieu,

v In such cages, if the Ministry/Department

; vants to fill wp the vacancy by a general

{ candidats, they may initiate action for
getting it de~-reserved, Thereafter, a

fresh OPC may be held for Pilling up that

vacancy by a general candidate, An exception

to this general rule will be made by UPSC
only in very urgent case,

=

(ii) The instructlons contained in this
Department's o.M, No.AB-14817/80/89-£att.
. (RR) dated 10th July, 1990 relating to the
5 Pilling up of vacanciss reserved for Scheduled
Castes and Scheduled Tribes falling in the

pt in view before
OPC proposals are sent to the UPSC in the

circumstances_ﬁentioned in (i) above,
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4, ﬂinistries/ﬂépartments may follow this
procedure also while Submitting proposals to -

. DOPCs not chaired by Chairman/flgmbers, UPSC, n
; |

!
Be #haF a8s it may, after Teceiving a suitabie clarifje.
bationLthe Collector made a Proposal as adyisad by the

Cured ex-post factg
approvail from the said Ministry,
of the |

l

o lvieu that since §he ex-post factop approval for
J;fii@;g??ﬁ?ﬁg-rese§vation has been secured,

o f\ggﬁé%thr%e'general candidates in 199 by the authority

| “g 'n?d, in the circumstances stated earlier, may at
e . ‘

We are, therefore,

the promations given to

ceeel8/a
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best be an irregularity and not an illegality and
the promotions madé éré not vitiated, kccotdingly, - @

we answar point C(1) in the negative,

9,1 egarding point C(ii), learned counsel
for the applicants contended that no approval for
de-reservation wvas securad at all in respect of certain

DPCs held in 1988 and 1989 butsgeneral candidates wers

promoted againzir}ﬁe reserved vacancies which could
&Aook 2 ) _
not be filled, x As no such approval was secured all

2 | | L

promotions made became vitiated ahd should be taken to

be non-est. We are told that in respect of the:DPCs

held on 10.2.1988,;1&;10.1988 (supplementary) and 22.4.1989
no.apﬁpoval teor deafesarvation wvas obtained by the ;
Department,

9,2 The contention of the ACGSC is that while
approval for de~-reservation was not specificall& sought
for and cbtained in respect zf’these DPCs, the minutes
containing thé recommendations made by the DPC for
filling up the reserved vacanciss by general candidates

had been endorsed to the admlnlsﬁéftlve Minzstry. Although
S

technically no approval in vas secured,

the fact that particular general candidates were going

to be appointed in the reserved vacancies as reéommended .
by the DPCs concerned was certainly brought to the notice

of thé Pinistry. The Ministry did not raise any

- -

dde U4
objections to the promotions so made, Furthera the
1
applicants cannot agitate all those points after passage

of many years.

9,3 We have carefully considered this issue.‘ We
are of theview that there being no carry forward ot

vacancies in promotion from the posts of Inspector to

the posts of Superintendent of Central Excise, agitating
this point can be of no help to the applicants since the‘

- b
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vacancies filled by appointment of general candidates
vithout specific approvals for de-reservation might
at best be a technical rlaw, Whilst de-reservation
is the nechaniem;Bprofa.filling up a ressrved
vacancy by a non-reserved candidate, carry torward
exercise, where there is a requirement for carry
forward of reservations, is the modality tor
safequarding the SC/ST interests., In any case,
filling up of reserved vacancies by general
candidates without securing clear-cut approval for
de-reservation of reserved vacancies cannot confer-
any banafitsrggithe applicant because carry torward
of vacancies was actually torbidden, We also
congider that non-cbtaining of de-reservation orders
vis-a-vig the DPCs referred to do not amount to any
illegality in the circumstances of fhe case as urged
by the respondents, We tgink at the highest it

may tantamount to an irregularity curable by
obtaining ex-post facto approval by the competent

authority, We answer point C(ii) in the negative,

10,1 Regarding point D; learned counsel for

the applicants argued that the Department was in the
habit of holding piece~meal DPCs for every recruitment
year, Apart from holding a regular OPC every year,
the practice of holding supplsmentary DPCs during-5:¢f
Aasnk -
’*§£7 year was the rule rather thajn the exception,
This, he said, deprived the SC/ST candidates of

‘promotion as Superintendents of .Central Excise, If

:;S%§ the total posts had been reckoned and a single

“?annual DPC had been held, then dus to a larger zcne of

000026/—
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the possibility of SC/ST candidates being promoted

as Superintendents of Central Excise would have

| been brighter. Continuing his arguments he

- contended that there was no need to hold a DPC on

22,4,1989 for 3 vacancies only, having held on the

previous day, i.e, on 21,4,1989 a DPC for 91 vacancies,

" The three vacancies reckoned for the DPC held on

| 22,4,1989, having arisen only after 19,1,1990 but

during 1989-90, they could have been added to.the
vacancies for which a supplementary DPC vas held
during fhe same year: on 3,2,1990 for 26 vacancies,
By not doing so, the zone of consideration and the
extended zone of‘congideration stood reduced thereby

depriving the SC/ST candidates of promotions at

. the DPC held on 3,2,1990, Alternatively, he

. contended that instead of holding the DPC for 3

vacancies on 22.4.1989 the DPE should have been held
for 30 vacancies including 27 vacancies in the
upgraded posts of Superintendent éi—tentral Excice,

10,2 Learned ACGSC aeatgtfzd this argument and

- stated that it was not for depriving the chances of

- being considered for promotion of SC/ST candidates

_ that such supplementary DPCs were held, In fact,

| the supplementary DPCs were held strictly in accordance

with clause (i) of para-6.4,2 of the 0.M, of the

Department of Personhel and Training dated 10th Rpril,

1989, which makes a provision for holding such

supplementary DPCs, The relevant éortion<of the 0.M,

cited above, reads as follows: y

" Uhether a PPC has already been held -
in a year: further vacancies arise during
the same year due to death, resignation,
voluntary retirement etc, or because the
vacancies were not intimated to the DPC
due to error or omission on the part ef

the Department concerned, the followingjjf‘]

procedure should be followed:-

o
i S B
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| (1) Vacancies due to death, veluntary
:etirement, new creations, e tc,,

| elearly belonging to the category
\ ! which could not be foreseen at the
1 time of placing facts and material |
, before the OPC, In such cases, .
another meeting of the OPC should |
be held for drawimg up a panel for
these vacancies as these vacancies
could not be anticipated at the
time of holding the arlier OPC,
If, for any reascn, the DPC cannot
meet for the second time, the precedurs
; of drawing up of ysear-uise panels may be
: folloved vwhen it meets next for
: preparing panels in respect of vacancies
i that arise in subsequent year(s). " |

Le%rned ACGSC Agggésﬁ to us by referenbe to documents |
th%t the supplementary DPCs iﬁ accordance with clause ;
(iﬁ of the paragraph reproduced above were held only |
du% to>non-anticipation of deaths, resignations,

voluntary retirements, upgradations, promotions etc, |
Fuéther, learned ACGSC holly contested the contetion |
efithe learned counsel for the applicants about the . i
vaéancies reckoned tor the DPCs held on 22,4,1989

and 3.2.1990 and stated that the DPC on 21.4,1989

. uaé held in compliance with the instructicns contained
inithe Ministry ot Finance, Department of Revenus,
letter No.A 32013/1/189-Ad,I11-B dated 29th March, 1989

|
which is reproduced belou:~

® Sybject: 0,P.C-Holding for promotion of - i
; Change in the writing of C.C.R

! period - Clarification regarding. )
;

| Sir,

1 I am directed to say that Annual

(Confidential Reports Were hither to being written

jon a ealender year basis, The system of writing

_‘of AR.C.Rs was recently reviewed and it was decided

'vide letter F.no.R.28012/71/87-£C/50(P) dated

.128,9,1988 that A,C.Rs may be written on financial
'year basis uv.e.f, 1988~89, The A,C,R tor 1988 is

./ 'accordingly to cover 15 months, i.e., from 1.1.1988

'to 31.3.1989,

|

f"/'ﬂ.
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2. The question of holding of DPCs

for promotion to the various grades has alse
- been reviewed in the light of the decision
‘referred to above, It has been decided in

congultation with the Department of Perscennel

and Training that = -

(@) In offices where the DPCs for the
calender year 1988 have not so far been
held, the vacancies will be calculated
for 15 months i.e., from 1,1.1988 to
31.3.1989 and DPCs held accordingly;

(b) In offices where DPCs for 1988 have
already been held, the vacancies arising
during the peried 1,1.,1989 to 31,3,1989
shouldbe calculated and a supplementary
OPC held for these vacancies;

(c) from 1.4.1988 onvards, the DPCs should
be held every year on a tinancial year basis,

3. These instructions would apply te
promotions in all grades,

Réceipt of this letter may pléase be
acknowledged, : v

Yours faithfully,
sd/-

(TARSEM LAL)
UNDER SECRETARY TO THE GOVT.OF INDIA, ®

Thus, according to him, the DPC that was held for 41 vacan~-

cles on 21.4.1989 was ror the period trom 1,1,1989 to

31.3.1989 and it included 27 posts of Inspector of Central

Excise upgraded to Superintedent Group 'B' of Central

Excise in the Central Excise Collectorates of Bangalore

' and Belgaum as in the sanction order of the Ministry of

' Finance, Department of Revenus dated 21st March, 1989,

Having reckoned these 27 posts which wers upgraded in
supplementary C

March 1989 tor the aforesaid/DPC held on 21,4,1989

the question of taking into account these very}27vposts :

once again for the regular DPC or 1989-90 held on

22,4,1989 was not called for. In point of fact, according

Ceel 28/
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to h}n, though there were 30 vacancies anticiﬁated
for thé year 1989-90, the 27 posts tor which DPC

uaS held on 21.4.1989'uero'adjusted against the 30
vacagcies becaése the sanction order dated 21st
March, 1989 allowed the upgradation ter a period of

2 years or till the staff fitted against the upgraded

posts wers absorbed in regular vacancies, whichever

wis eérlier. The adjustment of 27 posts'uas done
against the vacancies arising between 1.4.1989 and
31.3,1990 and, therefore, after such adjustment the
regular DPC for 1989-90 could be held only for 3 ,
vacaqcies. Further, the supplementary DPC for ;
1989-90 which was held on 3.2.1990 had to be held :
because after 22,4,1989, when the regular annual: DPC
was held for the year 1989-90, 24 Superintendents
uere‘promoted on 17,1.1990 as Assistant Collectors/Senior
Superintendents Group 'A' which left unanticipated

vacancies in posts or Superintendent Grade ‘B,

10,2 ' We are satistied with the position explained

by thé learned ACGSC that the supplementary DPCs

vere held in accordance with clause (i) of para

6.4,2 of the 0.M, dated 10,4,1989 reproduced above,

e, tharerﬁre, hold that it the department had held ,
supplehentary DPCs there were reasons fror doing so
strictly in accordance with the instructions contained

in the'o.ﬁ reterred to supra, We also fully agree

TRaT, Vith the submissions made by the ACGSC that having
P A A '
/ r ~" 2 ;

\\Qalready reckoned the 27 vacancies owing to 27 posts
3§rﬁlnséectors upgraded as Superintendents Group 'B* in
y ik

~ /

.I 0000030/" :



ag Assistant Collectors/Senior syperintendents on

.30-

the DPC held on 21,4.1989 for the pericd 1.,1.1989
to 31.3.1989 in accordance with the instructions
contained in the Ministry of Finance, Déptt. of

Revenue letter dated 29,3,19689 cited supra, the

‘quastion of consideration of the same as vacancies for

the annual DPC of 1989-90 held on 22.4. 1989 uould not
arise, A regular DPC cannot be held ror the same
vacancies ror a second time, As rightly pointed

out by the ACGSC,'thq lettar dated 29th‘Narch, 1989
reterred to sépra directed that a supplementary

DPC should be held only vor t he vacancies arising
from 1.1.1989 to 31, 3,1989 , Accordingly, the

27 vacancies ouing to upgradation and othar

vacancies anticipated from 1.1.1989 to 31.3.,1989

were taken into account and a SUpplamentary bPC vas
held on 21.4.,1989, In view of the direction ngen

in the sanction order dated 21.3.1989 referred to
supra upgrading 27 posts, when the vacancies for the
annual DPC 1989-90 for the period 1.4.1989 to 31,3,1990
wvere computed as 30,the 27 upgraded postg verse
adjuétad against those vacancies leaving bshind only

3 yacancies which could be considered by the annual

reckoning of 3 vacancies only for the annual ppPC
as on 22.4.1989 cannot be a folly by any strétch,of

imagination, Further, a supplemantary DPC had to be

"held on 3,2, 1990 owing to promotion of 24 Superzntendentsi

17.1.1990 and avaxlablllty of 2 more vacancies after
adjustmento These wers unanticipated vacan01es ‘and

so the supplementary OPC was held on 3. 2 1990. Addlng

|
|
|
i
1
t
i
\
|
i
i
1
H
i

© oPC for 1989-90 which was held on 22,4,1989, Thersfore, 4
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thefS vacancies considered at the annual DPC held on
[

3.2,199D.uould not, thererore,'have been correct hecause

thefrormer‘DPC‘held‘on 22,4.,1989 taking into acckont
all%the antlcipated vacancies upto:31.3.1990 vag the
reghlar annual DPC for 1989-90 and the latter DPC held

. on ; +2,1990 was only a supplementary 0PC held owing

- to &nforeseen circumstances. Ye, therefore, reJect

the aforesald contentions of the learned counselfor

|

| | |

| A the japplicant., We ansuer point D in the negative,
L |

11.f' Regardlng point E, learned counsel

for the applicants contended that uhxle carry forward

of éeservations was not permitted in the case of
! ' '

promotions from the posts of Inspector to those of

SUperintendent trom one_recruitment year to another,
ﬁ ‘ the%e vas no bar to such cdrry torward Within the same
i o recﬁuitment year, i.e., from one DPC to ancther held

f _ - :
during the same recruitment year, Non-carry torward i

of qeservatione in such situations ‘resulted in non-
[

.conszderation of SC/ST candidates ror promotion as

SUperintendents of Central Excise,
ﬁ

11.2i' While the argument seems to be infallible,

i

! _ _

{ ' the ract remaing t hat the rirst DPC or the year, when
i

! it met -and made its recommendations for filling

|

reserved vacancies for which no SC/ST candidates were

'avallable by appointment of general c ndldatee, could

-

not Faue foreseen the s'aeeeszieadeeg=so holding

of one or more supplementary DPCs durlng the same year,

’Whe same could be said of the subsequent (supplementary)
C ?hen one or more supplementary DPCs were te follou N

'rlng the eame year, 1If as a result, reserved -

[

i; ' ‘ seee 32/-
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vacancies had got filled up by'general candidates,
there would be no such vacancies available for
being carried foward during the same year, The
promotions made in the meanwhile on a‘reguiarbasis
cannot also be undone because af the time the
promotions were made, it was not known that a
suppbmentary DPC was to follow during the same‘year.
Us are satisf;ed with the arguments of the laarnad

ACGSC who acqua1nted us with the reasons for

holding supplsmentary DPCs tg which there is adumbrance |

while we dealt with point D supra, We, therefors,

reject the arquments of the learnéd counsel for the

applicants in this regard, Ue ansier point E in

the negative,

12, No other points were pressed by

the learned counsel for the applicants,

13, Before concluding, we would like to R

that | |
observey/a s submitted by the learned ACGSC, '

until the issue of Department of Persqnnel and
Training 0,M, dated 8.2.1991 referred to supra no
carry forward of.reservétions was permitted, It was
only after the 0.M, dated 8.2,1991 wag issued that

the department had an option to either keep a reserved
vacancy unfilled oving te non-availability of eligible
sC/sT candldates even within the extended zone of
consideration or take a conscious decisibn dus to

the exigaency of the situation to de-reserve the'ﬁlfff”‘

»'-,

-vacancy and appolnt a genseral candidate in such vacancy.

We notice from the material made avallable by the

respondsnts that_they promoted SC/ST candldages

© e
. PR

against all the nmine Vacancies'reserved For;éhg$;16 \

B Y,
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the annual DPC 1991-92 held’on 24,6,1991, However,
16 the supplementary DPCs which took place during
that ysar due to non-availability ot SC/ST candidates,
théy had kept the vacancies unfilled and carried

over the same ror being filled by SC/ST candidates

in the annual DPC (Review) held on 6.1.1993. Even

in the supplementary OPC held on 2643,1993 during
1992-93, while the three reserved vacanciss for SC
uere filled by promotion from the category of SC,

thg one vacancy reserved for ST which could not be
filled up owing tg non-availability of ST candiates,
was kpet unfilled., C:pe learned ACGSC mentioned to us
that as against the total percentage of reservation
of}22.5 ror SC/ST as on 1,1.1995, the representation
oF'SC/ST in the cadre of Superintendents was about
25% 1780, agaznst the tothl strength of 232 those

«4“1. K

belonging to'SC and ST were of "the order of 59,
‘}a'lj
This position augurs well and it cannot be said that

thelre has been any discriminationajainst the SCs and
stig- |

14, Ve also find that by their oun
admission the applicants, having become eligible
for:promation to the grade of Superintendents G:oup
18 in January, 1990, failed to challsesnge the
all?ged_lapses that had occured prior to 1990 soon
thereafter but stirred up to take up the mattgr with

the Department only in 1993, Therefore, this

....36/-
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15, , In vieu of the foregoinq, we do
%mv\\ ;n(j P""S Vk

l | not f'ind ainy justlhcation forL
y the applicants.f In the -

relxefs sought for b

result, thls appllcatxon fails and 1%’13

dismissed; There will be no order as.to costse
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New Delhi.

Principal Collector of
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MR, _JUSTICE P.K. SHYAMSUNDAR, VICE CHAIRMAN:

All said and done, it is a very little boon

the applicants ask foq in this’Review\application- They

- only wanF' the observation made by us in paragraph - 13

 to be,deletiﬁ\fromﬂt%e order made by us while disposing

of 0.A. No0.2/1994.%he observation reads:—
" The learned ACGSC meritioned to wus that as
- against the total percentage of reservation of
22.5  for SC/ST as on 1.1.199%, the
representation of  SC/ST in the cadre of
Superintendents was about 25% i.e., against
the total strength of 232 those belonging to
SC and ST were of the order of 59. This
position augurs well and it ‘cannot be said
_that there has been any discrimination against
‘the SCs and STs.”

2. We do not know why exception is taken

bby the appllcants fo thls paragraph whxch surely is not

a dicta of the Court. _ Now that the appllcants have

prayed for the deletion of the said observation, we

direct deletion of this 'barticular. portion from the

order which will otherwise remain in tact.

3. ‘ The review'petifion is disposed of as
above. Correctlon to be made 1n the orlglnal order and
in all copies as well.

No costs.

(T.V. RAMANAN)

(P.K. SHYHMSUNDAR)

MEMBER(A) VICE CHQIRMAN

Al ﬁé/
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(By Hr. n v. Rﬂo, A c G.S.c. )

oooz/f



S

-2 -

OQRDER

fr, T.V, Ramanan, Member(A):

The first applicont belonging to a
Scheduled Caste (SC for short) and the second

belonging'to a Scheduled Tribe (ST for short)

havb filed thie application under Section 19 of
the A}iiaistrat1Ve Tribunale Act, 1985, seskiug
the following reliefs.- |

 (a) lssue ‘an order/direction directiog
the Respondeota to make availablo
total nuaber of 10 (ten) vacancies
Por Scheduled Caste candidates and
17 (Seventeen ) vacancies for

| Schedulsd Tribe candidates in mospact

of the promotions effected threugh
review DPC held on 6.1,1993 (sixth
January One Thousand Nine Hundred
and Ninoty Three) for the posts of
Superiatendeats°

(b) Issue ap ordor/directﬂon in the
- pature of ﬂapdanusvdlrecting the
Respoadeats to consider the cases
‘of the applicante for prcmotion te
the cadre of SUperintondenta
retrospectively from the date they
became so entitled and to promote
them accordingly and give them al}

ccnseqeontial benefita flowing from
- the samo.

2. In brisf, the applicants case 1o that
having joined as Inspectors of Central Excﬂso they

had completed the prescribsd 8 years of servica as

a3/
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Ingpectors and became eligible for promotion to
the posts of Superintendent of Central Excise in
January, 1990, According to them, the
dapartuent'haa been denying thQ legitimate
rights ef the SQ and ST candidates for promotion
to ;the posts of Superintendents ot Central
Excisb.betueen 1987 and 1992-93 by rilling up
~ the posts reserved for'SC and ST by appointment
ot general c andidates and by not carrying foruard
those vacancies tor SC/ST as psr Government
instructions on the subject,by underestimating
the vacanciea‘placed berore'the Departmental
Promotion Commitees (DPC ror'shoét)-which met
during the aforesaid period and by holding.
supplenentary DPCs during the various recruitment
years dnriag,fhe said period thereby elininating
the increase in the zone of consideration and
the extended zonaior-consideration resulting in
non-consideration and non-pranﬁtion of SC and
ST c#ndidateé eligible ror promotion to the posts
of Superintendent of Cgntral Excise imn general
and the applicants in partlcplar. According to
them, during the period referred to supra there
verse 10 re#erved vacancies of SCs and 17 resafved
Y vacancies of EQE;STs which should have been carried
forward and reckoned by the review DPC hqld by the
department on 6th January, 1993 for the pests of

Superintendent ot Central Excise, According to the

applicanthat the revisw DPC held on 6,1.1993 a total

- xﬁﬂ/(// | coved/~
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| no.or 58 vacancies vere Mmght to be rilled up .

and so the zone of’cbnsideration_extended‘upto
81,100,290 of the seniority list of Inspectors.
The Pirst applicant was at sl.no.283 and the
second applicant at sl.,no,270. Despite this
the applicgatq\uara not pr@moted. It,is,.
t?erefarp, that they sesk directions from the
Trikgpal for'reckoning of the aforesaid 17
raéérVed vacancies by review of the review DPC
held on 6.1.,1993, for considering the qéplicants
tor the posts or Superintendent of Excise from
the déta theylbecéme 8o ehtitled, faﬁ7§ronof1ng

them accordibgly and for giving them all

‘consequential‘benefits arising out of such promotions,

3. Thevcdﬁtentiom>of the resbondents

is that there was no carry ferward of reservations
if.reserved vacancies had been filigd‘ub Ey o
generai candidates dué to non;availability-ef

reserved candidatea. It vas only afté: receipt

'}0f'Deptt.’of Personnel and Training 0.1, No.89011/7/

90-Estt(B) dated 8,2,1991 that where reserved
Landidates vers not available an eption was
available to the Department for keeping the raservad
wvacancies aufillgd or to de-rasa:ve the aane_gad
fill them by general candidates. They have aisé ;
averred that the applicants came uifhip.tﬁe,e;taﬁded

zone of consideration only at the DPC ﬁéld on

22.6.1992 which vas subsequently reviauad on
641,1993, 1In all, 58 vacancies had %o ba fillad

up at the revzan orC out of uhich 11 vacancies vere

.....5/-
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reserved tor SC candidates and 6 for ST candidates,
However, despite their being in the extended zone
of consideration the applicants could not be
recommended by the said DPC for promotion as 11 SC
and 6 ST candidates above.theu‘in the zone.of
consideration were recommended by the DPt for
promotion and afl the 17 reserved vacancies werse
fil&e%iby appointment of those SC/ST candidates,
There 1; thus no merit in this application,

4, We have heard the learnad counsel
for the applicants and the learned Addl, Central
Government Standing Counsel (ACGSC for short)

appsaring for the respondents,

5. The points that arise for determina-

tion are.as follovus:

A. Whether for promotions by
selectien from Group 'C' posts
of Inspector, Central Excise to
Group 'B' posts of Superintendent
of Central Excise carry ferwvard
of reserved vacancies from year to
year was permissible in the event
of an adequate number of SC/ST
candidates not being available in
any particular year?

8, Whether the de-~reservation orders
obtained were not in conformity
with the Department of Personnel and
A.R. 0.8, No.36011/25/79-Estt (SCT)
dated 16,11,19797

C.(i) Unhether premoticns given to
general candidates in reserved
vacancies without obtaining prior

‘ approval of de-ressrvation by the

- ' competent authority stand vitiated?




g

(11) Uhether premations glvoa

 to general candidates in
reserved vacancies on certaia

 occasions without obtaining
approval for de~regservation
by the cempetent.authprity.
stand vitiated?

.l St
fw

D. Uhlthet supplementary DPCs
Y ‘were held during a particular
" year only to deprive the
' SC/ST cangidates of the
lAchances of being considered
. Por promotion? | |

E.:’Uhether non-carry forward of

reserved vacancies during the

- same year, when ones or nore‘

- supplementary DPCs were held,
amounted to dapriviagfthm :

~ SC/ST candidates of the chances
of being considered for
pramotien?

6.1 Aé'regard point A, it was urged on behalf
of the applicants that the Departmant'had‘félldd to
_carry'fgruafd,einca 1987}thavreserved vécgucies_
which could not be Pilled up by promotion of SC/ST
candidates due to their_non-av#ilabllity even in the
 extended zone of cansiderétioﬁ_but uﬁiéh vere filled
- . by appointment of general candidates, Referring to
Department of Personnel &'A;R. leiter ﬁq.36011/1579— |
Estt (SCT) dated 6.1,1981 it vas contended that
- appointment of general caddidatee,in,wécanciés-resetved'.
for SC/ST should not mean loss of those bacancigé'fo
SC/sT, Learned counssl For the respoﬁdants arguad'
that for promotion from Group 'C* to Group 'B'

(Pren Inspector to Superintendent) there is, no doubt,

?f';-7/f S
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reaarvationvin promotion by selection in

accordance with the instructions contained in

the Department of Personnel and Administrative
Retorms 0.M. No.10/41/73=Estt (SCT dated 20th

July, 1974 but the same 0,M. rules gut carry
forward of resérvations from year to year in the
event of an adequate number of SC/ST candidates

rot éﬁing available in any particular year,
Therefore, whenever adequate number of SC/ST
candidates were not available even within the
extended zone of consideration, the reserved
vacancies were filled up according to necessity,

by appointment of general candidates, The questien
of carryvfofuard of reservations would: not,:thprefors,
arise due to the specific prohibition on carry
foruard of reservatione from year teo ysar, In Qiee
or this position, hes contended, the contention of
the counsel for the applicants that carry faruafd
vas not resorted to from 1987 onwards or the reserved
vacancies in which SCs/STs could not be fitted in
by the various DPCs is not tenable,

6.2 Ue find trom the Government instructions
cited above that there is no carry frorward of
reservations for promotions trom the posts of
Inspecfors to those ot Superintendents, Central Exciss,
0.M. No.10/41/73-Estt(SCT) dated 20,7.1974 relevant

to promotions by selection made from thé posts of

Inspector to those of Superintendent Group 'B*

reads as follows$

. 00008/"’
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Subject: Reservations for Scheduled Castes and
Scheduled Tribes in post filled by
promotion - Promotions by selection to
Class II, within Class II and to
the lovest rung of Classl,

- asae

 The question uhethar the scheme of reserva=-

tions for candidates belonging to Scheduled Castes
~and Scheduled Tribes in premotions by selection

should be extended to posts in Class Il services

and beyond, and iif so te what extent, has been

under the consideration of Government, It has now
beep decided, in supersession of the orders contained
in paﬁggra ph 2B(a) of the Ministry of Home Affairs
OcM, N5,1/12/67-Estt.(C) dated the 11th July, 1968
that there will be reservations of 15 and 7 % of the
vacancies for Scheduled Castes and Scheduled Tribes

respectively in promotions made by selectien from

Class III to Class II, within Clagsiland from

- Class II to the lowsst rung or category in Class I,

in grades or service in which the element bf direct
recruitment, if any, does not exceed 50 per cent,

2, The following instructions will apply te the
filling up of vacancies reserved for Scheduled Castes
and Scheduled Tribes in terms of the instructions
contained in this OPfice Memorandumse :

(1) Selection against vacancies reserved for
Scheduled Castes and Scheduled Tribes
will be made only frem among those
Scheduled Castes/Scheduled Tribes
Orticers whe are within the normal zone
of consideration, :

(i1) If candidates frem Scheduled Castes and
Scheduled Tribes ebtain the basis of
merit with due regard to seniority, on
.the same basis than others, less number
of vacancies than that reservedffor
them, the difference should be made up
by selecting candidates of these
comnunitiss who are in the zone of
consideration irrespective of mefit but
who. are considared fit for promotion,

(iii)k Select List should then be prepared
invhich the names of all selected officers,
general as well as those belonging to
Scheduled Caste and Schedulad Tribes are
arranged in the order of merit and -
seniority according to the gensral princi-
ples for promotion to selection posts laid
doun in the Ministry of Home Arfairs-:

0.M, No,1/4/55-RPS, dated 16th May, 1957,
i.e,, by placing the names in the three
categories viz,, 'Outstanding', 'Very
Good! and 'Good! in that order, without
disturbing the seniority inter-se within
each category, This Select List should,
there&fter, be follovwed for making
promotions in vacancies as and when they
arise during the year,
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(iv) For determining the number of vacancies
to be reserved tor Scheduled Castes

‘and Scheduled Tribes in a Select List,

a separate roster on the lines of the
roster prescribed in Annexure I to
Orrice Memorandum No,1/11/69-Estt,(SCT)

- dated the 22nd April, 1970 (in which
points 1,8,14,22,28 and 36 are reserved
for Scheduled Castes and points 4,17 and
31 for Scheduled Tribes) should be
followed, If owing to non-availability
of suitable candidates belong to Scheduled
‘Castes dr Scheduled Tribes, as the case

. may be, it becomes necessary to de-ressrve
1 a ressrvad vacancy, a reference for de-
reservation should bs made to this
~Department indicating whether claims of
Scheduled Castas/Scheduled Tribes candi-
dates eligibls for premotion in reserved

-vacancies have been considered in the

manner indicated im this 0,f,

(v) Thers uill, however, be no carry foruard
of reservations from year to year in the
- gvent of an adequate numbsr of Scheduled
- Casts/Scheduled Tribe candidatss not being
available in any particular year,

(vi) While vacancies reserved for Scheduled
: Castes and Scheduled Tribes will continue
to be reserved for the respective community
only, a Scheduled Caste officer may also
. be censidered for appeointment against a
. vacancy reserved for Scheduled Tribes, or
vice versa, in the same year itself in
which the reservation is made, where the
appropriate reserved vacancy could not be
filled by a Scheduled Tribe~ or a Scheduled
Caste candidate, as the case may be,

(vii) Where promotions in the above manner are
' first made on a long=-term officiating
basis, contirmatien should be made according
to the general rule, viz., that an officer
who has securaed earlisr officiating
promotion on the basis of his place in the
gselect list should also be confirmed earlisr
and thus enable to retain the advantage
' gained by him, provided that he maintains an

appropriate standard vide para (iii) er
Ministry of Home ARffairs Office Memorandum:No,
F/1/1/55-RPS. dated the 17th February, 1955,
But the principle of reservations would not
apply again at the time of confirmation of
promotees, : . '

3. - ‘The above instructiens take effect from the

datas of issue of thase orders whers a Select List for -
premotion by selection has already been prepared by
the Departmental Promotion Committee and approved by the
appropriate authorities before the date of issue of .

these,ordera;

4, Ministry of Finance etc. are requested to bring
the above decisions to the notice of all concerned.
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5. In so far as persons serving in the

Indian Audit and Accounts Department concerned, @

these orders issue in consultation with the
Comptroller and Auditer Gsneral,
We are of the view that in ths light of clause‘(V)
of para-2 of the aforesaid B.ﬁ,, the principle of
carry foruard,'ﬁhiqh is~applicable‘for promotions
elsevhere, doas noé‘applytq the proéotibns referred
to in lh§i§hs£anticase. Tﬁe énly exception made is
in raspactxof cases where @ vacancy faliimg on o
reserved point in the roster is freated as unreserved

due to the fact that there is enly one vacancy in the

 year of promotion as providedvﬂn the Deptt. of

Personnel & A.R, 0.M, No,10/37/74-Estt (SCT) dated
3.2,1975, reproduced below: | |

Subjects Reservations for Scheduled Castes and
Scheduled Tribes in posts filled by
promotion by selection to Class II,

. within ClassII and from Class II teo the
louvast rung of Clags-l - carry forward
of reservations: '

_ The unddrsigned is directed to refer to
~this Deptt.'s 0.M. No.10/41/73-Estt, (SCT), dated
20th July, 1974 providing for reservations at
15% Por Scheduled Castes and 7% for Scheduled
Tribes in promotions made by selsction from Class
II1 to Class II, within Class II and from Class
11 to the lovest rung or category inm Class I in
grades of service in which the element of direct
recruitment if any, does not exceed 50%, HAccording
to para 2 (v) of the said 0,M, in such promotions
there is ne carry forward of reservations from year
to year in the vent eof an adequate number of
‘Scheduled Castes/Scheduled Tribs candidates not

being available in any particular year, The question.

ag to whether any exception should be made in this
- regard in respect of cases where a vacancy falling
. on reserved point in the roster is treated as

unreserved dus to the fact that there is only one

vacancy in the year of promotion, has been raised

and has been examined, It has now bsen decided that

. in partial medification of para 2(v) of the 0.M,
dated 20th July, 1974, in the case of promotions te
~ which the erders in the said 0.M, dated 20th July,

000011/&'»
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1974 apply, when a vacancy falling on &
reserved point in the roster is treated as
unraserved due to its being the only
vacancy during the year of promotion, the
reservation so due against the reserved
point should be carried forward to
subsequent three recruitment years,

| 2, The instructions in para 2 (vi) of the
aforesaid 0,M, dated 20th July, 1974 relating

l to exchange of vacancy reserved for Scheduled
Tribes in faevour of Scheduled Castes and

‘ vice-versa in the same year,/ itself, In

i 1 which reservation is made, would remain une

*fected,’ In other words, when in the

circumstancss mentioned in para 1 above, a

| reservation is carried foruard and vacancy
in a subsequent year is actually treated
as reserved against a "Carry Forward"
reservation, the provision relating te-

\ exchange of reservation for Scheduled Tribes

| in favour of Scheduled Castes and vice-versa

. would apply to such reservatioen, * o

6.3 "It is also clear that the ressrved vacancies

uh?ch remained unfilled due te ﬁon-avgilgbility of SC

and ST candidates, as is the case here, from 1987 onvards

cole be filled'by appointment of geasrai candidates after

deTresarvation in. accordance with the relevant instruce .
ti#ns issusd by the Central Government. Thus, the
co?tention‘of the couh#alrfor the'applicanta that carry |
fofuard of reservations should have besn resorted to is

not tenable at all, We are supported in this view by an
i .
order of This Tribunal dated 6,6,1990 in Application

| -
Nol1897/88(F)‘(ﬂ. Krishna Naik V, Collector of Central
Excisgl, We refer with advéntage to the follouwing
a%:&wv ,

excerpts
- g

® 16. The principal thrust of Smt, Shobha,
was that accerding to the 8tanding instruc-
tions of the Government eof India, 15 percent
and 73 percent, of the posts in the grade
of Supsrintendent, which fell in Group '8¢,
vere earmarked respsctively, for promotion,
to the candidates beleonging to SC/ST,
Even though assuming for the sake of argument,
without houvever, conceding, that her client did

that grder:-
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not come within the ™zone of consideration®,

for promotion to the-grade of Superintendent,
Snt, Shobha sedulously contended, that if no ® .
candidate belonging to SC/ST was availabls,
to be considered for promotion to that grade,
in the posts earmarked for them, during the
year 1989~1990, those posts could not have

been filled in by the respondents, from the
'general category' of candidates, but had to

be ‘tarried forward', for the period specified
under the relsvant instructions of the Gevern-
ment of India, until suitable SC/ST candidates
vere avaklable, This hovever was not donse,

she alleged, However, she could not pinpoint,
the relevant instructions of the Government

of India, in support and pleaded for some time
&P trace:them out and place before us,

17.  Sri Padmarajaiah asserted, that there
were no instructions from the Government of
India, to support the case of the applicant,
as made out by Smt, Shobha, as in the present
case, promotion was involved to the ?rade of
Superintendent, which fell in Group 'B', and
according to pre¥alent instructions of the
Government of India reservations could not be
‘carried Porward! from year to ysar, in
respect of t he posts in Group 'B'in the event
of adequate number of SC/ST candidates, not
Porthcoming in any particular year, he explained,
This was expressly stated by the DPC, in the
proceedings of its meeting held on 3,2,1990, he
averred, _

18. ue have taken dus note of the averments

of both sides in regard to the above question of
‘carry Porward'gf reservations From year to year,
Meither the applicant nor his counsel, has bassn
able to place before us, any authority, to show,
that suchreservation can be ‘carried forvard'
in Group 'B' posts, as contended by them, Apparen-
tly, this contention has no basis, This apart,

it does not appear to have besn advanced by the
applicant in his written pleadinggiherein the
emphasis is on the “zone of consideration®, The
present contention therefore, on the question
of ‘carry forward' of reservations is beyond
the written pleadings of the applicant and normally
ver should not have taken cognisance of it,
according to the law of pleadings, However,
without taking an unduly t echnical view ef the
matter, ve shall examine this contention in the
cause of substantital justice, ’

19.  In order to ascertain the Pacts,w e have
carefully gone inte: “The Brochure on Reservation
fo¥ Scheduled Castes and Scheduled Tpibes in Service®
(7th Edition, 1987) brought out by the Government
of India, Ministry of Personnel, Public Grievances
and Pensions, Dgpartment of Personnel and Training,
New Delhi, We notice, that para 9,2(b)(v) under
the subcaption:"Promotions by Selection to Group
'8 within Group 'B*' and from Group 'B' tg the
lovest rung in Group 'A* (to Class Il and from
Class II to the lowest rung in Ckass II)® in
ggapter 9 thersof, under the main caption:

zo
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"Promotions-Reservations and Concessions®,

@ clearly states, that there will be no 'carry

) foruvard' of reservations from year to year,
in the event of an adequate number of SC/ST
candidates not being available in any
particular year, The post of Superintendent,
falle in Group 'B' and according to the
relevant Cadre and Recruitment Rules, promotion
to it, is by selection, In the absence of
any a uthority to the contrary, the instructions
of the Government of India in para 9,2(b)(v)
ibid prevail and squarely govern this case,

| 20, It is clear from the roregoing, that the
‘Applicant has no case, in that he did not
@sll within sven the enlarged ® zone of consi-
deration® and he gannet on any authority claim
the benerit ef 'carry forward' of reservation
from ysar to year, for the reasons aforementioned, '

6.4 .. The re?erenca made by the learned counssl

for the applicants to the Department of Personnel & |
Administrat}va Reforme lstter ﬁc.36ﬁ11/1579-Estt(SCT)
dated 6th January, 1981, available at page 181 of the
Brochure on Reservation for Scheduled Caste and Scheduled
Tribes (7th Edition) published by the Government of India,
Deptt. of Personnel & Training is noi relevant at all to

the instant case, The said letter reads as follgus: |

" Subject: Decisions taken by individual

i : Ministries/Departments not to de-
ressrve a reserved vacancy and fil}
up by ceneral Community candidatge-
kesp the reserved vacancies unfilled
till a person belenging to the
reserved categories is available,

- e A

Sir,
Refersnce UPSC's letter No.16/12(5)/78-R

(C&P) dated 29,1,1979 on the above subject, I am
directed to say that the decision taken by some
Ministries/Departments sesms to be based on the
misapprehension that it the reserved vacancCy goes teo

. @ genaral category caidate, consequent on the non-
availability of the reserved community candidates, the
vacancy is lost to the SC/ST, This, hovever, is, not
so because of ‘the mechanism of the carry-rorward ofr
reservations to three subsequent recruitment years,
De~reservation is the mechanigm before filling up a
reserved vacancy by a non-reserved candidate and carry
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foruard ie the modality for safeguarding ®
the SC/ST interests. In facts, efforts have™ .
to be made to rind out SC/ST candidates for

‘a total period of four recruitment years,
taking into consideration the original
recruitment year and the. three years of carry
foruward, Four recruitment years should be
considered to be a sufficiently long and
reasonable period telleok for a reserved

- category candidate, Thus the mechanism of

de~reservation has three functions, firstly,
to keep the reservation alive for four years
during which efforts could be made to find
‘out SC/ST candidates, secondly, Administratien

' ﬁgOea not suffer becauss the vacancy need not

e kept vacant till the search tor a SC/ST

candidate has prgduced result and canp be rilled
up by.a general category candidate and thirdlyj
general community candidate can alsoc get appointed
against a reserved vacancy which is only in

public interest but without causing any long term
harm to SC/ST candidatss when they are not available.

2, The decision: to keep a vacancy unfilled for
more than one year in anticipation of SC/ST -
candidate has serious implications on the
‘maintenance and operation of the reservation

" roster, According to the present rules, no

gaps Could be left in the roster and if the -
reserved vacancies are kept unfilled for a
number of years, it will give rise to wmany gaps
in the roster, If any Ministry/Department
decides to keep a reserved vacancy unfilled in
a particular year, that Ministry or Department
will have to stop making recruitment in any .
subsequent year till they fill up the reserved
vacancy in the previous year and complete the
points in the roster, So the Ministries and

‘ Departments will have to take this decisfon at -

the risk of no further recruitments in the
subsequent years till the reserved vacancies v
of the earlier years have been fixed up by SC/ST -
candidates, - ' a 4 : : .

3. The point nov remains as to whether in the
face of clear instructions of this Department
in this regard, Ministries/Departments are
empovered to take any different decision which
does not contorm to the orders of this Depart-
ment, According to the Government of India
(Allocation of Bwsiness) Rules, 1961, as amended
from time to time, Department of Personnsl -~
is the nodal agency empouwered to issus policy .
directive regarding reserwvations for SC/ST, .
The Law Ministry, who have alsc been consulted im.
this matter, has epined that Department of
Personnal is competent to lay down the
policies relating te reservation for SC/ST
under the said Allecation of Business Rules, and
other Ministries/Deptts. are bound te ®llow them,.
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: If other Departments intend to depart from

T 9 ' the said policies laid down by the Departe
- ment of Personnel it is mandatory for them

to consult the Department of Personnel

in terms of sub-rule 4 of rule 4 of the

Transaction of Businasss Rules; otherwise,

the policies laid down by the Department

of Personnel are binding on them,

4, Another fallacy in the decision of
the Ministries etc,, is that the Departments
concerned Would seem to be under the
impression ithat if a reserved community
candidate is not available, the vacancy itself
! need not be filled « which connects as
qgministrative need tor recruitment against a
post, already decided on public interest
with the communal .character of the candidare
or even his avajlability, whereas, in
reality, the need for filling up the vacancy
has to be determined independently and eonce
determined, further action should be initiated,
To say that the ‘administration' would not
have any necessity tor the filling up of a
post, which falls on a reserved point just
because a suitable candidate from the s cheduled
cormunities is not available will amount to
reconstructing tacts and reserval of logic
besides taking a limited view, of the concept
of 'public interest',

5. Thus, it may be seen that the d ecision
in question taken by the individual Ministries/
Departments in keeping the reserved vacancies
unfilled till the SC/ST candidates are
avajlable, do netther help much the SC/ST .
wvhose interests are well protscted by the
present rules nor do they sub-served the
interests of administration which would have to
go without persons to discharge the duties

of the posts for which recruitment exercise was
in fact initiated, On the other hand, they
give rise to situations which if pressed to
their legital conclusions would complicate
matters needlessly, without commensurate unadvantage,

6. The above positien is being brought to

the notice of the concerned Ministries/Departments
who have taken separate decisicns in this rsgard,

which carry forward of reservations is provided. As thers
is no carry forward of reservations ror candidates belonging
to SC/ST in promotions by selection from the posts of

Inspectbr to those of Superintendent of Central Excise,

0000016/"~ |
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the contents of para-1 referred to supma-regardin%" o

reserved vacancies filled by general Eandidatea

being not lost to the SC/ST do not govern the case,

~ We, theréfore, answer point 'A' in the negative,

7.1 ‘ Ragérding point B, learned counsel for

the applicants éontended that where de-reservation orders -

had{been.obtainad by the respondent-oapaftment those

. ] . .
shouljihavefbeeb in accordance with the Department of

Personnel and Administﬁétive_ﬂeforms 0.M. No.36011/25/
79-Estt, (SCT), dated 16,11,1979 available at page
177 of the Brochure (7th edition) referred to supra,

which is repreduced belows

® Subject: Simplification of the procedure of
o - de-reservation of vacancies reserved
for SCs/STs - delegation of powers
' Por de-reservation to Ministries/
Department: of the Government of India
in certain specified cases,

| asewes orem

 The undersigned is directed to say that as

clarified in this Department's 0., No,28/14/74-Estt(SCT) |

dated 12-7-76, the approwal of this Department has to
be obtained in all cases before a reserved vacancy can

be treated as de-reserved and utilised for the appoint- ;

ment of a general category candidate except in the
following cases:

(1)Regerved vacancies in purely temporary
~posts which has nofikelihood of becoming
permanent or continuing indefinitely;

(2)Reserved vacancies in scientific and
technical posts.

2, Of late, it has besn felt that the provisions
regarding seeking prior approval to de-rsservation from .

this Department has been resulting in considerable delays |

in giving effect to the promotion of the approved 3
candidates (including SC and ST candidates in same cases)
on the Sglect List, apart from gasting a heavy burden

of work upon this Department. It has, therefore, be
considerag mecessarypthat in'certain Jelected cades the

the Government of India themselves to de-reserve the
vacancies subject to certains a_gaguards, should be
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explered, It has7accotd1ngly been decided t hat
herecafter the Ministries/Departmants of
i Government of India may themselves accord
- ® ‘approval te the de-reservation of reserved
vacancies only recruitment made by promotions
subject to following conditions:

(1) There is neither a SC nor a ST candidate
available or eligible for promotion in
the reeder cadre%e) in the relevant
service/recruitment rules/orders;

(2) A copy of the proposal for de-ressrva-
tion in the appropriate prescribed
proforma is sent for information
immediately to (i) The Commissioner for

! SCs and STs and (ii)to this Department,

(S) The proposal for de-reservation has
been seen and concurred in by the Liaison
Officer of the Ministry/Department,

(4) The proposal for de-reservation is agreed
to at a level not lower than that of
Joint Secretary to the Government of India
in the administrative Ministry/Department
(Proper concerned), ,

(5) In the event of a disagreement between
the appointing authority and the Liaison
Officer the advice of this Department has
been appointed, ‘

3. The Ministry of Finance etc, are requested
kindly te bring the above instructions to the notice
of all the appointing authorities under their
administrative control, May be specifically

made clear to them that except in the c ase of
De-reservation of reserved vacancies in promotional
posts satisfying all the above conditions, all
other cases of de-reservation of vacancies will p
be as 'hither to force, continue to be referre

to this Department for prior approvel, " -

Orawing our attention to condition(1) of para-2 of the
O.M., counsel contended that de-reservation sought and
obfained vherever it wvas necessary the approval was per se

invalid in view of condition (1) of para-2 remaining

unsatisfied because of availability of eligible SC and ST
\ andidates tfor promotien in the feeder cadre eof

‘nspectors on all the occasions when de-reservation was
gought and obtained, Reiterating his éubmission that
de-reservation should not have been agreed to tor the
‘raason that t here were SC/ST candidates available and
eligible for promotion im the feeder cadre of Inspectors,

learned counsel praceede& to contend that filling up of
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reserved vacanciea by ganaral candidatea aftar

availing such de-rasarwation_uas wrong and that"'
all these fesarved vacencies shquid be taken E
as frozen dUringuthe_refevant years although
there vas no carry toruard of reeerﬁations, an
aspect uaich he adwmitted during the course of

argumants, buf even so he argued thare ‘would be -

? technical carry forvard of reservations and

’thqaa'vacénbies trééteqﬁs having been carried

forward from year to. year until they uere filled
up by SC/ST cand;dateso This argument vas
rebutted by the learned ACGSC vho described it as

fallacious. :

7.2 : He are unable to agree with the

aforesaidfsubmission of the learned counsel for

the applicant for the reascn that 0.M. No.36011/25/

v79-Estt(SCT) dated 16,11.1979 speaks only of

delegation of powers for de-reservation to various
Ministries and Départmant subject to fulfilment

of the ceéditioé listed trom (1) to (5) of para-2,
In para-3iof the 0.M,, it is clearly stated that
casss for de-reservation not satisfying all the 5
cnnditioaé referred to in para-z vould continue

to be referred to tﬁe‘dapértéént of Personnel and
Administrative Reforms for prior approval of
proposals for da-reservation; It may be relevant
at this stage to reter to the o.M, 1ssued by the o
Deptt, of Personnel & A,R. subsequently in 1989.
The said b'n No.35011/s/a1/cstt(scf§ dated 7.4,1981

‘available:at page-182 of the Brochurs (7th edition)

reads as follous

"Subjects Sinplificatiom of the proceduta of

i dereservation of vacancies reserved
for SC/ST - Delegation of powers of
de-ressrvatiom - clarirﬂcation ragarding.

L1 : Cb
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The undersigned is directed to draw
attention to Department of Perscnnel's o.M,
ﬂo.36011/25/79-£8tt(SCT) dated 16,11,1979
regarding delegated powers or de~-reservation
to Ministries/Departments in cases of
promotion and to say that the copy of the
proposal in the prescribed protorma should
be sent to the Department ot Personnel and
the Commissioner ot Scheduled Caste/Scheduled
Tribe by the adwministrative Ministry/Depart-
ment concernpd, and not by any attached and
subordinate ottices. It is Purther stated
that the Ministry/Department concemed
should wait ror a period of at least two
-uegkg after sending the proforma to the Departe
ment of Personnel and the Commissioner for

SC/ST, for the Comments, if any,before
the reserved vacancies are de-reserved by
them, under the delgated authority,

2, Ministry of Finance etc., are requested
to bring the above clarifications to the

notice of all appointing authorities under
their control, ~® '

This 0,M, provides that all proposals tor de-reservation
in case of promotion should also be andorsedvto the
Department of Personnel and Administrafive Reforms
andltha Comnis#ioner for 5C§ and STs by the administra-
tive Ministry/Department concernéd who should wait tor

a period of atleast 2 weeks ror their comments, ;Pvany;
betore the reserved vacancies are de-reserved by them

under the delsgated authority, Learned ACGSC submitted

~ that the procedure laid down in the 2 O.Ms referred to

supra have been fully complied with and approval ror
de-reservation sscured frrom time fa time, He produced
a copy ot the Communication in this regard sent to R-4
by R-2, the Central Board or Excise and Customs, Deptt,
of Revenue, New Delhi, We notice that the G.M, dated
16.11,1979 does not per se prohibit deereservation even

it one SC or ST candidate was available or eligible tor
promotion in the teeder cadrae, The 0.M. merely defined
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the ambit of the ‘povers dnleqated to tlhe ﬂlnistry/'
Department to deal with a proposal for de-reseration
in a situation where there is even 1 SC or ST candi-
date availablg or aligibla for promoti@n in the
v'foadar cadre, i.,e,, the dalagatad povers cannot
be exercised byg$ha Hinistry or Degpartment concarnod,
ir $ven one SC or ST was availabla or mligibla fog
promotgon in the feader cadre, which in this case
is, the Peeder cadre of*Inspectors. Howsver, in
vieu of the unchallengad assertion made by tha ACGSC -
that instructions laid down in the O M; dated 16,11,1979
the 0/, dtd.
and /7,4 1981 wers followed beforo the adainistrativo
niaistry conveyed approval for do-resatwations, ve
accept the same, Apparently, no objections wers
raised eithe: by thé Department of Personnel and
| Administrative_Reformé orvby the Commissioner for SCs
and STs within the time limit prescribed in the 0,M,
of 7,4,1981 after receipt of copxea of the proposals
for de-reservation sent by the administrative Hinistry.
AIt is thus clear that the aforesaid tuo autherities
did not insist on the fulfilment of condition(1) of
para~2 of the 0,M, dated 16.,11,1979, Ue hold that no
irragularity has besn committed in the matter of

approvals given for suchlde-reservation$.‘ Rccordingly,‘

we answer 'Pbi“? B',_-_1n the negative,

- 8.1 Regarding péint C(i), learned counsel |

for the applicants argued that promotion of general
candidates in Teserved vacanciss before securing prief
- approval for de-raservation of those vacancies was not
tenable becauge Vigeawvig certala DPCg swch approval

vas sacured ex-post Pacte, We are told‘that in taspeet

of the DPC held on 15,3,1991 to consider promotions to
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i' 25 poéts of Superintendent, 3 posts for SC and 2
posts Por ST were reserved, Due to non-availability
of sufficient number of eligible SC and ST
candidates even vithin the extended zone of
consideration, only 2 SC candidates could secure
proﬁotion and against the remaining 1 vacancy

reserved for SE and 2 vacancies reserved for ST

c;nq&gétes, 3 general candidates as recommeé?d

by the OPC were promoted sven before the Collector

of Central Excise, Bangalore, moved the Ministry

of Finance, Deptt, of Revenue on 26.3.,1991 seeking

confirmation of the de-reservation made by him as |

also of the promotion of the general candidates
recommended by the DPC agéinst the 3 vacancies
referred to supra, The Pinistry of Fiaaace, Deptt.,
of Revenue by its letter dated 7,5,1991 advised the

Collsctor of Central Excise, Bangalore not to

Pill upvthe resarved points for SC/ST pending
approval of de-reservation by the Hinistiy.
The Collector was also advised that a de-reservation
- proposal, ifjnacessary, be forwarded to the
Ministry for consideration., In reply, the
Collector sent a communication on 13,6,1991 ,
stating that he had already filled up the three é
vacancies (1 SC and 2 ST) and soupht. ex-post facte
approval for de-reservation of 1 SC and 2 ST
vacancies, After considerable delay and-apparantly
after a remindar from the Collsctor of Central
| Excise, Bangalore, the Hinistry of Finance, Deptt, '
of Revenus, conveyed by its letter dated 14,3,1995

ex-post facto approval for de-reservation of tho

1 SC and 2 ST points, While we agree that prior !
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approval for such de-reservation was feQuitad as @
per extant instructions, there eeems to have been

some Confusion in the mind of the Collector,

Contral Excise, Bangalore, in March, 1991 soon

 after issué of the Deptt, of Personnel & Training

: as stated by(learned_ﬂtcsq,,
o.M, dated 8.23392}/that he was competerit ‘to

mags de~reservations himself and them make promotions

. . ¥ ' 1]
of géﬁgpal candidates against such“damraservod

vacancies which did not appear to be warranted by
@ perusal of the contents of the said 0.M. which

réads as follous:

" Subjects=- Dereservation of vacancies when

. elegible SC/ST officers are not
available for promotion even in
the extanded zone of consideration,

According to existing instructions there
is reservation for SCs/STs whils making promotiop.
on the basis of selection up to the lovest rung
in Greup 'A' ahd in promotion by non-gelection
at all levels, Instructions have also been issued
for de-reservation of a reserved vacancy to be
filled by promotion in the event of non-avaibbility
of suitable capndidates belonging te SC or ST
Community, as the case may be (even within the

extended zone when the promotion is made by salection);'f

2, Under the,procedu:e‘cur:ently folloued by

the DPC in the matter of promotions, in cages whare

fo suitable candidate belonging to SCs/STs is '
available even within the extended zone for promotions
against the reserved vacancy or the SC/ST candidates
available within the zone are not found suitable

by the DPC, a general candidate is recommended on

the condition that his promotion will be subject

to de-reservation of the vacancy in accerdance

with the prescribed procadure, .

3. The matter has farther been examined in
consultation with the UPSC, . Normally, the DPC ig
expected to recommend a ‘resarved' candidate :
against a reserved vacancy, If Ro_suitable ‘reserved®
candidate is available, it is open to the appointing
authority either to kesp the post vacant or to- '
de-reserve the reserved vacancy and fill up the sage

'0;0023-‘/"
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, by appointing a general candidate, Thus,
] the question of appointment of a gensral

: candidate against a reserved vacancy

arise only after the appointing authority -
takes conscious decision to de-reserve

the vacancy, Keeping this positien in
view, it has bsen decided that henceforth
the following procedure will be followed:=

(1) If there is no ‘reserved' candidate
even within the extended zone, it should
be clearly indicated by the Ministry/
Department while forwarding the OPC propo-

4~ sals whether the competent authority hag
approved de-reservation of the reserved
:ﬁm vacancy and only in that event a general
candidate will be recemmended against that
; vacancy, When there is a 'reserved' -
candidate in the zone or the extended zone
and the said capdidate is Pound @nsuitable
for promotion bg PC, the DPC will not
recommend a general candidate in lieu,
In such cases, if the Ministry/Department
vants te fill up the vacancy by a general
candidate, they may initiate action for
, getting it de-reserved, Thereafter, a
. fresh OPC may be held for filling up that
: vacancy by a general candidate, An exception
to this general rule will be made by UPSC
only in very urgent case, .

- (ii) The instructions contained in this
Department's 0.M. No.AB-14017/30/89-Eatt.

' (RR) dated 10th July, 1990 relating to the

: Pilling up of vacancies reserved for Scheduled

Castes and Scheduled Tribes falling in the

prometion quata should be kept in view before

OPC proposals are sent to the UPSC in the

circumstances mentioned in (i) above,

4, Ministries/Departments may follow this
procedure also while submitting proposals to .
.OPCs not chaired by Chairman/“embere, upsc, "

Be that as it may, after receiving a suitable clarifj-
cation the Collector made 2 proposal as advised by the

Pinistry of financeAand has since secursd ex-pest factg

approval from the said Pinistry, Ue are, therefore,
\of the view that since the ex-post facto approvai for
¢ }e-reserwation has been secured, the promotions given to

the thres general candidates in 1991 by the authority

~ Concerned, in the circumstances stated earlier, may at

000024/-
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best be an 1riegu1ar1ty and not an illegality and .
the pronotioes made are not witiated. hccotdingly,"_

ve answver point C(i) in the negatiwe.

9.1 Regarding point E(ii), learned counsel

for the applgcants contended that no approval for

de-reservatioﬁ uee secured at all in reepect of certain

DPCs held in 1988 and 1989 bwétﬁﬁ%ﬁ&el candidates vers
promdted against the reserv eteencies which could
not be §1iled. R &3 no such approval was eecured all
promotions eade §;came v1tiated and should be taken to

be non-est. Ue are told that in respect of the DPCs

held on 10,2, 1988, 14.10,1988 (supplementa:y) -and 22,4, 1989 §

no approval for de-reserwation was cbtained by the
Department E

9,2 The contention of the ACGSC is that while

appreval for de-reservetion was not specifically sought
for and obteiged in respect'oft:hese DPCs; the minutes
coetaining thé~recommendatiens madejby_the DPC for

filling up the reserved vacanciee by generei'candidates

had been endorsed to the adminisﬁé:tlve Hinietry. Although -

technically no approval in black be- was secured,
the fect that - particular general candldatee vere going

to be appointed in the reserved vacanc1ee as recommended

' by the DPCs concerned was certainly brought to the notxce

ef the Minlstry. The Nlnlstry did not raise any
detd :
objections to the promoticns so eado. Fnrther;¥tho -

o
applicants cannot agltete all these points after passage

of many yearso

9.3 WYe have carefully considered this issue. e
are mf the\lieu that there belng no carry foruard of

vacancies in prometxen from thm posts of Inspector to

the.posts of SUperlntendent of Central Exclse, agitating

this point can be of no help to the applicants since the

e wES wpteon Ty Al mie
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vacancies filled by appointment of general candidates
vithout specific approvals for de-reservation night
at best be a technical rlaw, Whilst ge-reservation
is the nechanisn;sérofe filling up a ressrved
vacancy by a non-reserved candidats, carry torward
exercise, where there is a requirement for carry
forward of rese}vations, is the modality for
saflequarding Ehe'SC/ST interests, In any case,
filliﬁﬂ‘up of reserved vacancies by general
candidates without seching clear-cut approval for
de~-reservation of reserved vacancies cannot confer
any benefits ﬁ;_tha applicant becauss carry ferward
of vacancies was actually torbidden, We also
consider that non-cbtaining of de-reservation orders
vis-a-vis the DPCs referred to do not amount to any
illegality in the circumstances of the case as urged
by the respondents, We think at the highest itv

may tantamount to an 1rregu1arit; curable 5}
obtaining ex-post facto approval by the competsnt
authority, We answer point C(ii) in the negativs,

10,1 Regarding point D, learmed counsel for

the applicants argued that the Department was in the
‘habit of holding piece-meal DPCs for every recruitment
year, Ajaart from holding a regular OPC every year,
the practice of holding supplcmentafi DPCs during #ke
;é;E;i;ear was the rule rather thajn the oxceptioﬁ. -
This, he said, deprived the SC/ST candidates of
‘promotion as Superintendents of .Central Excise, If
the total posts had been reckoned and a single

annual DPC had been held, then due to a larger zone of

congideration and a larger extended zone of consideration

000.2'6/—
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the possibility of SC/ST cendidates being. promoted
as Superintehdents of Central Excise would have " 

been brighté:. Continqing‘his argwmenta'ﬁb

contended that there was no nsed to hold a DPC on
22.&.1989 fot 3’va§ancies only, having held on the
previous day, i.e, on 21.401989:8 UPC'f@r 41 vacancies,
The three vacanc%e; reckoned for the DPt'held on |
22 &f1989, having arisan only after 19 11990 but
dur;ng$§989-90, they could hawe been added to tha
vacancies for which a sipplementary DPC was held

| during the same year on 3.2,1990 for'ZG_vécancies.

By not doihgiso, theviona of cohsiﬁeration_and the
extended zone of considaratiénkstobd reduced thereby

depriving the SC/ST;cahdidates of promotions at

the OPC held on 3,2,1990, Alternatively, he

contended that instead of holding the DPC for 3

vacanC1es'on122.4;1989‘the DPC'should have besn held

for 30 vabancies7inc1uding 27 vacancies in the

upgraded pbéts‘of Superintendent oF-Cantral EXcisei
10,2 ~ Learned ACGSC dﬂﬁﬁgffad this argument and

stated that 1t was not for depriving the chances of

being considqred for promotion of SC/ST candidates

that such suppieméntary DPCs were held, In fact,

the supplemeﬁtary DPCs vere held strictly in aécordance |
with clausa-(i)}of para-6,4,2 of the 0.M, of the
‘Department of Personnel and Tralnlng dated 10th April,

- 1989, uhich makes a provxslon for holdlng such

supplemantary DPCs, The relevant portion of the 0.M,
cited above, reads as follouss$

" Uheé&tr a DPC has already been held
in a year further vacancies arise during
the same year due to death, resignation,
voluntary- retirement etc, or because the
vacancies were not intimated to the DPC
due to error or omission on. ths part of
the Department concerned, the following
procedure should . be Folloued?_\
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(1) Vacancies dus to death, voluntary
retirement, new creations, e tc,.,
elearly belonging to the category
which could not be foresesn at the
time of placing facts and material
before the OPC, In such cases,
another meeting of the DPC should
be held for drawimg up a panel for
‘these vacancies as these vacancies
could not be anticipated at the
time. ot holding the arlier DPC,
Ir, for any reason, the DPC cannot
meet for the second time, the precedurs
! of drawing up of year-wise panels may be
' folleouwed when it meets next for
™ preparing panels in respect of vacancies
that arise in subsequent year(s). "

Learned ACGSC Agbqgsy to us by reference to documents

that the supplementary DPCs in accordance with clause
(i) of the paragraph reproduced above were held only
due to non-anficipation of deaths, resignatioﬁs,
voluntary retirements, upgradations, preomotions etc,
Further, learned ACGSC hotly contested the contetion
of the learned counsel for the applicants about the
vacancies reckoned for the DPCs held on 22,4.1989

and 3,2.1990 and stated that the DPC on 21.4,1989

_ was held in compliance with the instructions contained
in the Ministry of Finénce, Department of Revenue,
letter No.,A 32013/1/189-ARd.11-B dated 29th March, 1989

which is reproduced belouws-

#® Subject: D,P.C~-Holding for promotion of -
Change in the writing of C,C.R
period - Clarification regarding.

Sir,

.1 am directed to say that Annual
Confidential Reports Were hither teo being written
on a ealender year basis, ~The system of writing
of A,C,Rs was recently reviewed and it was descided
vide letter F.no,AR.28012/71/87-EC/SO(P) dated
28,9,1988 that A,C,Rs may be written on financial
year basis w.e,.f, 1988-89, The A,C,R for 1988 is
accordingly to cover 15 months, i.e., from 1,1,1988
to 31.3.1989, .

ceee28/=
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2, The .question of holding of DPCs

for promotion to the various grades hag also
been reviewed in the light of -the decision
referred to above, It has been decided in
consultation with the Department of Perscnnel
and Training that = : :

(2) In ofrices where the DPCs for the
calendsr year 1988 have not so far been
held, ‘the vacancies will be calculated

~ for 15 monthe i,e., from 1,1,1988 to

L - 31.3.1989 and DPCs held accordingly;

i%b) In offices where DPCs for 1988 have
already been held, the vacancies arising
during the peried 1,1.,1989 to 31,3,1989
shouldbe calculated and a supplementary
DPC held for these vacancies;

(c) from1.4,1988 onwards, the DPCs should
be held every year en a financial year basis,

3. - These instructions would apply to
_promotions in all grades.

‘Receipt of this letter may please be
acknowledged, S

Yours faithfully,

sd/=- o
(TARSEM LAL) .

UNDER SECRETARY TO THE GOVT.OF INDIA.

Thus, according to him, the DPC that was held for 41 vacan~ B

cies on 21.4.1989 was for the period trom 1,1.1989 to

e B AR e+ we N G

W ‘z;,‘i«',« adidcead: o

31.3,1989 and it included 27‘posts of Inspsctor of Central

Excise upgraded to Superintedent Group '8' of Central
Excise in the Central Excise Collectorafés of Bangalore

and Belgaum as in the sanction order of tﬁa,nibistry of

~ Finance, Department of Revenus dated 21st Hafch,v1959.

Having reckonéd these 27 posts which wers upgraded in
- : supplementary ‘ :

Rarch 1989 for the aforesaid/DPC held on 21.4,1989

the question of taking into account these very 27 posts

once again for the regular DPC of 1989-9@,héld on

22,4,1989 vas not called for, In peint of fact, according

Coooz!/-
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_" to him, though there were 30 vacancies anticipated

- for the year 1989-90, the 27 posts tor which DPC

' was held on 21.4.1989_uerc adjusted against the 30

f vacancies because the sanction order déted 21st

. March, 1989 allowed the upgradation ror a peried of

. 2 years or tilf‘the staff fitted against the upgraded
podts wers abgorbed in regular vacancies, whichever |

wWas egﬁlier. The adjustment of 27 posts wag done

| against the vacancies ;giéing between 1,4,1989 and

:31.3;1990 and, therefore, after such .adjustment the:

_ regular DPC for 1989-90 could be held only for 3

- vacancies, Further, the supplementary DPC for
:1989-90 which was held on 3.2,1990 had to be held
ébecause after 22;4.1989,u4hen the raguiar annual: OPC
wag held for the year 1989-90, 24 Saperintendenis
'uerelprbmoted,on 17.1.1990 as Assistant Collectors/Senior
Superintendents Group ‘At uhiéh left unanticipated

'vacancies in posts ot Superintendent Grade 'B',

|10 2 "~ We are satisrled with the p051tion explained
by the learued ACGSC that the supplementary DPCs

‘were held in accordance with clause (i) of para

6.4,2 of the 0.M, dated 10.4.1989 reproduced above,
'We, theretore, hold that it the department had held

supplementary DPCs there were reascons for doing sc
strictly in accordance with the instructions contained
n the 0,M reterred to supra, Je a;sd rdlly agree
sith the submissions made by the ACGSC that haviné
/' already reckona& the 27 vacanciss ouing to 27 posts

;or Inapectérs upgraded as Superintendents Group ''B' in

0000030/“
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the DPC held on 21,4.1989 for the peried 1,1,1985)
to 31.3.1989 in accordance with the instructions
contained in the Ministry of Finance, Bﬁptt. bf

" Revenus letter dated 29.3,1989 cited adbré, the

in the sanction order dated 21,3.1989 referred to

“held on 3, 2 1990 ouing to promotion of 24 Supatzntendentai

question of considerat;on of the same‘aé vacancies for
the annqal'ﬁpcxof 1989-90 held on 22,4.1989 would not
arlise, A ragylér OPC cannot be held for the same
vacag%ies for a seeond time, As rightly pointed

out by the ﬁCGSC, the latter dated 29th- March, 1989
rererred to supra directed that a supplementary

DpPC shouldTbe held only for the vacgmcies értsing

from 1,1.1989 to 31.3.1989 . Accordimg;y,‘the

27 Qécanciés ouing to &pg:adationband 6ther

vacancies anticipated from 1.1,1989 to 31,3,1989

vere taken into account and a supplsmentary DPC wvas

o o g 1 N A AL B 2 5 errs Erbaa® o B oot £ ne e

held on 21,4,1989, In visw of the directidn‘givon

supra upgréding 27 poéte, vhen the vacancies for the
annual DPC 1983-90 for the’ period 1,4.1989 to 31,3, 1990
werse cemputed as 30,the 27 upgraded posts wvere
adjastad agaiNst those vacamcies_leaving behind only

3 vécancies uhich could be considered by the annyal @
OPC for 1989-90 uhich uae held on 22, 4 .1989, Theraforo, .
reckoning of 3 vacancies only for the annual DPC :
as on 22, 4.1989 cannot be a folly by.any‘stretch of.
imagination. Further, a supplementamy DPC had to be

as Assistant Collectors/Saniar Supetintendants on |
17,1.1990 and availability of 2_m§ra vacancies after o
adjustment, These were unanticipated vacancies and

so the supplementary DPC was held on 3;2.1990. Adding

L e 003?/" o
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tha.s vacancies Considered at the annual DPC held on
3.2,1990 would not, thererore, have been correct hecauge
the trormer DPC held on 22,4.1989 taking into account
all the anticipated vacancies upto 31.3,199g wvas the
regular annual DPC for 1989-90 and the lattét DPC held
on 3,2,1990 was only a supplementary DPC held ouing

to unforsseen ciﬂcunstancas. Ve, therefore, reject

the 4foresaid contentxons of the learned counssl for

the ap&%ﬁcant. We answer point D ip the negative,

X

1.1 ' Régarding point E, learned counsel

For the applicants contended that while carry forward
of reservations was not permitted in the cags of
Promotions from the posts of Inspector to those of
SUperlntendent tTom one recruitment year to another,
there was no bar te such carry forward vithin the same
recruitment year, i.e., from one DPC to another held
during the pame recruitment yesar, Non-carry torward
ef reservations in such sitvations resulted in non=-
.considgtatioq of SC/ST candidates tor promotion asg

Superintendents of Central Excise,

1.2 While the argument seems to be infallible,

- the fact remains t hat the rirst OPC o the year, uwhen
it met and made its recommendations for filling
reserved vacancies for which no SC/ST candidates were

available by appointment of gensral i;rdidate;, could

not have foreseen the & e holding
of one or more supplementary DPCs during the same ysar,
The same could be said of the subsequent (supplementary)
DPC when one or more supplementary DPCs were te follow

durlng the same year, If a8 a result, reserved

cees 32/~
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- rajact the arguments of the learned.couosel for t he

applicants 1n this regard Ve onshéi point £ in

12, ;No other points were pressed by

13, Before coneluding, we Uould like to

 unti1 the issue of Department of Perscrinel and

'vacancy and appoint a general candidate in such vacancy; -

- respondents that they promoted SC/ST caodidates

-32 =

vacancies had got filled up by general oandidates‘.
there would be no such vacancies available for
heing carried foward during the same yaar, The

promotions oade in the meanwhile on a regular basis

cannot also be undone hecause,at th97%1me the

promotions were made, it was not known that a
SUppbmantary'Dackuos to folloo-during the same yoat;}
Uo’aqg satisfied uith the argumants of the. learnad ’

ACGSC uho acqna;ntad us with the reasons for

holding supplementary DPCs to uhich thers is adumbrance

uhlle we dealt with point D supra, Ue,othereforo,

the negative.

the learned counsel for the applicants.

: that:
observe/a s submitted by the learned ACGSC,

Training 0.M. dated 8,2,1991 referred to supra no ‘
carry‘foruardlof reservations was permittéd. It uas” 5&
only after the 0.M, dated 8.2.1991 was issued that :
the department had an option to either keep a reserved :
wacancy anfilled ovwing to non-avaxlabllity of elxglble %‘
SC/ST candidates even within the extended zone of

consideration or take a conscious decioion due to

the exigency of the situation to de-resetvo the

We notice from the material made ava11ablo by the j

against all the nine vacancies reserved for them in J
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the annual DPC 199192 held on 24,6,1991, However,

in the supplementary DPCs which took place during

that year dus to non-éyailability of SC/ST candidates,
they had kept the vacancies unfilled and carried

over the same tor being filiad by SC/ST candidates

in the annualDPC (Review) held on 6.1.1993, Even

ip the supplementary DPC held on 26,3,1993 during

199%-93, while the three reserved vacancies for SC

were filled by promotion from the category of SC,
the one vacancy reserved for ST which could not be
filled up auing to non-availability of ST candiates,
vas kpet nnfilled (Tha learned ACGSC mentioned to us
that as agalnst the total percentage of reservation
of 22,5 for sc/sT as on 1,1.1985, the representatien
of SC/ST in the cadre of Supsrintendents was about
25% i.e., against the total strength of 232 those
bslonging to SC and ST were of the order of 59,

This position adgurs>uell.and it cannet be said that
there has besn any discrinination&;ainst the SCs and

STs,)

14, ‘We also find that by their own
admission the applicants, having become eligible

for promotion to the grade of Superintendents Group
'8' in January, 1990, fajiled to challenge the
alleged-lapses that had occured prior to 1990 éocn
thereafter but stirred up to take up the matter with

““?n the Department only in 1993, Therefore, this

application, made after considarable lapse of time

before us in order to upset the promotions already

made, cannot be m
<«
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reliefs sought for by the applicants,

In visu of the foragoing9 ue do
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In the

result, this application fails and His
]
disg}ssed? 'There will bs no order ag to costs.
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