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ORIGINAL APPLICATION NO. 211994 
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Mr. 3uatics.P.K. Shyamsundar, Vice Chairman 

Mr. T.V. Ramanan, Member(A) 

Mr. S.S. Shingenavar 
C/o. Bheemappa 
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Central Board of Excise and 
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3, Principal Collector.o? Customs 
and Central Excise 
Balbahadur Stadium 
Basir-Bagh 
Hyderabad - 500 029. 

4. Collector of Central Excise 
Central Revenue Buildings 
Queen's Road 
Bangalore..550 001. 	 ... Respondents 

(By Mr. M.V. Rao, A.C•G.S.C, ) 
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Pr1  T.V. Ramanan, Plember(A): 

The first applicant belonging to a 

Scheduled Caste (Sc for short) and the second 

belonging to a Scheduled Tribe (ST for short) 

have filed this application under Section 19 of 

the Administrative Tribunals Act, 1985, seeking 

the following reliefe: 

(a) Issue an order/direction directing 

the Respondents to make available a 

total number of 10 (ten) vacancje 

for Scheduled Caste candidates and 

17 (Seventeen ) vacancies f or 

Scheduled Tribe candidates in respect 

of the promotions effected through 

review DPC held on 6.1,1993 (Sixth 

january One Thousand Nine Hundred 

and Ninety Three) for the posts of 

Superintendents; 

(b) Issue an order/direction in the 

natur, of Plandamus directing the 

Respondents to consider the cases 

of the applicants for promotion to 

the cadre of Superintendents 

retrospectively from the date they 

became so entitled and to promote 

them accordingly and give them all 

consequential benefits flowing fo 
the sams 

2, 	In brie?, the applicants case is thai 

having joined ae Inspectors of Central Excise they 

had completed the prescribed 8 years of service as 
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Inspectors and became eligible for promotion to 

the postsof Superintendent of Central Excise in 

3anuary, 1990. According to them, the 

department has been denying the legitimate 

rights of the SC and ST candidates for promotion 

to the posts of Superintendents orC9ntral 

Excise between 1987 and 1992.-93 by filling up 

the posts reserved for SC and ST by appointment 

or general candidates and by not carrying forward 

those vacancies for SC/ST as per Government 

instructions on the subject,by underestimating 

the vacancies placed before the Departmental 

Promotion Commitess (DPC for short) which met 

during the aforesaid peviod and by holding 

supplementary OPCs during the various recruitment 

years during the said period thereby eliminating 

the increase in the zone of Consideration and 

the extended zone or consideration resulting in 

non-consideration and non-promotion ot SC and 

ST candidates eligible for promotion to the posts 

of Superintendent or Central Excise in general 

and the applicants in particular. According to 

them, during the period referred to supra there 

were 10 reserved vacancies of SCs and 17 reserved 

vacancies of 	STe which should have been carried 

forward and reckoned by the review OPC held by the 

department on .6th 3anuàry, 1993 ror the posts of 

Superintendent or Central Excise. According to the 

applicant,at the review DPC held on 6.1.1993 a total 
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no.or 58 vacancies were sought to be filled up 

and 0 the zone of coneidaration  extended upto 

a1no.290 or the seniority list of Inspectors. 

The ?irst applicant was at sl.no.283 and the 

second applicant at sl.no.270. Despite this 

the applicants were not promoted. It is, 

therefore, that they seek directions from the 

Tribunal for reckoning of the aforesaid 17 

reserved vacancies by review of the review DPC 

held on 6.1 .1993, for considering the applicants 

for the posts or Superintendent or Excise Erom 

the date they became so entitled, for promoting 

them accordingly and for giving them all 

consequential benefits arising out of such promotions. 

3. 	 The contention of the respondents 

is that there was no carry forward of reservations 

if reserved vacancies had been filled up by 

general candidates due to non—availability of 

reserved candidates. It was only after receipt 

or Deptt. or Personnel and Training O.fl. Io.89011/7/ 

90Estt(B) dated 8.2.1991 that where reserved 

candidates were not available an option was 

available to the Department for keeping the reserved 

vacancies unfilled or to de—rs8erve the same and 

fill them bygeneral candidates. They have also 

averred that the applicants came within the èxtènded 

zone of consideration only at the DPC held on 

22.6,1992 which was subsequently reviewed on 

6.1.1993. In all, 58 vacancies had to be tilled 

up at the review DPC out of which 11 vacancies" were 



* 	 reserved t'or SC candidates and 6 for ST candidates, 

However, despite their being in the extended zone 

of consideration the applicants could not be 

recommended by the said DPC for promotion as 11 SC 

and 6 ST candidates above them in the zone of 

consideration were recommended by the DPC for 

promotion and all the 17 reserved vacancies were 

filled by appointment of those SC/ST candidates. 

There is thus no merit in this application. 

We have heard the learnd counsel 

for the applicants and the learned Addi. Central 

Government Standing Counsel (ACGsc for short) 

appearing for the respondents. 

The points that arise for determjna 

tion are as follows: 

A. whether for promotions by 

selection from Group 'C' posts 

of Inspector, Central Excise to 

Group 'B' posts of Superintendent 

or Central Excise carry forward 

of reserved vacancies from year to 

year was permissible in the event 

of an adequate number of SC/ST 

candidates not being available in 
any particular year? 

B. Ijhether the dereservation orders 

obtained were not in conformity 

with the Department of Personnel and 

A.R. O.M. No.36011/25/79.(stt(scT) 
dated 16.11.1979? 

c.(j) Uhether promotions given to 
general candidates in reserved 

vacancies without obtaining prior 

approval of de..reservatjon by the 

competent authority stand vitiated? 
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(ii) Whether promotions given 

to ; general candidates in 

/ reserved vacancies on certain 

occasions without obtaining 

approval for de—reservétion 

by the competent authority 

stand vitiated? 

0, Whether supplementary DPCs 

were held during a particular 

year only to deprive the 

SC/ST candidates of the 

chances of being considered 

for promotion? 

C. Whether non—carry forward of 

reserved vacancies during the 

same year, when one or more 

supplementary DPCs were held, 

amounted to depriving the 

SC/ST candidates of the chances 

of being considered for 

promotion? 

6.1 	is regard point A. it was urged on behalf 

of the applicants that the Department had ?ailád to 

carry forward, since 1987, the reserved vacancies 

which could not be filled up by promotion of SC/ST 

candidates due to their non—availability even in the 

extended zone of consideration but which were filled 

by appointment of general candidates. Referting to 

Department of Personnel & AR. letter No.36011/1579.. 

Estt(SCT) dated 6.1.1981 it was contended that 

appointment of general candidates in. vacancies reserved 

for SC/ST should: not mean loss of those vacancies to 

SC/ST. Learned counsel for the respondents argued, 

that for promotion from Group 'C' to Group 18' 

(from Inspector to Superintendent) there is, nodoubt 
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reservation in promotion by selection in 

accordance with the instructions contained in 

the Department or Pcrsonnel and Administrejve 

Reforms O.M. NO.10/41/73..(stt(SCT dated 2fth 

july, 1974 but the same O.M. rules out cary 

forward of reservations from year to year in the 

event of an adequate number or SC/ST cancidates 

not being available in any particular year, 

Therefore, whenever adequate number of C/ST 

candidates were not available even within the 

extended zone of consideration, the reserved 

vacancies were filled up according to recessity, 

by appointment of general candidates. The question 

of carry forward or reservations Uould not,threfore, 

arise due to the specIfic prohibition an carry 

forward of reservations from year to year. In view 

or this position, he contended, the ccntention of 

the counsel for the applicants that cErry forward 

was not resorted to from 1987 onwards or the reserved 

vacancies in which SCe/Sis could not be fitted in 

by the various DPCs is not tenable. 

6.2 	We find from the Government instructions 

cited above that there is no carry forward of 

reservations for promotions from the posts or 

Inspectors to those or Superintendents, Central Excise. 

O.M. No.10/41/73-.Ett(SCT) dated 20,7,1974 relevant 

' ( 
	 to promotions by selection made from the posts of 

/ _I( 	 Inspector to those of Superintendent Group ,B 

- 	
reads as follows: 

8/-. 



Subject: Reservations for Scheduled Castes-and 
Scheduled Tribes in post filled by 
promotion - Promotions by selection to 
Class II, within Class II and to 
the lowest rung of Class!. 

The question whether the scheme of reserva-
tions for candidates belonging to Scheduled Castes 
and Scheduled Tribes in promotions by selection 
should be extended to posts in Class II services 
and beyond,and it so to what extent, has been 
under the consideration of Government. It has now 
been decided, in supersession of the orders contained 
in paragraph 28(a) of the Ministry or Home Affairs 
O.M, No.1/12/67-Estt.(C) dated the 11thuly 1, 1968 
that there will be reservations of 15 and 7% of the 
vacancies for Scheduled Castes and Scheduled Tribes 
respectively in promotions made by selection from 
Class III to ClaSs II, within Classlland from 
Class II to the lowe,et rung or category in Class I, 
in grades or service in which the element bf direct 
recruitment, it any, does not exceed 50 per cent. 

2. 	The following instructions will apply to the 
filling up or vacancies reserved for Scheduled Castes 
and Scheduled Tribes in terms of the instructions 
contained in this Office Memoranduma. 

Selection against vacancies reserved for 
Scheduled Castes end Scheduled Tribes 
will be made only from among those 
Scheduled Castes/Scheduled Tribes 
Orrjcers who are within the normal zone 
of consideration. 

1.~ 

If candidates from Scheduled Castes and 
Scheduled Tribes obtain the basis of 
merit with due regard to seniority, on 
the same basis than others, less number 
or vacancies than that reservadffor 
them, the difference should be made up 
by selecting candidates of these 
communities who are in the zone of 
consideration irrespective of merit but 
who are considered fit for promotion. 

(iil)A Select List should then be prepared 
in which the names of all selected officers, 
general as well as those belonging to 
Scheduled Caste and Scheduled Tribes are 
arranged in the order or merit and 
seniority according to the general princi—
pies for promotion to selection posts laid 
down in the Ministry of Home Arrairs 
O.M. No1/4/55—RPS, dated 16th May, 19579 
i.e., by placing the names in the three 
categories viz., 'Outstanding', 'Very 
Good' and 'Good' in that order, without 
disturbing the seniority inter—se within 
each category. This Select List should, 
thereMter, be followed for making 
promotioné in vacancies as and when they 
arise during the year. 



(iv) For determining the number of vacancies 
to be reserved for Scheduled Castes 
and Scheduled Tribes in a Select List, 
a separate roster on the lines or the 
roster prescribed in Annexure I to 
Or rice Memorandum No.1/1 1/69u.EBtt. (SCT) 
dated the 22nd April, 1970 (in which 
poi,ts 1 98914,22928 and 36 are reserved 
for Scheduled Castes and points 4917 and 
31 for Scheduled Tribes) should be 
followed. If owing to non-availability 
of suitable candidates belong to Scheduled 
Castes or Scheduled Tribes, as the case 
may be, it becomes. necessary to do-reserve 
a reserved vacancy, a reference for do-
reservation should be made to this 
Department indicating whether claims of 
Scheduled Castes/Scheduled Tribes candi-
dates eligible for promotion in reserved 
vacancies have been considered in the 
manner indicated in this O.M. 

(v) There will, however, be no carry forward 
of reservations from year to year in the 
event of an adequate number of Scheduled 
aste/Schedujed Tribe candidates not being 
available in any particular year. 

 vacancies reserved for Scheduled 
Castes and Scheduled Tribes will continue 
to be reserved for the respective community 
only, a Scheduled Chsta officer mayalso 
be considered for appointment against a 
vacancy reserved for Scheduled Tribes, or 
vice veraa, in the same year itself in 
which the reservation is made, where the 
appropriate reserved vacancy could not be 
filled by a Scheduled Tribe or a Scheduled 
Caste candidate, as the case may be. 

(vii) Where promotions in the above manner are 
first made on a long-term officiating 
basis, confirmation should be made according 
to the general rule, viz., that an officer 
who has secured earlier officiating 
promotion on the ba8is of his place in the 
select list should also be confirmed earlier 
and thus enable to retain the advantage 
gained by him, provided that he maintains an 
appropriate standard vide para (iii) or 
Ministry of Home Affairs Office MemorandUm No. 
r/1/1/55..RPS dated the 17th February, 1955, 
Out the principle of reservations would not 
apply again at the time of confirmation of 
promotees. 

D 

The above instructions take effect from the 
I
ts of issue of these orders where a Select List for 
bmo1ion by selection has already been prepared by 

epartmental Promotion Committee and approved by the 
4ropriate authorities before the date of ieeue of 
sa orders. 

l  Ia* 
Ministry of Finance etc*  are requested to bring 

above decisions to the notice of all, concerned. 
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5, in so far as persons serving in the 	W 

Indian Audit and Accounts Department concerned, 
these orders issue in consultation with the 
Comptroller and Auditor General*  

e are of the view that in the light of clause (v) 

of para-2 of the aforesaid O,,, the principle of 

carry forward, which is applicable for promotions 

elsewhere, does not apply to the promotions referred 

to in the instant case. The only exception made is 

in respect of cases where a vacancy falling on o 

reserved point in the roster is treated as unreserved 

due to the fact that there is only one vacancy in the 

year of promotion as provided in the Deptt. of 

Personnel & A.R. OSPI, No.10/37/74Ett(SCT) dated 

3.2.1975, reproduced below: 

Subject: Reservations foP Scheduled Castes and 
Scheduled Tribes in posts filled by 
promotion by selection to Class II,. 
within ClasslI and from Class II to the 
lowest rung of Class-I - carry forward 
of reservations: 

a- as 

The undirsigned is directed to refer to 
this Deptt.'s 0,I'. No.10/41/73—Eett.(SCT), dated 
20th 3uly, 1974 providing for reservations at 
15% for Scheduled Castes and 74% for Scheduled 
Tribes in promotions made by selection from Class 
III to Class II, within Class II hnd from Class 
II to the lowest rung or category in Class I in 
grades at service in which the element of direct 
recruitment if any,does not exceed 50%. According 
to para 2 (v) of the said O.M. in such promotions 
there is no carry forward of reservations from year 
to year in the vent of an adequate number of 
Scheduled Castes/Scheduled Tribe candidates not 
being available in any particular year. The question 
as to whether any exception should be made in this 
regard in respect of cases where a vacancy falling 
on reserved point in the roster is treated as 
unreserved due to the fact that there is only one 
vacancy in the year of promotion, has been raised 
and has been examined. It has now been decided that 
in partial modification of para 2(v) of the 011P1•  
dated 20th 3uly, 19749  in the Case of promotions to.. 
which the orders in the said 0.F1, dated 20thuly, 

1 4 I, 
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1974 apply, when a vacancy railing on a 
reserved point in the roster is treated as 
unreserved due to its being the only 
vacancy during the year of promotion, the 
reservation so due against the reserved 
point ehould be carried forward to 
subsequent three recruitment years, 

2. The instructions in para 2 (vi) of the 
aforesaid 0.P, dated 20th 3uly, 1974 relating 
to exchange of vacancy reserved for Scheduled 
Tribes in favour of Scheduled Castes and 
vice-versa in the same year. itself. In 
which reservation is made, would remain un-
affected. In other words, when in the 
circumstances mentioned in para 1 above, a 
reservation is carried forward and vacancy 
in a subsequent year is actually treated 
as reserved against 'a "Carry Forward" 
reservation, the provision relating to 
exchange of reservation for Scheduled Tribes 
in favour of Scheduled Castes and vice-versa 
would apply to such reservation 	" 

6.3 	It is also clear that the reserved vacancies 

which remained unfilled due to non-availability of SC 

and ST candidates, as is the'case here, from 1987 onwards 

could be filled by appointment of general candidatBa after 

de-reservation in accàrdance with the relevant instruc-

tions issued by the Central Government. Thus, the 

contention of the counsel for the applicants that carry 

forward of reservations should have been resorted to is 

not tenable at all. We are supported in this view by an 

order of this Tribunal dated 6.6.1990'in Application 

No.1897/88(F) (P1, Krishna Najk V. Collector of Central 

Excis&, we refer with advantage to the following 

excerpts bf that order:- 

i 16. The principal thrust of Smt, Shobha, 
'\\ 	was that, according to the standing instruc- 

ç 	'\\ tions  of the Government of India, 15 percent 
and 71 percent, of the posts in the grade 

Superintendent, which fell in Group 'B', 
) ) were earmarked respectively, for promotion, 
)J/ to the candidates belonging to SC/ST. 

Even though assuming for the sake of argument, 
-ç ,/ 	without however, conceding, that her client did 

G ALO 



11 not come within the vzo,n6 of consideration". 	- 

for promotion to the grade of -Superintendent, 
Set, Shobha sedulously contended, that if no 
candidate belonging to SC/ST was available, 
to be considered for promotion to that grade, 
in the posts earmarked for them, during the 
year 1989-1990, those poets could not have 
been filled in by the respondent., from the 

'general category' of candidates, but had to 
be 'carried forward', for the period specified 
under the relevant instructions of the Govern-
ment of India, until suitable SC/ST candidates 
were available. This however was not done, 
she alleged. However, she could not pinpoint, 
the relevant instructions of the. Government 
of India, in support and pleaded for some time 
to trace them out and place before us. 

Sri Padmarajaiah asserted, that there 
were no instructions from the Government of 
India, to support the case of the applicant, 
as made out by Set. Shobha, as in the present 
case, promotion was involved to thegrade of 
Superintendent, which fell in Group 'B', and 
according to prevalent instructions of the 
Government of India reservations could not be 
'carried forward' from year to year, in 
respect of the posts in Group 'B'Ln the event 
of adequate number of SC/ST candidates, not 
forthcoming in any particular year, he explained. 
This was expressly stated by the DPC, in the 
proceedings of its meeting held on 3.2.1990, he 
averred. 

We have taken due rote of the averments 
of both sides in regard to the above question of 
'carry foruard'f reservations from year to year. 
Neither the applicant nor his counsel, has been 
able to place before us, any authority, to show, 
that suchreservation can be 'carried forward' 
in Group 'B' posts, as contended by them. Apparen-
tly, this contention has no basis. This apart, 
it does not appear to have been advanced by the 
applicant in his written pleadingherein the 
emphasis is on the "zone of consideration". The 
present contention therefore, on the question 
of 'carry forward' of reservations is beyond 
the written pleadings of the applicant and normally 
wet' should not have taken cognisance of it, 
according to the law of pleadings. However, 
without taking an unduly t echnical view of the 
matter, we shall examine this contention in the 
cause of substantital justice. 

In order to ascertain the facts,ua have 
carefully gone into: 5The Brochure on Reservation 

for Scheduled Castes and Scheduled Tribes in Service" 
(7th Edition, 1987) brought out I the Government 
of India, ministry of Personnel,ublic Grievance. 
and Pensions, Department of Personnel and Training, 
New Delhi. We notice, that para 9.2(b)(v) under 
the subcaption:"Promotions by Selection to Group 
'B' within Group 'B' and from Group 'B' to the 
lowest rung in Group 'A' (to Class II and from 
Class II to the lowest rung in Ckass xi)" in 
Chapter 9 thereof, under the main caption: 
Rxo 

lb I • . 1 3/- 
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 "Promotions-Reservations and Concessions", 
clearly states, that there will be no 'carry 
forward' or reservations from year to year, 
in the event of an adequate number of SC/ST 
candidates not being available in any 
particular year. The post of Superintendent, 
falls in Group 'B' and according to the 
ielevant Cadre and Recruitment Rules, promotion 
to it, is by selection. In the absence of 
any a uthority to the contrary, the inetructions 
of the Government of India in pare 9.2(b)(v) 
ibid prevail and squarely govern this case. 

20. It is clear from the roregoing, that the 
applicant has no case, in that he did not 
fall within even the enlarged 0  zone of consie 
deration" and he cannot on any authority claim 
the benefit of 'carry 	 of reservation 
from year to year, for the reasons aforementioned. N 

6.4 	The reference made by the learned counsel 

for the applicants to the Department of Personnel & 

Administrative Reforms letter No.36011/1579—Estt(SCT) 

dated 6th January, 1981, available at page 181 of the 

Brochure on Reservation for Scbeduled Caste and Scheduled 

Tribes (7th Edition) pubj.ished by the Government of India, 

Deptt. of Personnel & Training is not relevant at all to 

the instant case. The said letter reads as follows: 

" Subject: Decisions taken by individual 
Plinietries/Departments not to dee. 
reserve a reserved vacancy and fill 
up by general community candidate 
keep the reserved vacancies unfilled 
till a person belonging to the 
reserved categories is available. 

S flee 

Sir, 
Reference UPSC'S letter No,16/12(5)/78eR 

(C&P) dated 29.1.1979 onthe above subject. I em 
directed to say that the decision taken by some 
Ministries/Departments seems to be ba8ed on the 
misapprehen5ion that if' the reserved vacancy goes to 
a general category caidate, consequent on the non— 

.,"' \ availability of the reserved community candidates, the 
. 	'\vacancy is lost to the SC/ST. Thie, however, is, not 

IX 

èo because of the mechanism or the carry—rorward of 
'reservations to three subsequent recruitment years, 
) ,t.-reservation is the mechanism before tilling up a 

fF 
)reserved vacancy by a non—reserved candidate and carry 
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forward is the modality for safeguarding 
the SC/ST interests. In facts, erforte have 
to be made to rind out SC/ST candidates for 
a total period of, four recruitment years, 
taking into conederation the original 
recruitment year and the three years of carry 
forward. Four recruitment years ahould be 
considered to be a sufficiently long and 
reasonable period tollok for a reserved 
category candidate. Thus the mechanism of 
de-reservation has three runctians, firstly, 
to keep the reservation alive for four years 
during which efforts could be made to find 
out SC/ST candidates, secondly, Administration 
does not suffer because the vacancy need not 
be kept vacant till the search for a SC/ST 
candidate has produced result and can be filled 
up by a general category candidate and thirdly, 
general community candidate can also get appointed 
aaainst a reserved vacancy which is only in 
public interest but without causing any long term 
harm to SC/ST candidates when they are not available.. 

The decision, to keep a vacancy unfilled for 
more than one year in anticipation of SC/ST 
candidate has serious implications on the 
maintenance and operation of the reservation 
roster. According to the present rules, no 
gaps could be left in tip roster and if the 
reserved vacancies are kept unfilled for a 
number of years, it will give rise to many gaps 
in the roster. If any Ministry/Department 
decides to keep a reserved vacancy unfilled in 
a particular year, that Ministry or Department 
will have to stop making recruitment in any 
subsequent year till they fill up the reserved 
vacancy in the previous year and complete the 
points in the roster. Sothe Ministries and 
Departments will have to take this decision at 
the risk of no further recruitments in the 
subsequent years till the reserved vacancies 
of the earlier years have been fixed up by SC/ST 
candidates. 

The point now remains as to whether in the 
face of clear instructions of this Department 
in this regard, Ministries/Departments are 
empowered to take any different decision which 
dons not conform to the orders of this Depart-
ment. According to the Government of India 
(Allocation of Beaines8) Rules, 19619  as amended 
from time to time, Department of Personnel 
i's the nodal agency empowered to issue polic,y 
directive regarding reservations for SC/ST. 
The Law Ministry, who have also been consulted in 
this matter, has opined that Department of 
Personnel is competent to lay down the 
policies relating to reservation for SC/ST 
under the said Allocation of Business Rules, and 
other Mjnistries/Deptts. are bound to biLlow them. 

.....15/- 



If other Departments intend to depart from 
the said policies laid down by the Depart.. 
mont of Personnel it is mandatory for them 
to consult the Department or Personnel 
in terms of sub—rule 4. or rule 4 or the 
Transaction or Business Rules; otherwise, 
the policies laid down by the Department 
of Personnel are binding on them, 

Another fallacy in the decision of 
the Ministries etc., is that the Departments 
concerned would seem to be under the 
impression that if a reserved community 
candidate is not available, the vacancy itself 
need not be filled - which connects as 
administrative need for recruitment against a 
post, already decided on public interest 
with the communal character of the candidare 
or even his availability, whereas, in 
reality, the need for filling up the vacancy 
has to be determined independently and once 
determined, further action should be initiated. 
To say that the 'administration' would not 
have any necessity for the filling up of a 
post, which falls on a reserved point just 
because a suitable candidate from the s cheduled 
comthànities is not available will amount to 
reconstructing facts and reserval of logic 
besides taking a limited view, of the concept 
of 'public interest', 

Thus, it may be seen that the decision 
in question taken by the individual Ministries/ 
Departments in keeping the reserved vacancies 
unfilled till the SC/ST candidates are 
available, do neither help much the SC/ST 
whose interests are well protected by the 
present rules nor do they sub—served the 
interests of administration which would have to 
go without persons to discharge the dutie8 
of the posts for which recruitment exercise was 
in fact initiated. On the other hand, they 
give rise to situations which if pressed to 
their logial conclusions would complicate 
matters needlessly, without commensurate unadvantage. 

The above position is being brouqht to 
the notice of the concerned Ministries/Departments 
who have taken separate decisions in this regard. 

It may be seen from para 1 of the aforesaid O.M. that what 

stated therein related to recruitnrnnts to posts for 

..I .LI 
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carry forward of reservations is provided. As there 

carry forward of reservations ror candidates belonging 

ST in promotions by selection from the posts of 

ctor to those of Superintendent of Central Excise, 

I 
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the contents of para-1 referred to eupra regarding 

reserved vacancies filled by general candidates 

being not lost to the SC/ST do not govern the case. 

We, therefore, answer point 'A' in the negative. 

7.1 	Regarding point B, learned counsel for 

the applicants contended that where de-reservation orders 

had been obtained by the respondent-Department those 

should have been in accordance with the Department of 

Personnel and Administrative Reforms O.N. Nø.36011/25/ 

79..Ett,(SCT), dated 16,11,1979 available at page 

177 of the Brochure (7th edition) referred to supra, 

which is reproduced below: 

" Subject: Simplification of the procedure of 
de-res.ervation of vacancies reserved 
for SCs/ts - delegation of powers 
for de-reservation to Plinistries/ 
Department of. the Government of India 
in certain specified cases. 

The undersigned is directed to say that as 
clarified in this Department's O., No.2$3/14/74-Estt(SCT) 
dated 12-7-76, the approval of this Department has to 
be obtained in. all cases before a reserved vacancy can 
be treated as de-reserved and utilised for:the appoint-
ment of a general category candidate except in the 
following cases: 

(1 )Reserved vacancies in purely temporary 
posts which has ngikelihood of becoming 
permanent or continuing indefinitely; 

(2)Reserved vacancies in scientific and 
technical postv. 

2. 	Of late, it has been felt that the provisions 
regarding seeking prior approval to de..resarvation from 
this Department has been resulting in considerable delays 
in giving effect to the promotion of the approved. 
candidates (including SC and ST candidates in same caseS) 
on the Select List, apart fromcasting a heavy burden 	. 

of work upon this Department. It has,.. the ef ore b?n 
considered necessary that in certain selected ca&es the 
possibility of authorising the Pinistriea/DePartmeflt3 of 
the Gvernmeflt of India themselves to dB..rèserve the 
vacancies subject to certain eaeguards, should be 

.. .. 447, 



explored. It has a6ib4dingly been decided that 
hereafter the Ministries/Departnts of 
GoVernment of India may themselves accord 
approval to the do—reservation of reserved 
vacancies only recruitment made by promotions 
subject to following conditions: 

(i) There is neither a SC nor a ST candidate 
vailable or eligible for promotion in 

the reeder cadre(s) in the relevant 
service/recruitment rules/orders; 

A copy of the proposal for de—reserva—
tion in the appropriate prescribed 
proforma is sent for information 
immediately to (i) The Commissioner for 
SCs and STs and (ii)to this Department. 

The proposal for dO—reservation has 
been seen and concurred in by the Liaison 
or ricer of the Ministry/Department. 

The proposal for dreaervation is agreed 
to at a level not lower than that of 
joint Secretary to the Government of India 
in the administrative Ministry/Department 
(Proper concerned). 

In the event of a disagreement batween 
the appointing authority and the Liaison 
Officer the advice of this Department has 
been appointed. 

3. 	The Ministry of Firance etc, are requested 
kindly to bring the above instructions to the noce 
of all the appointing authorities under their 
administrative control. May be specifically 
made clear to them that except in the case of 
Do—reservation of reserved vacancies in promotional 
posts satisfying all the above Conditions, all 
other cases of de—reservatlon of vacancies will $ 
be as hither to force, continue to be referred 
to this Department for prior approve. C 

Drawing our atntion to condition(1) of para-2 of the 

O.PL, counsel ôoñtended that do—reservation sought and 

obtained wherevr it was necessary the approval was per so 

invalid in vier7of condition (1) of para-2 remaining 

unsatisfied beuse of availability of eligible SC and ST 

candidates ror.promotion in the feeder cadre of 

Inspectors on aO.], the occasions when do—reservation was 

ht and obtained. Reiterating his submission that 

servationhOuld not have been agreed to for the 

on 'that thOriwere SC/ST candidates available and 

ible for prouition in the feeder cadre of Inspectors, 

counae j#oceeded to contend that filling up of 
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reserved vacancies by gefleral candidates after 

availing such de—.reservatjon was wrong and that 

all those reserved vacancies should be taken 

as frozen during the relevant years although 

there Was no carry rorward or reservations, an 

aspect 6hich he admitted during the course of 

arguments, but even so he argued there would be 

a technical carry.roruard of reservations and 

those vacancies treated4s having been carried 

forward from year to year until they were filled 

up by SC/ST candidates, This argument was. 

rebutted by the learned ACGSC who described it as 

fallacious. 

7,2 	We are unable to agree with the 

aforesaid submission of the learned counsel for 

the applicant for the reason that D.M. No.36011/25/ 

79—Cett(SCT) dated 16,11.1979 speaks only of 

delegation of powers for dearesarvation to various 

flinistrjes and Department subject to fulfilment 

of the condition listed from (1) to (5) of para-2, 

In para-3 of the 0.f., it IS clearly stated that 

cases for do-reservation not satisfying all the 5 

conditions referred to in para-2 would Continue 

to be referred to the Department of Personnel and 

Administrative Reforms for prior approval of 

proposals for deareservation, It may be relevant 

at this stage to refer to the 0., issued by the 

Deptt. of Personnel & A•R, subsequently in 1989. 

The said O.M. No.36011/5/81/Estt(SCT) dated 7,4.1981 

available at page—.182 of the Brochure (7th edit1o) 

reads as follows:-. 

5Subject: Simplification of the procedure oir 
dereservatjon of vacancies reserved 
for SC/ST Delegation of powers of 
de-.reeervation 	clarification regarding.. 
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The undersigned is directed to draw 
attention to Department or Personnel's O.M. 
No.36011/25/79Estt(scr) dated 16.11.1979 
regarding delegated powers or de-reservatjo 
to. Minietriee/Departnents in casee or 
promotion and to say-that the Copy or the 
proposal in the prescribed - prororma should 
be sent to the Department or Personnel and 
the Commissioner or Scheduled Caste/Scheduled 
Tribe by the administrative TMinistry/Depert.. 
ment concerned, and not by any attached and 
subordinate offices. It is further stated 
that the Ministry/Department conceined 
should wait for a period of at least two 
weeks after sending the proforma to the Depart-
ment of Personnel and the Commissioner for 
SC/ST, for the comments, if any,ba?ore 
the reserved vacancies are de.reserved by 
them, under the delgated authority. 

2. 	Ministry or Finance etc., are requested 
to bring the above clarifications to the 
notice or all appointing authorities under 
their control. 	R 

This 0.11. provides ttat all proposals for de-reservation 

in case of promotion should'also be endorsed to the 

Department of Personnel and Administrative Reforms 

and the Commissioner for SCs and STe by the administra-

tive -Ministry/Department Concerned who should wait for 

a period of atleast 2 weeks ror their comments, if any,,, 

berore the reserved vacancieg are de-reserved by them 

under the delegated authority. Learned ACGSC submitted 

that the procedure laid down in the 2 0.Ms referred to 

supra have been fully complied with and approval for 

de-reservation secured from time to time. He produced 

a Copy or the communication in this regard sent to R-4 

by R.-2, the Central Board or Excise and Customs, Deptt. 

.! 
JO.. 
. ( 

p'ro 
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venue, New Delhi. W5  notice that the 0.11. dated 

.1979 does not per as prohibit deereservation even 

SC or ST candidate was available or eligible for 

ion in the reeder cadre. The O.i, merely defined 



the ambit of the powers delegated to the Ministry/ 

Department to deal with a proposal ror ds..reservatjon 

in a situation where there is even I SC or ST candi-. 

date available or eligible for promotion in the 

feeder cadre, i.e., the delegated powers cannot 

be exercised by the Ministry or Department concerned, 

if even one SC or ST was available or eligible for 

promotion in the feeder cadre, which in this case 

is, the feeder cadr, of Inspectors, However, in 

view of the unchallenged assertion made by the ACGSC 

that instructions laid down in the 0,M. dated 16,11,1979 
the 0j'Ldtd, 
and/7.4.1981 were followed before the administrative 

Ministry conveyed approval for de.oreservatjons, we 

accept the same. Apparently, no objections were 

raised either by the Department of Personnel and 

Administrative Reforms or by the Commissioner for SC 

and STe within the time limit prescribed in the O.M. 

of 7.4.1981 after receipt of copies of the proposals 

for do—reservation sent by the administrative Ministry. 

It is thus clear that the aforesaid two authorities 

did not insist on the fulfilment of conditlon(1) of 

para—.2 of the O.H. dated 16.11.1979, We,hold that no 

irregularity has been committed in the matter of 

approvals given for such de—resarvatjons, Accordingly, 

we answei point B 	in the negative, 

8.1 	Regarding point C(i), learned counsel 

q~ 

for the applicants argued that promotion of general 

candidates in reserved vacancies before securing prior 

approval for de—.reservatjon of those vacancje8 was not 

tenable because vis—a—.vjs certain DPC5 such approval 

was secured ox—post facto. We are told that 
11 
in respeet 

of the DPC held on 15.3.1991 to consider promotions to 
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25 posts of Superintendent, 3 posts for SC and 2 

posts for ST were reserved. Due to non—availability 

of sufficient number of eligible SC and ST 

candidates ev4n within the extended zone of 

consideration, only •2 SC candidates could secure 

promotion and against the remaining 1 vacancy 

reserved for SC and 2 vacancies reserved for ST 

candidates, 3 general candidates as recommed 

by the DPC were promoted even before the Collector 

of Central Excise, Bangalore, moved the Ministry 

of Finance, Deptt. of Revenue on 26.3.1991 seeking 

confirmation of the dé—reservation made by him as 

also of the promotion of the general candidates 

recommended by the DPC against the 3-vacancies 

referred to supra. The Ministry of Finance, Deptt. 

of Revenue by its letterdated 7,5.1991 advised the 

Collector of Central Excise, Bangalore not to 

fill up the reserved points for SC/ST pending 

approval of de—reservation by the Ministry. 

The Collector was also advised that a de-reservatton 

proposal, if necessary, be forwarded to the 

Ministry, for consideration. In reply, the 

Collector sent a communication on 13.6.1991 

stating that he had already filled up the three 

vacancies (i SC and 2 ST) and eouht.. ex—post facto 

approval for de—reservation of 1 SC and 2 ST 

vacancies. After considerable delay and. apparently 

/>_ 	 \ 	 i4'4g,i 	fka mu 	4riii' n? fPflfT'at 
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cise, Bangalore, the Ministry of rinance, Oeptt. 

Revenue, conveyed by its letter dated 14.3.1995 

—post facto approval for de—reservation of the 

SC and 2 ST points. While we agree that prior 
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approval for such de..reaervatjon was required as 

per extant instructions, there seems to have been 

some confusion in the mind of the Collector, 

Central Excise,Bangalore, in flarch, 1991 800fl 

after issue of the Deptt. of Personnel & Training 
as stated by learned ACCSC 

D.M. dated 8.2,1991/that he wa competent to 

make de..reservatjong himself and then make promotions 

of general candidates against such'de—reserved"  

vacancieg whichdjd not appear to be warranted by 

a perusal of the contents of the a aid O.M. which 

reads as follows: 

" Subject:— Dereservation of vacancies when 
elegible SC/ST officers are not 
available for promotion even in 
the extended zone of consideration, 

-a-:  

According to existing instructions there 
is reservation for SC8/ST5 while making promotion 
on the basis of selection up to the lowest rUng 
in Group 'A' ahd in promotion by non—selection 
at all levels. Instructions have also been issued 
for deareservation of a reserved vacancy to be 
filled by promotionjn the event of non—avaibbility 
of suitable candidates belonging to SC or ST 
community, as the case may be (even within the 
extended zone when the promotion is made by selection). 

2. 	Under the procedure currently followed by 
the DPC in the matter of promotions, in cases where 
no suitable candidate belonging to SCs/ST8 is 
available even within the extended zone for promotions 
against the reserved vacancy or the SC/ST candidates 
available within the zone are not found suitable 
by the DPC, a general candidate is recommended on 
the Condition that his promotion will be subject 
to deareservation of the vacancy in accordance 
with the prescribed procedure. 

3, 	The matter has further been examined in 
consultation with the UPSC. Normally, the DPC is 
expected to recommend a 'reserved' candidate, 
against a reserved vacancy. If no suitable 'reserved' 
candidate is available, it is open to the appoinng 
authority either to keep the post vacant or to 
de—reserve the reserved vacancy and fill up the same 
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by appointing 8 general candidate. Thus, 
the question of 8ppointment of a general 
candidate against a reserved vacancy 
arise only after the appointing authority 
takes conscious decision to de—xeaere 
the vacancy. Keeping this Position in 
vie4t, it has been decided that henceforth 
the 1follouing procedure will be followed:.. 

(I) If there is no 'reserved' candidate 
even within the extended Zone, it should 
be clearly indicated by the llinistry/ 
Department while forwarding the DPC propo.. 
sals whether the competent authority has 
approved de..reservatjon of the reserved 
vacancy and only in that event a general 
candidate will, be recommended against that 
vacancy. When there is a 'reserved' 
candi date in the zone or the extended Zone 
and the said capdate is fud 

Unsuitable for profflotjon b/PC, the DPC will not 
recommend a general candidate in lieu 
In Such cases, if the Ministry/Department 
wants to till up the vacancy by a general 
candidate, they may initiate action for 
getting it de—resarved. Thereafter, a 
fresh DPC may be held for filling up that 
vacancy by a general candidate. An exception 
to this general rule will be made by UPSC 
only in very urgent cases  

(ii) The instructIons contained in this  
Department's 0.M, No.A8.14017/30/89_E5tt 
(RR) dated 10th July, 1990 relating to the 
filling up of vacáncie5 reserved for Scheduled 
Castes and Scheduled Iribes falling in the 
promotion quota should be kept in view before 
DPC proposal3 are sent to the UPSC in the circumstances mentioned in (i) above. 

4. Ministries/oe'partments  may follow this 
Procedure also while submitting proposals to 
DPC5 not chaired by Chairman/Pembers, UPSC 	N 

Be that as it may, after receiving a Suitable clarjfj.. 

catlonkthe Collector made a proposal as advised by the 

Ministry of Finance and has since Secured expost facto 

approval from the said Ministry. We are, therefore, 

of the view 
that since the Sx—post facto approval for 

Vation has been secured, the promotions given to 

f(he\thre general candidates  in 1991 by the authority 
71'. fip

concernsd, in the circumstances stated earlier, may at 4 

:- 	g-à 1// 

....24/_ 
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best be an irregularity and not an illegality and 

the promotions made are not vitiated. Accordingly, 

we answer point C(i) in the negative. 

90 	çagarding point C(ii), learned counsel 

for the applicants contended that no approval for 

de—reeervation was secured at all in respect of certain 

DPCo held in 1988 and 1989 buneral candidates were 

promoted against the 	evvacancies which could 

not be filled, ,t 	no such approval was secured all 

promotions made beóame vitiated and should be taken to 

be non—est. We are told that in respect of the DPCS 

held on 10.2.1 988, 14.10.1988 (supplementary) and 22.4.1989 

no approval for de—reservation was obtained by the 

Department. 

9,2 	The contention of the ACGSC is that while 

approval for de—reservation was not specifically sought 

for and obtained in respect a? these DPC8, the minutes 

containing the recommendations made by the DPC for 

filling up the reserved vacancies by general candidates 

had been endorsed to the administ,ratjve Ministry. Although 

technically no approval in b was secured, 

the fact that particular general candidates were going 

to be appointed in the reserved vacancies as recommended 

by the DPCs concerned was certainly brought to the notice 

of the Ministry. The Ministry did not raise any 

objections to the promotions so made. Further&the 
.1— 

applicants cannot agitate all these points after passage 

of many years. 

9,3 	We have carefully considered this issuB. We 

are of the view that there being no carry forward of 

vacancies in promotion from the posts of Inspector to 

the posts of Superintendent of Central Excise, agitating 

this point can be of no help to the applicants since the 

IF 
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vacancies filled by appointment of general candidates 

without specific approvals for de—reservation might 

at best be a technical riaw. Whilst de—reservation 

is the mechanismt'ero~rsfilling   up a reserved 

vacancy by a non—reserved candidate, carry forward 

exercise, where there is a requirement for carry 

forward of reservations, is the modality for 

safeguarding the' SC/ST interests. In any case, 

filling up of reserved vacancies by general 

candidates without securing clear—cut approval for 

de—reservation of reserved vacancies cannot confer 

any benefits 	the applicantbecauae carry rorward 

or vacancies was actually, forbidden. We also 

consider that non—obtaining of de—reservation orders 

vis.-a—vis the DPCs referred to do not amount to any 

illegality in the Circumstances of the case as urged 

by the respondents. We tiink at the highest it 

may tantamount to an irregularity curable by 

obtaining .x—post facto approval by the competent 

authority. We answer point c(ii) in the negative. 

10.1 	Regarding point 09 learned counsel for 

the applicants argued that the Department was in the 

habit of holding piece—meal DPCs for every recruitment 

year. Apart from holding a regular DPC every year, 

the practice of holding supplementary DPCs during t-' 

*' year was the rule rather than the exception. 

This, he said, deprived the SC/ST candidates of 

promotion as Superintendents of Central Excise. If 
ST' 

the total posts had been reckoned and a single 

annual DPC had been held, then due to a larger zone of 

consideration and a larger extended zone of consideration 

£ 	

.. . .2 6/- 
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the possibility of SC/ST candidates being promoted 

as Superintendents or  Central Excise would have 

been brighter. Continuing his arguments he 

contended that therewas no need to hold a DPC on 

22.4,1989 for 3 vacancies only, having held on the 

previous day, i,e,on 21.4.1989 a DPC for 41 vacancies, 

The three vacancies reckoned for the DPC held on 

22.4.1989, having arisen only after 19,1.1990 but 

during 1989-909  they could have been added to the 

vacancies for which a supplementary DPC was held 

during the same year on 3,2,1990 for 26 vacancies. 

By not doing so, the zone of consideration and the 

extended zone of consideration stood reduced, thereby 

depriving the SC/ST candidates of promotions at 

the DPC held on 3,2.1990, Alternatively, he 

contended that instead of holding the DPC for 3 

vacancies on 22,4,1989 the OPt should have been held 

for 30 vacancies including 27 vacancies in the 

upgraded posts of Superintendent of Central Excise. 

10.2 	Learned ACGSC this argument and 

stated that it was not for depriving the chances of 

being considered for promotion of SC/ST candidates 

that such supplementary DPCs were held. In fact, 

the supplementary DPCs were held strictly in accordance 

with clause (1) of para-6.4,2 of the O.M. of the 

Department of Personnel and Training dated 10th April, 

19899  which makes a provision for holding such 

supplementary DPCs. The relevant portionof the0.PL 

ci.ted above, reads as follows: 

Wheia DP C has already been held: 
in a year further vacancies arise during 
the same year due to death, resignation, 
voluntary retirement etc, or becausethe 
vacancies were not intimated to the DPC 
due to error or omission on the part of 
the Department concerned, the following 
procedure should be fol1owed:— 



(j) Vacancies due to death,. voluntary 
retirement, now creations, etc., 
ilearly belonging to the category 
which could not be foreseen at the 
time of placing facts and material 
before the OPC. In such cases, 
another meeting of the DPC should 
be held for drawing up a panel for 
these vacancies as these vacancies 
could not be anticipated at the 
time of holding the arlier DPC. 
If, ror any reason, the DPC cannot 
meet for the second time, the procedure 
of drawing up of year—wise panels may be 
followed when it meets next for 
preparing panels in respect of vacancies 
that arise in subsequent year(s). 

Learned ACGSC see'd to us by reference to documents 
A 	' 

that the supplementary DPCs in accordance with clause 

of the paragraph reproduced above were held only 

due to non—anticipation of deaths, resignations, 

voluntary retirements, upgradations, promotions etc. 

Further, learned ACGSC hotly contested the contetion 

of the learned counsel for the applicants about the 

vacancies reckoned for the DPCs held on 22,4.1989 

and 3.2.1990 and stated that the DPC on 21 .4.1989 

was held in compliance with the instructions contained 

in the Plinistry of Finance, Department of Revenue, 

letter N0.A 32013/1/189Ad.II-8 dated 29th march, 1989 

which is reproduced below:— 

." Subject: D,P.C—Holding for promotion of - 
Change in the writing of C.C.R 

I 	 period - Clarification regarding. 
--- S - 

Sir., 
I am directed to say that Annual 

Confidential Reports Were hither to being written 
on a eajender. year basis. The system of writing 

ex of A.C.Ra was recently reviewed and it was decided 
wide letter F.no.A.28012/71/87—(C/S0(P) dated 

) 28.9.1988 that A,C,Rs may be written on financial 

L*L)
'year basis w.e.f. 1988-89. The A•C.R for 1988 is 
accordingly to coVet 15 months, i.e., from 1.1.1988 
to 31.3.1989. 

. . . • 28/— 
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2. 	The question of holding of DPC 
for promotion to the various grades has also 
been reviewed in the light of the decision 
referred to above. It has been decided in 
con8ultation with the Department of Personnel 
and Training that 

In offices where the DPCs for the 
calender year 1988 have not so far been 
held, the vacancies will be calculated 
for 15 months i.e., from 1.1.1988 to 
31 .3.1989 and DPCs held accordingly; 

In offices where DPCs for 1988 have 
already been held, the vacancies arising 
during the period 1,1.1989 to 31.3.1989 
shouliibe calculated and a supplementary 
DPC held for these vacancies; 

from 1 .4.1988 onwards, the DPCs should 
be held every year on a financial year basis. 

3. 	These instructions would aply to_ 
prnotions in all gradeg. 

Receipt of this letter may please be 
acknowledged. 

Yours faithfully, 

(TARSEM LAL) 
UNDER SECRETARY TO THE GOVT,OF INDIA." 

Thus, according to him, the DPC that was held for 41 vacan 

cies on 21.4.1989 was for the period from 1.1.1989 to 

31.3,1989 and it included 27 posts of Inspector of Central 

Excise upgraded to Superintedent Group 'B of Central 

Excise in the Central Excise Collectorates of Bangälore 

and Belgaum as in the sanction order of the Ministry of 

Finance, Department of Revenue dated 21st March, 1989, 

Having reckoned these 27 posts which were upgraded in 
supplementary 

March 1989 for the aforeaajd/DPC held on 21.4.1989 

the question of taking into account these very27 posts 

once again for the regular DPC or 198990 held on 

22.4.1 989 was not called for. In point of fact, according 

. . ..29/. 
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to him, though there were 30 vacancies anticipated 

for the year 1989..909  the 27 posts for which DPC 

was held on 21.4.1989 were adjusted against the 30 

vacancies because the sanction order dated 21st 

March, 1989 allowed the upgradation for a period of 

2 years or till the staff fitted against the upgraded 

posts were absorbed in regular vacancies, whichever 

J3.s erlier, The adjustment of 27 posts was done 

against the vacancies arising between 1.4.1989 and 

31.3.1990 and, therefore, after such adjustment the 

regular DPC for 1989-90 could be held only for 3 

vacancies, Further, the supplementary DPC for 

1989-90 which was held on 3.2.1990 had to be held 

because after 22.4.1989,when the regular annualDPC 

was held for the year 1989-0, 24 Superintendents 

were promoted on 17.1.1990 as Assistant Collectors/Senior 

Superintendents Group 'A' which left unanticipated 

vacancies in posts or Superintendent Grade 'B', 

10,2 	We are satisfied with the position explained 

by the learned ACGSC that the supplementary 0PC 

were held in accordance with clause (i) of para 

6.4,2 of. the O.M. dated 10.4.1 989 reproduced above. 

We, thererore, hold that if the department had held 

supplementary DPCg there were reasons for doing so 

strictly in accordance with the instructions contained 

in the 0,M referred to supra, We also fully agree 

with the submissions made by the ACGSC that having 
i 	

a1eady reckoned the 27 vacancies owing to 27 posts 
( '( iz 	 I 

)of"Inspectors upgraded as Superintendents Group 'B' in 
)r 

> 	 Jj.d' I 
- 	

•. . . .3 0/ 
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the DPC held on 21 .4.1989 for the period 1.1.1989 

to 31 .3.1989 in accordance with the instruCtionS 

contained in the MiniétrY of Finance, Dsptt. of 

Revenue letter dated 29.3.1969 cited gupta, the 

question of considerat  ion 'or the same as vacancies for 

the annual OPC of 1989-90 held on 22.4.1989 would not 

arise. 	A regular DPC cannot be held for the same 

vacancies rot a second time. 	As rightly pointed 

out by the ACGSC, the letter dated 29tha'rCh, 1989 

reterred to gupta directed that a supplementarY 

DPC should be held only rot the vacancies arising 

from 1,1.1989'to 31,3.1989 • 	Accordingly, the 

27 vacancies ouing to upgradatiofl and other 

vacancies anticipated from 1,1.1989 to 31.3.1989 

were taken into account and a supplementarY DPC was 

held on 21.4.1989. 	In view of the direction given 

in the sanction order dated 21 .3,1989 referred to 

gupta upgrading 27 posts, when the vacancies for the 

annual DPC 1989-90 for the period 1.4.1989 to 31 .3,1990 

were computed as 309 the 27 upgraded posts were 

adjusted against those vacancies leaving behind only 

3 vacancies which could be considered by the annual 

OPC for 1989-90 which was held on 22.4.1989. 	
Therefore', 

reckoning of 3 vacancies only for the annual OPC 

as on 22,4.1 989 cannot be a folly by any stretch of 

imagination. Further, a supplementarY DPC had to be 

held on 3.2,1990 owing to promotion of 24 SuperintendentS 

as Assistant Collectors/Senior Superint8ndeflts on 

17.1.1990 and availability of 2 more vacancies after 

adjustment. These were unanticipated vacancies and 

so the supplementarY DPC was held on 3,2.1990. Adding 



31 

the.3 vacancies considered at the annual DPC held on 

3.2.1990. would not, thererore, have been correct because 

therormerDpC held on 22.4.1989 taking into accunt 

all the anticipated vacancies upto 31 .3.1990 was the 

regilar annual OPC for 1989-90 and the latter DPC held 

on 3.2.1990 was only a supplementary OPC held owing 

tonforeseen circumstances. We, therefore, reject 

theaforesajd contentions of the learned counse].for 

the rapplicant. We answer point 0 in the negative. 

11.1 . 	. Regarding point E, learned counsel 

for the applicants contended that while carry T'orward 

of reservations was not permitted in the case of 

pronotions from the posts or Inspector to those of 

Superintendent from one recruitment year to another, 

theie was no bar to such crry forward within the same 

recruitment year, i.e., from one OPC to another held 

dUri!ng the same recruitment year. Non—carry forward 

or leservatjons in such situations resulted in non—

coniderat1on or SC/ST candidates for promotion as 

Superjntendents or Central EXcise, 

11.2 	While the argument seems to be infallible, 

the fact remaint hat the riret DPC or the year, when 

it mt and made its recommendations for filling 

reserved vacancies for whjch no SC/ST candidates were 

available by appointment of general candidates, could 
-j 	 fr not have foreseen the 	 holding 

A 	ofone or more supplementary DPCs dur.ng  the same year. 

,.r. 	lhe same could be said of the subsequent (supplementary) 
'f 	1C 	

- 

C when one or more supplementary DPCs were to follow 
1: 	 I 

ring  the same year. If as a result, reserved - 

32/— 
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vacancies had got filled up by general candidates, 

there would be.no such vacancies available for 

being carried fioward during the same year,, The 

promotions made, in the' meanwhile on a regujar basis 

cannot also be undone because at the time the 

promotions were made, it was not known that a 

suppbmentary DPC was to follow during the same par. 

We are satisfied with the arguments of the learned 

ACGSC who acquainted us with the reasons for 

holding supplementary DPCS to which there is adumbrance 

while we dealt with point 0 supra. We, therefore, 

reject the arguments of the learned counsel for the 

applicants in this regard, We answer point E in 

the negative. 

	

12. 	 No other points were pressed by 

the learned counsel for bhe applicants. 

	

13, 	Before concluding, we would like to 
that 	

f observejas submitted by the learned ACGSC, 

until the issue of Department of Personnel and 

Training O.M. dated 8.2.1991 referred to supra no 

carry forward of,  reservations WSS permitted. It was 

only after the O.tl, dated 8,2,1991 was issued that 

the department had an option to either keep a reserved 

vacancy unfilled owing to nons-availability of eligible 

SC/si candidates, even within the extended zone of 

consideration or take a Conscious decision due to 

the exigency of the situation to dereserve the 

vacancy and appoint .a general candidate in such vacancy, 

We notice from the material made available by the 

respondents thatthey promoted SC/ST candidates 

against all the nine vacancies reserved for them in 

I... 
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- 	 the annual DPC 199192 held on 24.6.1991, However, 

in the supplementary DPCs which took place during 

that year due to non.s.avai].ab1ity or SC/ST candidates, 

they had kept the vacancies unrifled and carried 

over the same tor being filled by SC/ST candidates 

in the annual DPC (Review) held on 6.1.1993. Even 

in the supplementary DPC held on 26.3.1993 during 

1992-93 9  while the three reserved vacancies for SC 

were filled by promotion from the category of Sc, 

the one vacancy reserved for ST which could not be 

filled up owing t, non—availability or ST candiates, 

was kpet unfilled. 	,e learned ACGSC mentioned to us 

thtas against the total percentage of reservation 

of 22.5 ror SC/ST as on 1,1.1995, the representation 

of SC/ST in the cadre of Superintendents was about 

25% ia .,gaingt the totl strength of 232 those 
-pSI 	 I 	11 

belonging tol'SC and ST were of the order of 59, 

This position augurs well and it cannot be said that 

there has been any discrimination against the SCg and 

ST 

14.1 	We also find that by their own 

admission the applicants, having become eligible 

?or 1 promotion to the grade of Superintendents Group 

'B' in January, 1990, failed to challenge the 

alleged lapses that had occured prior to 1990 soon 

thereafter but stirred up to take up the matter with 

the Department only in 1993. Therefore, this 

sapp1icatjon, made after considerable lapse of time 

before us in order to upset the promotions already 

d, cannot 

. . . . 34/.. 
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15. 	
In view of the foregoifl9, we do 

not find any justif iCati0fl forjtthe 

reliefs gàught for by the applicants. In the 

result, this application fails and 	is 

dismissed. There will be no order asto costs. 

S/- 

(I N 
MEBER(A) 	

VICE CHAIRMAN 

CWY TRUE 

Sect! Offlof 
Central AdmhIstratjve TribtIAst 

Bangalore 

xW 

I • 	 •.. •. 	 • 
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CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH:BANGALORE 

OATED THIS THE TWENTIETH DAY OF, NOVEMBER, 1995 

MR.. JUSTICE P.K. SHYAMSUNOAR, VICE CHAIRMAN 

MR.. T..V RAMANAN, MEMBER(A) 

Mr. S.d. Shingenavar 
C/o. Bheeappa 
working as'Inspector-  of Customs and 
Central Excise (Audit 
Section Head Quarters) 
Office of the' Central Excise 
and Customs.. Central Revenue 
Building, Bangalore-560 aol. 

Mr.. M. Suresh 
C/o.. C. Munikrishra 
Working as Inspector Nasrcotic Section 
(Headquarters) 
Office of the Central Excise 
and Customs, Central Revenue 
Building, Queens Road 
Bangalore-560 001, 	 . - Applicants 

(By Advocate Mr.. Ravivarma Kurnar) 

1.. Union of India represented 
by its Secretary 
Department of Revenue, 
Ministry of Finance 
New Delhi.. 

2. Central Board of Excise and 
Customs, represented by 
its Chairman, Ministry.  of 
Finance, Department of 
Revenue, North Block 
New Delhi. 

3.. Principal Collector of 
Customs & Central Excise 
Balbahadur Stadium 
Basir Bagh, Hyderaba&-500 029 

.4.. Collector of Central Excise 
Central Revenue Buildings 
Queen's Road, Bangalore-560 001. 

(By Mr. M.V.• Rao, A.C..G.S.C..) 

Respondents 

contd. .2/- 



ORDER 

All said and done, it is a very little boon 

the applicants ask for in this Review Application. They 

only want the observation made by us in paragraph - 13 

to be deleteld.  from .tke order made by us while disposing 

of O.A. No.2/1994jhe observation reads- 
The learned ACGSC metitioned to us that as 

against the total percentage of reservation of 
22.5 for SC/ST as on 1..1.1995, the 
representation of SC/ST in the cadre of 
Superintendents was about 25% i...e..., against 
the total strength of 232 those belonging to 
SC and ST were of the order of 59. This 
position augurs well and it cannot be said 
that there has been any discrimination against 
the SCs and STs,." 

We do not know why exception is taken 

by the applicants to this paragraph which surely is not 

a dicta of the Court. 	Now that the applicants have 

prayed for the deletion of the said observation, we 

direct deletion of this particular. portion from the 

order which will otherwise remain in tact. • 

 The review petition is disposed of 	as 

above 	Correction to be made in the original order and 

in all copies as well. 

Nocosts. 

.. 

(T.V.. 	RAMANAN) (P..K, SHYAMSUNDAR) • 

MEMBER(A) A 	 VICE CHAIRMAN 

j 
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Mr. 3uetice P.K. Shyamsundar, Vice Chairman 

Mr, T.V. Ramanan, Member(A) 

1.40Shiggenavar.  
C/o.Bteemappa' 
Working as Inspector of 
Customs and Central (kcise 
(Audit Section Headquarters) 
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S... Applicants 

(By Advocate Mr. RavivarmaKumar) 
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its Secretary, Department' of 
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Customs, Represented by its 
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Collector of Central Excise 
central Revenue Buildings 
Queen's Road 
Bangalore...560 001, 	 ... Respondents 

(By Mr. M.V. 'Rae, A.C.G.S.C. ) 

1 
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IL 

ORDER 

mr. T.V. Ramanan, Plember(A): 

The.firat applicant belonging to a 
Scheduled Caste (SCfor short) and the second 

belonging to a Scheduled Tribe (Si f or short) 

havb riled this application uhder Section 19 or 
the AJmnjetratjve Tribunals Act, 1985, seeking 

the following reliefs:.. 

(a) Issue afl order/direction directing 

the Respondents to make available a 

total number of 10 (ten)vacancies 

for Scheduled Caste candidatfe and 

17 (Seventeen ) vacancie, for 

Scheduled Tribe candidates in respect 

of the promotions etfacted through 

reviOw DPC held on 6.1.1993 (Sixth 

3anuary One Thousand Mine Hundred 

and Ninety Three): for the posts of 

Superintendents; 

(b) Issue an order/direction in the 

nature of mandamus directing the 

Respondents to consider the casee 

of the applicants for promotion to 

the cadre of Superintendents 

retrospectively from the date they 

became so entitled and to promote 

them accordingly and give them all 

consequentia' benefits flowing rroa 
the säme 

JH 

2. 	In brie?, the applicants àase is that 

having joined as Inspectors of Central Exc5ethey 

had completed the prescribed 8 years of serviCe as 
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Inspectors and became eligible for promotion to 

the poso? Superintendent of Central Cxci.e in 

january, 1990. According to them, the 

department has been denying the legitimate 

rights of the sç and ST candidates for promotion 

to the posts of Superintendents of Central 

Excis.4etweer 1987 and 1992-93 by filling up 

the posts reserved forSC and ST by appointment 

or general candidates and by not carrying forward 

those vacancies for SC/ST as per Government 

instructions on the eubject,by underestimating 

the vacancies placed before the Departmental 

Promotion Commitees (DPC for short) which met 

during the aforesaid period and by holding. 

supplementary UPCs during the various recruitment 

years during the said period thereby eliminating 

the increase in the zone of Consideration and 

the extended zone or consideration resulting in 

non-consideration and non—promotion of SC and 

ST candidates eligible ror promotion to the posts 

of Superintendent of Central Excise in general 

and the applicants in particular. According to 

them, during the period referred to supra there 
VP 

were 10 reserved vacancies of SCe and 17 reserved 
¶ 

vacancies of 	STs which should have been carried 
LU( 

) ,Jj forward and reckoned by the review DPC held by the 
l,1 J department on 6th january, 1993 for the posts of 

Superintendent or Central Excise. According to the 

applicantgat the review DPC held on 60.1993 a total 

.. 9 
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na.ot 58 vacancies were taught to be filled up • 

and so the zone of consideration extended upto 

el.no.290 or the seniority list ofInspectors. 

The first applicant was at al.no.283 and the 

second applicant at sl.n.270. Despite this 

the applicants were not promoted. It is, 

t?eref ore, that they seek directions from the 

Trinal forb  reckoning of the aforesaid 17 

reserved vacancies by review of the review DPC 

held on 6.1.1993 0  for considering the applicants 

rér the posts or Superintendent ot Excise from 

the data they became so entitled, Tar promoting 

them accordingly and, for giving them all 

consequential benefits arising out of such promotions. 

3, 	The contention of the respondents 

is that there was no carry forward of reservations 

it reserved vacancies had been filled up by 

general candidates due to non-.availability or 

reserved candidates. Itias only a?tBr receipt 

ut Deptt. or PersOnnel and Training O.M. No.89011/7/ 

90-.Estt(8) dated 8.2.1991 that where reserved 

candidates were not available an option was 

available to the Department f or keeping the reserved 

vacancies untilled or to de-reserve the same and 

Pill them by general candidates. They have also 

averred that the applicants came within .the extended 

1 ' 
	zone of consideration only at the DPC held on 

22.6,1 992 which was subsequently reviewed on 

6.1.1993. In all, 58 vacancies had tó.ba  filled 

up at the review DPC out of whièh 11 vacancies were 

.....5/-. 



reserved for SC candidates and 6 for ST candidates. 

- 	 However, despite their being in the extended zone 

of Consideration the applicants could not be 

recommended by the said DPC for promotion as 11 Sc 

and 6 ST candidates above them in the zone of 

consideration were recommended by the DPC for 

promotion and all the 17 reserved vacancies were 

filLeiby appointment or those SC/ST candidates. 
IN 

There is thus no merit in this application. 

We have heard the learned Counsel 

for the applicants and the learned Addl. Central 

Government Standing Counsel (ACGSC f or short) 

appearing for the respondents. 

The points that arise for dBtermjna 

tion are as follows: 

A. Whether for promotions by 

selection from Group 'C' posts 

of Inspector, Central Excise to 
Group 081  posts of Superintendent 
of Central Excise carry forward 

of reserved vacancies from year to 

year was permissible in the event 

of an adequate number of SC/ST 

candidates not being available in 
any particular year? 

S. Whether the de..reservation orders 
obtained were not in conformity 
with the Department of Personnel and 
A.R. G.R. No.36011/25/79_E5tt(S) 

11  KZ( 
dated 16.11.1979? 

Co(i) Whether promotions given to 

general candidates in reserved 

vacancies without obtaining p1or 
approval of de-reservatjon by the 
competent authority stand vitiated? 
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(ii) Whether promotions given 	 • 
to general candidates in 

reserved vacancies on certain 

occasions without obtaining 

approval for de-res8rvation 

by the competent authority 
stand vitiated? 

D. Whther supplementary DPCs 

were held during a particular 

year only to deprive the 

SC/ST canidates of the 
Chances of being considered 

for promotion? 

C. Whether non—carry forward of 

reserved vacancies during the 
Same year, when one or more 

eupplementary DPCe were held, 

amounted to depriving the 

SC/ST candidates of the:chances 

of being considered for 

promotion? 

6.1 	As regard point A, it was urged on behalf 

of the applicants that the Department had fájUd to 

carry forward, since 1987, the reserved VaC?lmcies 

which could not be ftlled up by promotion of SC/ST 

candidates due to their non—availability even in the 

extended zone of consideration but which were filled 

by appointment of general candidates. Referring to 

Department of Personnel & A.R. letter o.36011/1579 

Eatt(ScT) dated 6.1.1981 it was contended that 

appointment of general candidates .in vacancies reserved 

for SC/ST should not mean loss ot'those vacancies to 

SC/ST. Learned counsel for the respondents argued 

that for promotion from Group 'C' to Group. '8' 

(from Inspector to Superintendent) there is, no doubt). 
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reservation in promotion by selection in 

accordance with the instructions contained in 

the Department of Personnel and Administrative 

Reforms O.M. No.1 0/41/73..Estt(SCT dated 20th 

3uly, 1974 but the same 0.P, rules out carry 

forward or resrvations from year to year in the 

ev!ent of an adequate number or SC/ST candidates 

not taing available in any particUlar year. 

Therefore, whenever adequate number of SC/ST 

candidates were not available even within the 

extended zone of consideration, the reserved 

vacancies were filled up according to necessity, 

by appointment of general candidates. The question 

of carry forward or reservations ould1sot,threrore, 

arise due to the specific prohibition on carry 

forward of reservations tram year to year. In view 

or this position, he contended, the contention of 

the counsel for the applicants that carry forward 

was not resorted to from 1987 onwards of the reserved 

vacancies in which SCe/STs could not be fittsd in 

by the various DPCs is not tenable. 

6.2 	We find from the Government instructions 

cited above that there is no carry forward of 

reservations r or promotions from the posts or 

Inspectors to those of Superintendents, Central Excise. 

O.M. No.10/41/73Eatt(SCT) dated 20.7.1974 relevant 

to promotions by selection made from the posts of 

- 	 Inspector to those of Superintendent Group 191 
t 	 - 	 - 
I 

•• 	:i,'- 	reads as follows: 



Subject: Reservations for Scheduled Castes and 
Scheduled Tribes in post filled by 
promotion Promotions by selection to 
Class II, within Class II and to 
the lowest rung of ClassI. 

The question whether the scheme of reserva-
tions for candidates belonging 'to Scheduled Castes 
and Scheduled Tribes in promotions by selection 
should be extended to posts in Class II services 
and beyond, and it so to what, extent, has been 
under the consideration of Government.  It has 'now 
beer decided, in supersession of the orders contained 
in patgraph 20(a) of the Ninistry of Home Affairs 
U.N. 	.1/12/67u'E8tt.(C) dated the 11th July, 196$ 
that there will be reservations or 15 and 7% of the 
vacancies for Scheduled Castes and Scheduled Tribes 
respectively in promotions made by selection from 
Class III to Class II, within Classllend from 
Class II'to the lowest rung or category in Class I, 
in grades or service in which the element bf direct 
recruitment, if any, does not exceed 50 per cent. 

2. 	The following instructions will apply to the 
filling up of vacancies reserved for Scheduled Castes 
and Scheduled Tribes in terms of the instructions 
contained in this Office memorandum:— 

(1) Selection against vacancies reserved for 
Scheduled Castes and Scheduled Tribes 
will be made only from among those 
Scheduled Castes/Scheduled Tribes 
Officers who are within the normal zone 
of consideration. 

(ii) If candidates from Scheduled Castes and 
Scheduled Tribes obtain the basis of 
merit with due regard to seniority, on 
the sale basis than others, less number 
of vacancies than that reserved/for 
them, the difference should be made up 
by selecting candidates of these 
communities who are in the zone of 
consideration irrespective of merit but 
who, are cànsidered fit for promotion. 

(iil)A Select List should then be prepared' 
in which the names of all selected officers, 
general as well as those belonging to 
Scheduled Caste and Scheduled Tribes are 
arranged in the order or merit and 
seniority according to the generai.princi 
ples for promotion to selection posts laid 
down in the Ministry of Home Arfairs 
o.n. No.1/4/55—RPS, dated 16th May, 1957, 
i.e., by placing the names in the three 
categories viz., 'Outstanding', Vey 
Good' and 'Good' in that order, without 
disturbing the seniority inter—se' within 
each category. This Select List should, 
thereertir, be followed for making 
promotions in vacancies as and when they 
arise during the year. 



(iv) For determining the number of vacancies 

S 	
to be reserved for Scheduled Castes 
and Scheduled Tribes in a Select List, 
a separate roster on the lines or the 
roster prescribed in Annexure I to 
Orrice flemorandum PJo.1/11/69-Eett.(ST) 
dated the 22nd April, 1970 (in which 
points 1 1,8914,22028 and 36 are reserved 
for Scheduled Castes and points 4917 and 
31 for Scheduled Tribes) should be 
followed. If owing to non-availability 
of suitable candidates belong to Scheduled 
Castes 6r Scheduled Tribes, as the case 
may be, it becomes necessary to de-reserve 
a reserved vacancy, a reference for do-
reserVation should be made to this 
Department indicating whether claims of 
Scheduled Castqa/Schedulad Tribes candi-
dates eligibli for promotion in reserved 
- vacancies have been considered in the 
manner indicated in this 0•F%. 

(v) There will, 'however, be no 'carry forward 
of reservations from year to year in the 
event of an adequate number of Scheduled 
Caste/Scheduled Tribe candidates not 'being 
available in any particular year. 

(vi) While vacancies reserved for Scheduled 
Castes'and Scheduled Tribes will continue 
to be reserved for the respective community 
only,.a Scheduled Caste officer mayalso 
be considered for appointmont against a 
vacancy reserved for Scheduled Tribes, or 
vice versa, in the same year itself in 
which 'the reservation is made, Where the 
appropriate reserved vacancy could not be 
filled by a Scheduled 'Tribe or a Scheduled 
Caste candidate, as the case may be'. 

(vii) Where promotions in the above manner are 
first made on a long-term officiating 
basis, confirmation should be made according 
to the general rule, viz.,'that an officer 
who has secured earlier 'officiating 
promotion on the basis of his place in the 
select list should also be confirmed earlier 
and thus enable to retain the advantage 
gained by him,'provided thathe maintains an 
appropriate standard vide para (iii) or 
ministry of Home Affairs Of? ice Memorandum  
F/1/i/55-RPS dated the 17th February, 1955. 

1/a( 	 But the principle of reservations would not 
at the time of cOnfirmation of 

3. ' The above, instructions take effect from the 
date of issue of these orders where a Select List for 

cto / 	promotion by selection has already been prepared by 
the Departmental Promotion Committee and approved by the 

\Q' 	
appropriate authorities before the date of is5ue of 
these. orders, 	. 

- 	 . 	4. 	Ministry of Finance etc, are requested to bring 
the above decisions to the notice of all concerned. 



S. In so far as persons serving in the 
Indian Audit and Accounts Department concerned, • 
these orders issue in consultation with the 
Comptroller and Auditor General. 

We are of the view that in the light, of clause (v) 

of para-2 of the aforesaid O.,, the principle of 

carry forward, which is applicable for promotions 

elseUhere, does not apply to the promotions referred 
I 

to in thjñstantb caae•  The only exóeption made is 

in respect of cases where .a vacancy falling on o... 

reserved point in the roster is treated as unreserved 

due to the fact that there'is only one vacancy in the 

year of promotion as provided in the Daptt. of 

Personnel & A.R. O.M•' N.1Q/3'7/?4E8tt(ST) dated 

3.2.1975, reproduced below: 

Subject: Reservations for Scheduled Castes and 
Scheduled Tribes in posts filled by 
promotion by. selection to Class II, 
within ClasslI and. from Class II to the 
lowest rung of ClaseI carry forward 
of reservations 

The undrsigned is directed to refer to 
this Deptt. 's Oji. Ne.10/41/73-.Ett.(SCT)9  dated 
20th 3uly, 1974 providing for reservations at 
15% for Scheduled Casté9'and *%for Scheduled 
Tribes in promotions made by selection from Class 
III to Class II, within Class II hnd from Class 
II to the lOwest rung or category in Class I in 
grades'oe service in which the element of direct 
recruitment if any, does not exceed 50%. According 
to para 2 (v) of the said 0.. in such promotions 
there is no carry forward of reservations from year 
to year in the vent of an adequate number of 
Scheduled Castes/Scheduled Tribe cafldidates not 
being available many particular year, The question... 
as to whether any exception shoUld be made in this 
regard in respect of Cases where a vacancy falling 
on reserved pOint in the roster is treated as 
unrBserved due to the fact that there is only one 
vacancy in the year of promotion, has been raised 
and has been examined. It has now been decided that 
in partial modification of para.2(v) of the O.A. 
dated 20th.3uly, 19749  in the Case of promotions to 
which the orders in the said 0.. dated 20th july, 

. . . .11 fr 
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1974 apply, when a vacancy falling on a 
reserved point in the roster is treated as 
unreserved due to its being the only 
vacancy during the year of promotion, the 
reservation so due against the reserved 
point •hold be carried forward to 
subsequent three recruitment years. 

2. The instructions in pára 2 (vi) of the 
aforesaid 0•1. dated 20th 3uly, 1974 relating 
to exchange of vacancy reserved for Scheduled 
Tribes in f8vour of Scheduled Castes and 
vice-versa in the same year itself. In 
which reservation is made, would remain un- 
fécted.& In other words, when in the 

circumstances mentioned in para I above, a 
reservation is cartied forward and vacancy 
in a subsequent year is actually treated 
as reserved against a "Carry Forward" 
reservation, the provision relating to 
exchange of reseration for Scheduled Tribes 
in favour of Scheduled Castes and vice-versa 
would apply to.such reservatioW. " 

	

6.3 	It is also clear that the reserved vacancies 

which remained unfilled due to non-availability of SC 

and ST candidates, as is the case here, from 1987 onwards 

could be filled by appointment of general candidates after 

de-reservation n accordance with the relevant instruc-

tins issued by the Central Government. Thus, the 

contention of the counsel for the applicants that carry 

forward of reservations should have been resorted to is 

not tenable at all. We are supported in this view by an 

order of this Tribunal dated 5.6,1990 in Application 

No1697/88(F) (N. Krishna Naik V. Collector of Central 

Exia. 	e?er with advantage to the following 

XC ef that order:- 
Aft 

i 16. The principal thrust of Smt. Shobha, 

	

I 	was that according to the $tanding instruc- 
tions of the Government of India, 15 percent 
and ?j percent, of the posts in the grade 
of Superintendent, which fell in Group 'B', 
were earmarked respectively, for promotion, 
to the candidates belonging to SC/ST. 
Even though assuming for the sake of argument, 

	

I 	without however, conceding, that her client did 

- 	 • 9...12/- 
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not come within the 'zone of consideration', 

for promotion to thegrade of Superintendent, 
Smt. Shobha sedulously contended, that if no. 
candidate belonging to SC/ST was available, 
to be considered for promotion to that grade, 
in the poets earmarked for them, during the 
year 1909-1990, those poets could not have 
been filled in by the respondent., from the 

'general category of candidates, but had to 
be 'carried forward', for the period specified 
under the relevant instructions of the Govern—
ment of India, until suitable SC/ST candidates 
were available. This however was not done, 
she alleged. However, the could not pinpoint, 
the relevant instructiofls of the Government 
of India, in support and pleaded for some time 

ko tracethem out and place before us. 

17. Sri Padmarpjaiab asserted, that there 
were no intructions from the Government of 
India, to support the case of the applicant, 
as made out by Smt. Shobha, as in the present 
case, promotion was involved to thUgrada of 
Superintendent, which fell in Group 'B', and 
according to prevalent instructions of the 
Government of Indja reservations could not be 
'carried forward' from year to year, in 
respect of the posts in Group 'B'in the event 
of adequate number of SC/ST candidates, not 
forthcoming in any particular year, he explained. 
This was expressly stated by the DPC, in the 
proceedings of its meeting held on 3.2.1990, he 
averred. 

189 	We have taken due note of the averments 
of both sides in regard to the above question of 
'carry forward'sf reservations from year to year. 
Neither the applicant nor his counsel, has been 
able to place before us, any authority, to show, 
that such reservation can be 'carried forward' 
in Group 'B' posts, as contended by them. Apparen.. 
tly, this contention ha, no basis. This apart, 
it does not appear to have been advanced by the 
applicant in his written pleadingherein the 
emphasis is on the 'zone of consideration'. The 
present contention therefore, on the question 
of 'carry forward' of reservations is beyond 
the written pleadings of the applicant and normally 
war should not have taken cognisance of it, 
according to the law of pleadings. However, 
without taking an unduly t echnical view of the 
matter, we shall examine this contention in the 
cause of substantital justice. 

19. 	In order to ascertain the ?acts,we have 
carefully gone into: The Brochure on Reservation 

for Scheduled Castes and Scheduled Tribes in Service' 
(7th Edition, 1987) brought out I the Government 
of India, ministry of Personnel,ublic Grievances 
and Pensions, Department of Personnel and Training, 
New Dejhi, We notice, that para 9.2(b)(v) under 
the eubcaption:Promatjons by Selection to Group 
'B' within Group 'B' and from Group 'B' to the 
lowest rung in Group 'A' (to Class II and. from 
Class II to the lowest rung in Ckaes II)' in 
Chapter 9 thereof, under the main caption: 
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Npromotions...Reservatione and Concessions, 
clearly atatee, that there will be no 'carry 
forward' of reservations from year to year, 
in the event of an adequate number of SC/ST 
candidates not being available in any 
particular year. The post of Superintendent, 
falls in Group 'B' and according to the 
relevant Cadre and Recruitment Rules, promotion 
to it, is by selection. In the absence of 
any a uthority to the contrary, the instructions 
of the Government of India in pare 9.2(b)(v) 
ibid prevail and squarely govern this case, 

20. It is clear from the roregoing, that the 
applicant has no case, in that he did not 
iall uithin even the enlarged * zone of consi 
deration and he annot on any authority claim 
the benefit of 'carry forward' of reservation 
from year to year, for the reasons aforementioned. 

6,4 	The reference made by the learned counsel 

for the applicants to the Department of Personnel & 

Administrative Reforms letter o.36011/1 579..Egtt(SCT) 

dated 6th january, 1981, available at page 181 of the 

Brochure on Reservation for Scheduled Caste and Scheduled 

Tribes (7th Edition) pub.ished by the Government of India, 

Daptt. of Personnel& Training is not relevant at all to 

the instant case. The said letter reads as follows: 

" Subject: Decisions taken by individual 
- 	 Ministries/Department0 not to de- 

reserve a reserved vacancy and fill 
up by general community candidate 
keep the reserved vacancie8 unfilled 
till a person belonging to the 
reserved categories is available. 

­Nmo  

Sir, 
Reference UPSC'8 letter No.16/12(5)/78_R 

(C&P) dated 29.1.1979 on the above subject, j am 
directed to say thatthe decision taken by some 
Ministries/Departments seems to be based on the 
t1sapprehangjon that if the reserved vacancy goes to 
a general category caidate, consequent on the non-' 
availability or the reserved community candidates, the 
vacancy is lost to the SC/ST. This, however, is, not 
so because of the oschaniss or the carry-forward of 
reservations to three subsequent recruitment years, 
De...re8ervatj fl is the mechaniem before tilling up a 
reserved vacancy by a non-'reserved candidate and carry 

.14/-' 



forward is the modality for safeguarding 
the Sc/IT intereáts. In facts, efforts have. 
to be'made to rind out SC/ST candidates for 
'a total period of four recruitment years, 
taking into consideration the original 
recruitment year and the. three years of carry 
forward. four recruitment years should be 
considered to be a sufficiently long and 
reaeoflable period tollok for a reserved 

' category candidate. :Thus the mechanism of 
de-riservton has three functions, firstly, 
to keep the reservation alive for four years 
during which effort's 'could be made to find 
out sc/si candidates, secondly, Administration 
does not, suffer because the vacancy'need not 

"abe kept vacant till the search for a 'SC/ST 
candidate has prqduced rault and can be filled 
up by.a general category candidate and thirdly 
general community candidate can also get appointed 
against 8 reserved vacancy which is only in 
public.interest but uithout causing any long term 
harm to SC/ST candidates when, they are not available 

The decision-to keep a vacancy unfilled for 
morethán one year in anticipátionof.SC/ST 
candidate has serious implications on the 
mainteflance and operation of the reservation 
roster. According to the present rules, no 
gaps óould be left in the roster and it' the 
reserved vacancies are kept unfilled for a 
number of years, it will give rise to many gaps 
in the roster. If any ministry/Department 
decides to keep a reserved vacancy unfilled in 
a particular year, that ministry or'Department 
will have to atop making recruitment in any 
subsequent year 'till they fill Up'the reserved 
vacancy in the previous year and complOte the 
points in the roster. So the ministrieá and 
Departmeflts will have to'. t ake this decision at 
the risk of;  no further recruitmente in the 
subsequent years till the reserved vacancies 
of the earlier years have been fixed up by SC/ST 
Cafldidates, 	 ' 

'The point now remains as to whether in the 
faceof clear instructions of this Department 
in this.regard, ministries/Departments are 
empowered to take any diftOrent decision which 
does not conform to the orders of this Depart-
ment. According.to  the. Government ofIndja 
(Allocation of Besinesa) Rules, 1 9.61, as amended' 
from time  to time, Department of Personnel 
is the nodal agency empowered to issue pOlicy 
directive regarding reservations for SC/ST. 
The Law flinistry, who have also been consulted in 
this 'matter, has opined that Department of.  
Personnel is competent to lay down 'the 
policies relating to reservation for SC/ST 
under the said Allocation of Buainees 'Rules, and 
other ministries/Deptts. are bOund to' llov then. 

0.. . '.1 5/.. 
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• If other Departments intend to depart from 
the said policies laid down by the Depart.. 
ment of Personnel it is mandatory for them 
to consult the Department or Personnel 
in terms of sub-rule 4 of rule 4 or the 
Transaction of Business Rules; otherwise, 
the policies laid down by the Department 
of Personnel are binding on them. 

40 	Another fallacy in the decision of 
the Ministries etc., is that the Departments 
concerned would seem to be under the 
impression that if a reserved community 
candidate is not available, the vacancy itself 
need not be filled - which connects as 
jIministrative need for recruitment against a 
pôt, already decided on public interest 
with the communal character of the candidare 
or even his availability, whereas, in 
reality, the need for filling up the vacancy 
has to be determined independently and once 
determined, further action should be initiated. 
To say that the 'administration ' would not 
have any necessity for the filling up of a 
post, which falls on a reserved point jest 
because a suitable candidate from the scheduled 
comthàóitiee is not available will amount to 
reconstructing facts and reserval of logic 
besides taking a limited view, or the concept 
of 'public interest'. 

Thus, it may be seen that the decision 
inquestion taken by the individual Ministries/ 
Departments in keeping the reserved vacancies 
unfilled till the SC/ST candidates are 
available, do neither help much the SC/ST 
whose interests are well protected by the 
present rules nor do they sub-served the 
interests of administration which would have to 
go without periona to discharge the duties 
of the posts for which recruitment exercise was 
in fact initiated. On the other hand, they 
give rise to situation8 which if pressed to 
their legital conclusions would complicate 
matters needlessly, without commensurate unadvantage. 

The above position is being brought to 
the notice of the concerned Ministries/Departments 
who have taken separate decisions in this regard. 

It may be seen from para 1 of the aforesaid U.N. that what 

is stated therein related to recruitments to posts for 

which carry forward of reservations is provided. As there 

is no carry forward of reservations for candidates belonging 

to SC/ST in promotions by selection from the posts or 

Inspector to those of Superintendent of Central Excise, 

... .16/... 



the Contents of para-1 referred to supra .regardin 

reserved vacancies filled by general candidates 

being not lost to the sc/ST do not govern the caae 

Ue, therefore, answer point 'Al in the nBgative 

7.1 	Regarding point B. learned counsel for 

the applicants dontended that where de-reservation orders 

hadbeen obtained by the re8pondent-Department those 

shoulhave beeii in accordance with the Department of 

Personnel and .Administratjvg Reforms OJ. No.36011/25/ 

79-EItt.(SCT), dated 16,11,1979 available at page 

177 of the Brochure (7th edition) rererród to supra, 

which is reproduced below: 

Subject: Simplification of the procedure of 
de-regervatjon of vacancies reserved 
for. SCe/Sis delegation of powers 
for. de-raservatjon to Ninistrieg/ 
Department of. the Government of India 
in certain specified cases0  

.fl 	 - 

The undersigned is directed to say that as 
clarified in this Department's 0.01., No.26/14/74-Estt(SCT) 
dated 12-7-769  the approval of this Department has to 
be obtained in all Cases before a reserved vacancy can 
be treated as de-reserved and utilised f:or the appoint-
ment of a general category candidate except in the 
following cases: 

(1)Reerved vacancies in purely.temporary 	 H 
posts which has njikelihood of, becoming 
permanent or Continuin9 indefinitely; 

(2)Reserved vacancies in scientific and 
technical posti. 

2. 	Of late, it has been ?elt that theprovisions 
regarding seeking prior approval to dereservatjon from 
this Department has been resulting in considèrable delays • 
in giving effect to the promotion of. the -approved 
candidates (including SC and ST candidates in same casee)-
on the Select List, apart fromcasting a heavy burden 
of work -upon this Department. It has, the et ore., ber 
considered necessary that in certain selected -cases tne 

. 

possibility of authorising: the inietriee/Departments of 
the Government of India thémsalves to de reserve the 
vacancies subject to certainsaeguards, should be 

H- 

i 
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ezpleied, It has accordingly been decided that 
hereafter the $inistriea/Departnte of 
Government of India may themselves accord 

O 	 approval to the do—reservation of reserved 
vacancies only recruitment made by promotions 
subject to following conditions: 

There is neither a SC nor a ST candidate 
available or eligible for promotion in 
the feeder cadre(s) in the relevant 
service/recruitment rules/orders; 

A copy of the proposal for de—reserva 
tion in the appropriate prescribed 
pro?or,a is sent for information 
immediately to (i) The Commissioner for 
SCs and STs and (ii)to this Department. 

The proposal for do—reservation has 
been seen and concurred in by the Liaison 
Officer of the Ministry/Department, 

The proposal for do—reservation is agreed 
to at a level not lower than that of 
joint Secretary to the Government of India 
in the administrative Ministry/Department 
(Proper Concerned), 

in the event of a disagreement bvtweeri 
the appointing authority and the Liaison 
Officer the advice of this Department has 
been appointed, 

3, 	The Ministry of Finance etc. are requested 
kindly to bring the above instructions to the noce 
of all the appointing authorities under their 
administrative control. May be specifically 
made clear to them that except in thecase of 
Os—reservation of reserved vacancies in promotional 
posts satisfying all the above Conditions, all 
other cases of do—reservation of vacancies will $ be as hither to force, continue to be referred 
to this Department for prior approva'. 

Drawing our attention to condition(1) of para-2 of the 

O.M., Counsel contended that do—reservation sought and 

obtaIned wherever it was necessary the approval was per 88 

invalid in View of Condition (1) of para-2 remaining 

unsatisfied because of availability of eligible SC and ST 

.andidates for promotion in the feeder cadre of 
L 

) 	nspectors on all the occasions when de—reservation was 
t.) 

4#'
8ought and obtained, Reiterating his submission that 

de—reservatjon should not have been agreed to for the 

'_A~ 	 - 
reason that there were SC/ST candidates available and 

eligible for promotion in the feeder cadre of Inspectors, 

learned counsel proceeded to contend that filling up of 
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reserved vacancies by general candidates after 

availing such de-reservation was wrong and that 

all those reserved vacancies should be taken 

as rrozen during the relevant years although 

there was no carry roruard or reservations, an 

aspect 6h,ich he admitted during the course of 

arguments, but even so he argued there would be 

a technical carry forward of reservations and 

those vacanUee treate44s having been carried 

forward from year to year until they were filled 

up by SC/ST candidates0  This argument was 

rebutted by the learned ACGSC who described it as 

fallaciou3. 

7.2 	We are enable to agree with the 

aforesaid submission of the learned counsel for 

the applicant for the reason that O.t. No.36011/25/ 
79Estt(SCT) dated 16.11.1979 speaks only of 
delegation of powers for dereservation to various 

rinjatries and Department subject to fulfilment 

of the condition liSted from (1) to (5) of para2. 

In para-3of the 0.,, iti8 clearly stated that 

cases for dereservation not satisfying all the-5 

conditions referred to in para2 would Continue 

to be referred to the Department oTPersonnel and 

Administrative Reforms for prior approval of 

proposals for de-reeervation. It may be relevant 

at this stage to refer to the 0. e  issued by the 

Deptt. ofPersonnel & AIR*  subsequently in 1989. 

The said 0.. Nó.36011/5/81/Estt(5T) dated 7.4.:19e1 

available at page182 of the BróOhure (7th edition) 

reads as follows:- 

5Subject: Simplification of the procedure of 
dereservatjon of vacancies reserved 
for SC/ST Delegation of powirs of 
de.'reesrvation clarification regarding. 
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. 	 The undersigned is directed to draw 
attention to Department or Pereanne1e O.fl, 
No.3601 1/25/79...(ett(scT) dated 16.11.1979 
regarding delegated powers or de..reservatja gj 
to ministries/Departen 5  in cases or 
Promotion and to say that the copy or the 
proposal in the prescribed prororma should 
be sent to the Department or Personnel and 
the Commissioner or Scheduled Caste/Scheduled 
Tribe by the administrative ministry/Depart.. 
ment concern,d, and not by any attached and 
subordinate orrices. It is turther stated 
that the Ilinietry/Depaztment conceed 
ehçuld wait for a period of at least two 
ve 	after sending the prof orma to the Depart.. 
ment or Personnel and the Commissioner for 
SC/ST, for the commnts, if any,before 
the reserved vacancies are de—reserved by 
them, under the delgated authority. 

2. 	ministry or Finance etc., are requested 
to bring the above clarifications to the 
notice of all appointing authorities under 
their Control. 

This o.m, provides that all proposals for de..reaervation 
in case or promotion should also be endorsed to the 
Department or Personnel and Administrative Reforms 

and the Commissioner for SCg and ST by the administra.. 

tive Ninjetry/Departeent Concerned who should wait I' or 

a period or atleast 2 weeks ror their comments, if any 

before the reserved Vacancies are de—reserved by them 

under the delegated authority, Learned ACGSC submitted 

that the procedure laid down in the 2 O.Ns referred to 

supra have been tully complied with and approval for 

de-.reservation secured rrom time to time. He produced 

a copy or the Communication in this regard sent to R...4 

by R-2, the Central Board or Excise and Customs, Deptt. 

or Revenue, New Delhi. We notice that the O.m, dated 

16.11 .1979 does not per se prohibit de.raaervatjon even 

if one SC or ST candidate was available or eligible for 

promotion in the teeder cadre, The O.fl9 merely d.fin.d 

.. . 



the ambit of the powers delegated to 
the. Mifli5tty/. 

Department to d.al with a proposal for deresarvatjon 

in a situation where thte is even 1 SC or ST candj 

date aVailable or eligible for promotion in the 

feeder cadre, i.e., the delegated powers cannot 

be exercised by.  the Ministry or Department concerned, 

if even one SC or 5Twas available or eligible for 

prcmoton in tie feeder cadre, which in this case 
is, the feeder cadre ofInspector 	However. in 

view of the unchallenged assertion made by the ACGSC 

that instructions laid down in the G ORi. dated 16.110979 the O1.dtd, 
and/7.40981 were followed before the administrative 

Ministry conveyed approval for deresarvatjons, we 

accept the same, Apparently, no objections were 

raised either,  by the Department of Personnel and 

Administrative Reforms or by the Commissioner for SC 

and ST5 within the time limit preScribed in the O.M, 

or 7,4.1981 after receipt of copies of the proposals 
H 	for do—reservation sent by the administrative.flinjetry. 

It is thus clear that the aforesaid two authorities 

did not insist on the fulfilment of condition(1) of 

para2 of the DOPI, dated 16,11.1979. Wthat no 

irregularity has been Committed in thematter of 

approvals given Pot such de—reservations, ACcordingly, 
we answer point B 	in the negative1  

8,1 
	

Regardjng pOint C(i), learned co unsel 

for the applicants argued that promotion of generaj 
candidates 

in reserved vacancje3 before securing prior 

approval for dareaervatjon of those vacancje5 was not 

tenable because Visavjg certain opc3  such approval 
was secured ax—post facto, 49 are told t hat in rRspeet 
of the DPC held on 15,3,1991 to consider 

promotions to 
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25 poste of Superintendent, 3 paste for Sc and 2 

poets for ST were reserved. Due to non-availability 

of sufficient number of eligible SC and ST 

candidates even within the extended zone of 

consideration, only 2 SC candidates could secure 

promotion and against the remaining 1 vacancy 

reserved for SC and 2 vacancies reserved for ST 

canctdatee, Z general candidates as recommened 

by the DPC were promoed even before the Collector 

of Central Excise, Rangalore, moved the ministry 

of Finance, Deptt. of Revenue on 26.3.1991 seeking 

confirmation of the de-reservation made by him as 

also of the promotion of the general candidates 

recommended by the OPC against the 3 vacancies 

referred to supra. The Ninistry of Finance, Deptt. 

of Revenue by its letter dated 7.5.1991 advised the 

Collector of Central Excise, Bangalore not to 

fill up the reserved points for SC/ST pending 

approval of d.ireservation by the ministry, 

The Collector was also advised that a de-reservatton 

proposal, if necessary, be forwarded to the 

ministry for consideration. In reply, the 

Collector sent a communication on 13.6,1 991 

stating that he had already filled up the three 

vacancies (1 SC and 2 ST) and souht, ex-post facto 

approval for do-reservation of 1 SC and 2 ST 

vacancies. After considerable delay and apparently 
• 

I 	 after a reminder from the Collector ofCentral 

Excise, Bangalore, the ministry of Finance, Deptt. 

7/ of Revenue, conveyed by its letter dated 14.3.1995 
,. 	

ex-post facto approval for de-raservation of the 

I SC and 2 ST points. While we agree that prior 
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approval for such dereservatjon was required as 

per extant instructions, there seems to have be en 

some confusion in the mind of the Collector, 

Central EXC8O, Bangalore, in march, 1991 soon 

after issue of the Deptt. of Personnel & Training 
as stated by learned ACGSC 

O.M. dated 8.2.I991/that he was competent to 

maIa de..reservatjons himself and thee make promotions 

o?geral candidates against euch"dereserved'  

vacancjeg which did not appear to be warranted by 

a perusal of the contents of the ei aid 0,14. which 

rbads as follows: 

" Subjact: Dereservation or vacancies when 
elegib].. SC/ST officers are not 
available, for.  Promotion even in 
the extended zone of consideration, 

-a'- 

According to existing instructiOns there 
is reservation for SC/ST5 while making prbmotio 
on the basis of selection up to the lowest rung 
in Group 'A' abd in promotion by flon'-eelóction 
at all levels. Instructions have also been issued 
for dearesèrvatjon of a reserved vacancy to be 
filled by promotion in the event of nonaavaibbility 
of suitable candidates belonging to SC or ST 
community, as the case may be (even within the 
extended zone when the promotion is made by selection). 

Under the procedure currently followed by 
the DPC in the matter of promotions, in' caeg wh8re 
no suitable candidate belonging to SCS/ST'U is available 'even within the extended zone for promotions 
against the reserved vacancy or the SC/ST candidates available within the zone are flotfod suitable 
by the DPC, a general candidate is recommended on 
the Condition that his prOmotion will ba subject 
to dearegarvation of the vacancy in accordance 
with the prescribed procedure, 

The matter has further been 'examined in 
consultation with the UPSC. Normally, the DPC is 
expected to recommend a 'reserved' candidate 
against a reserved vacancy. If flo,auitab1 'reserved' 
candidate is available, it is open to the appoinng 
authority either to keep the post vacant or to' 
de—reserve the reserved vacancy and fill up the same 
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by appoint1ng a general candidate. Thus, 
the question of appointment of a general 
candidate against a reserved vacancy 
arise only after the appointing authority 
takes conscious decision to de—reers 
the vacancy, Keeping this position in 
view, it has been decided that henceforth 
the following procedure will be ?ollowed: 

(i) If there is no 'reserved' Candidate 
even within the extended zone, it should 
be Clerly indicated by the Ministry/ 
Department while forwarding the DPC propo— 
sale whether the competent authority has 
approved de.-reservatjon of the reserved 
vacancy and only in that event a general 
candidate will be recommended against that 
vacancy. When there is a 
candidate in the zone or the extended zone 
and the said capidata is found unsuitable 
for promotion b/DPC, the DPC will not 
recommend a general candidate in lieu. 
In such cases, if the Ministry/Departme nt 
wants to fill up the vacancy by a general 
candidate, they may initiate action for 
getting it de—reserved. Thereafter, a 
fresh DPC may be held for filling up that 
vacancy by a general candidate. An exception 
to this general rule will be made by tJPSC 
only in very urgent case•  

(ii) The instructions contained in this 
Department's 0,M. NO,A8_14017/30/99._E5tt 
(RR) dated 10th july, 1990 relating to the 
filling up of vacancies reserved for Scheduled 
Castes and Scheduled Tribes falling in the 
promotion quota ehouid be kept in view before 
DPC proposals are sent to the UPSC in the 
circumstances lentioned in (i) above. 

4. 	Ministries/Departments may follow this 
procedure also while submitting proposals to 
DPCs not chaired by Chairman/Members, UPSC• 	* 

UI that as it may, after receiving a suitable clari?j 

cation the Collector made a proposal as advised by the 

Ministry of Finance and has Since secured expoat facto 

approval from the said Mi ;o 	 nistry, We are, therefore, 7 

of the view that since the 5*—post facto approval for 
jFjf 

	

	

, e—reservatjcn has been, secured, the promotions given to 

he three general candidates in 1991 by the authority \. 	
concerned, in the circumstances stated earlier, may at 
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best be. an irregularity and not an illegality and 

the promotions made are not vitiated. Accordingly,O 

we answer point c(i) in the negative, 

	

9.1 	Regarding point C(ii), learned counsel 

for the applicants contended that no approval for 

de—re.aervation was secured at all in respect of certain 

DPCs held in 1988and 1989 butgeneral candidates were 
1- 

prorndted against the reservi v cancies which could 

not be Filled*  ot ks no such approval was secured all 

promotions made became vitiated and should be taken to 

be non—eat. W are told that in respect of the DPC 

held on 10.2.1988, 14.10.1988 (supplementary) and 22.4.1989 

no approval for :dereservation was obtained by the 

Department. 

	

9.2 	Thecontention of the P.CG5C is that while 

approval for dereservation was not specifically sought 

for and obtained in respect of these DPCs, the minutes 

containing the recommendations made by the DPC for 

filling up the reserved vacancies by general candidates 

had been endorsed to the administtive Ministry. Although 

technically no approval in 	 was secured, 

the fact that particular general candidates were going 

to be appoint8d in the reserved vacancies as recommended 

by the DPCs concerned was certainly brOught to the notice 

of the Ministry. The Ministry did not raise any 

objections to the promotions so made. Furtherkthe 
1- 

applicants cannot agitate all these points:after passaga 

of many years0 	 . . 

9.3 	We have carafully consideredthjsjssu. We 
are of the v iew that there being no carry forward of 

vacancies in promotion from the posts of Inspector to 

the posts or Superintendent of Central Excise, agitating 
this point can be of no help to the applicants since the 
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vacancies filled by appointment of general candidates 

I 	 without specific approvals for da-reservation MiQht 

at best be a technical rlaw. Whilst de'-reservation 

is the mechanism'berore filling up a reserved 
kel- 

vacancy by a non-reserved candidate, carry forward 

Li 

exercise, where there is a requirement for carry 

forward of rasefrvations, is the modality for 

ea$aguarding the SC/ST interests. In any case, 

filli up of reserved vacancies by general 

candidates without securing clear-cut approval for 

de-reservatiop of reserved vacanciea.cannot confer 

any beneriteV the applicantbecauae carry forward 

or vacancies was actually forbidden. We also 

consider that non-obtaining of de-reservation orders 

via-a-vie the DPCs referred to do not amount to any 

illegality in the Circumstances of the case as urged 

by the respondents. We think at the highest it 

may tantamount to an irregularity curable by 

obtaining ax-post facto approval by the competent 

authority. We answer point c(ii) in the negative. 

10.1 	Regarding point 0 9  learned counsel for 

the applicants argued that the Department was in the 

habit of holding piece-meal DPCs for every recruitment 

year. Apart from holding a regular DPC every year, 

the practice of holding supplementary DPCs during L-

ie' year was the rule rather than the exception. 

This, he said, deprived the SC/ST candidates of 

promotion aC Superintendents of ,Central Excise. If 

the total posts had been reckoned and a single 

annual DPC had been held, then due to a larger zone of 

consideration and a larger extended zone of consideration 

.. . .241- 
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the possibIlIty of SC/ST candidates being: promoted 

as Superinte.ndens of Central Excise would have 

been brighter. ContinuIng his arguments he 

contended that there was no need to hold a DPC on 

22.4.1989 for, 3 vacancies oniLy, having held on the 

previous day, i.e. on 21.4.1989 a DPC for 41 vacancies. 

The three vacancies reckoned for the DPC held on 

22.4,l989, having arisen only after 19.1.1990 but 

during89-90, they could have been added to the 

vacancies for.which.a sipplementary DPC was held 

during the same year on 3.2.1990 for 26 vacancies. 

By not doing so, the zone of consideration and the 

extended zone of consideration stood reduced thereby 

depriving the SC/ST candidates of promotions at 

the DPC held on 3.2.1990. Alternatively, he 

contended that instead of holding the DPC for 3 

vacancies on 22,4,1989 the DPC should have been held 

for 30 vacancies 'including 27 vacancies in the 

upgraded posts of Superintendent of Central Excise. 

10.2 	Learned ACGSC ofifld this argument and 

stated that it was not for depriving the chances of 

being considered for promotion of SC/ST candidates 

that such supplementary DPCs were held. In fact, 

the supplementary DPCs were held strictly in accordance 

with clause (i) of para-6.4.2 of the 0.fle  of the. 

Department of Personnel and Training dated 1.1,0th April,., 

1989, which makes a provision for holding'such 

supplementary DPCS. The relevant portion of the 0.P1, 

cited above, reads  as follous 

Whe 	a 	has already: been held 

7 

	

	
in a year further vacancies arIse during 
the same year due to death, resignation, 
voluntary retirement ate,:  or because the 
'vacancies were nót'jntjmated to the DPC 
due to error or omission I

on the part of 
the Oepartmeni. concerned, the following 
procedure should be followed:— 
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(j) Vacancies due to death, voluntary 
retirement, new creations,etc., 
ilearly belonging to the category 
which could not be foreseen at the 
time of placing facts and material 
before the DPC, In such cases, 
another meeting of the DPC should 
be held for drawing, up a panel for 
'these vacancies as these vacancies 
could not be anticipated at the 
time, or holding the arlier DPC. 
If, (tor any reason, the DPC cannot 
most for the second time, the procedure 
of drawing up of year—wise panels may be 
followed when it meets next for 
preparing panels in respect of vacancies 
that arise in subsequent year(s). 

Learned ACGSC ihu'iisd to us by reference to documents 
A 

that the supplementary DPCs in accordance with clause 

(i) of the paragraph reproduced above were held only 

due to non—anticipation of deaths, resignations, 

voluntary retirements, upgradations, promotions etc. 

Further, learned ACGSC hotly contested the contetion 

of the learned counsel for the applicants about the 

vacancies reckoned for the DPCs held on 22.4.1 989 

and 3.2.1990 and stated that the QPC on 21.4.1989 

- was held in compliance with the instructions contained 

in the PLinistry or Finance, Department of Revenue,, 

letter Nø.A 32013/l/189Ad.II-8 dated 29th PLarch, 1989 

which is reproduced below:— 

Subject: D,P,C—Holding for promotion of - 
Change in the writing of C.C.R 
period - Clarification regarding. -a--- 

Sir, 
.1 am directed to say that Annual 

Confidential Reports Were hither to being written 
on a calender year basis. The system of writing 
of A.C.Rs was recently reviewed and it was decided 
vide letter F.no.A.28012/71/87—EC/S0(P) dated 
28.9.1988 that A.CRe may be written on financial 
year basis v.e.f. 1988-89. The A•C,R for 1988 is 
accordingly to cover 15 months, i.e., from 1.1.1988 
to 31 .3.1989. 

. . . .28/- 
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2, 	The question of holding of DPCe 
for promotion to 'the Various grades ha also 
been reviewed in the.light of the decision 
referred to above. It has been' dcjdd in 
consultation with the Department of Personnel 
and Training that  

(a) In Offices where the DPCs for the 
calender year 1983 have' not so far been 
held, the vacancies will be calculated 
for15 months i.e., from 1,1.1988 to 

I 	31.3.1989 and OPC3 held accordingly; 

!b) In offices where OPCs for 1988 have 
already been4ield,the vacancies arising 
during the period 1.1.1989 to 31.3,1989 
shouklbe calculated and a supplementary 
DPC held for these vacancieso  

(c) from 1 .4.1988 onwards, the DPCs should 
be held every year on a financial year basis, 

3. 	These instructions would ppy to 
promotions in all grades. 

'Receipt of this letter may please be 
acknowledged. 

Yours faithfully, 

sd/ 
(TARSEIq LAL) 

UER SECRETARY TO THE GOUT,OF INDIA. N 

Thus, according to him, the DPC that was held for 41 vacan 

cies on 21.4.1989 was for the period from 1.1.1989 to 

31.3,1989 and it included 27 posts of Inspector of Central: 

Excise upgraded to Superintedent Group 'B' of Central 

Excise in the Central Excise Collectorates of Bangalore 

and Belgaum as in the sanction order of the ministry of 

Finance, Department of Revenue dated 21st March,1989, 

Having reckoned these 27 posts which were upgraded in ' 	 supplementary 
march 1989 for the aforesajd/DPC held on 21.4,1989 

the question of taking into account these very 27 posts 	H 

once again for the regular DPC or 198990 held on 

22,4.1989 was not called for. In point of f act, according 

....2,/ 
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to  him, though there were 30 vacancies anticipated 

for the year 1989-90, the 27 posts for which DPC 

was held on 21.4.1989 were adjusted against the 30 

vacancies because the sanction order dated 21st 

march, 1989 allowed the upgradation for a period of 

2 years or tills the 8taff,  fitted against the upgraded 

posts were absorbed in regular vacancies, whichever 

WU earlier. The adjustment of 27 posts was done 

against the vacancies arising between 1.4,1 989 and 

31.3.1990 and, therefore, after such adjustment the 

regular DPC for' 1989-90 could be held only for 3 

vacancies. Further, the supplementary DPC for 

1989-90 which was held on 3.2.1990 had to be held 

because after 22.4.1989, when the regular annual:OPC 

was held for the year 198990, 24 Superintendents 

were promoted. on 17,1.1990 as Assistant Collectors/Senior 

Superintendents Group 'A' which left unanticipated 

vacancies in posts at Superintendent Grade 

10.2 	We are satisried with the position explained 

by the learned ACGSC that the supplementary DPCs 

were held in accordance with clause (i) of para 

6.4,2 of. the 0.. dated 10.4,1989 reproduced above. 

We, therefore, hold that it the department had held 

supplementary DPCe there were reasons ror doing so 

strictly in accordance with the instructions contained 

in the 0.P rererred to supra. We also fully agree 

with the submissions made by the ACGSC that having 

: a1Y reckoned the 27 vacancies owing to 27 posts 

at Inspectors upgraded as Superintendents Group "B' in 
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the DPC held on 21,4.1989 for the period 1,1,19810  

to 31,3,1989 in accordance with the instructions 

contained in the Pliniatry of Finance, Deptt. of 

Revenue letter dated 29.3,1989 cited supra, the 

question of consideration of the same a a vacancies for 

the annual OPCof 1989-90 held on 22,4.1989 would not 

anise, A regular DPC cannot be held for the same 

vaca1es for a second time. As rightly pointed 

out by the ACGSC, the letter dated 29thPIarch, 1989 

referred to supra directed that a supplementary 

DPC should be held only ton the vacancies arising 

from 1.1.1989 to 31.3.1989 , Accordinglys  the 

27 vacancies owing to upgradation and other 

vacancies anticipated from 1.1.1989 to 31.3,1989 

were taken into account and a supplementary DPC was 

held on 21.4.1989. In view of the direction given 

in the sanction order dated 21 .3.1989 referred to 

supra upgrádihg 2? posts, when the vacancies for the 

annuai.DPC 1989-90  for thepeniod .1.4.1989 to 31.3.1990 

were computed as 309the 27 upgraded posts were 

adjusted against those vacancies leaving behind only 

3 vacancies which could be considered by the annual 	P 

DPC for 1989-90 which was held on 22,4,1989. Therefore, 

reckoning of 3 vacancies only for the annual OPC 

as on 22,4.1 989 cannot be a folly by any stretch of,  

imagination, Further, a supplementary DPC had to be 

hold on 3,2,1990 owing to promotion of 24 Suparintendentsj 

as Assistant Collectors/Senior Superintendents on 

17.1.1990 and availability of 2 more vacancies after 

adjustment. Those were unanticipated vacancies and 

80 the supplementary DPC was held on 3.2.19900  Adding 
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the 3 vacancje5 Considered at the annual DPC held on 

3.2.1990 would not, thererore, have been correct because 

the former DPC held on 22.4.1989 taking into account 

all the anticipated vacancjee upto 31.3,1990 was the 

regular annual DPC for 1989-90 and the latter DPC held 

on 3.2,1 990 was only a supplementary DPC held owing 

to unforeseen Ciz'\cumgtances. We, therefore, reject 

the *?ore8ajd Contentions of the learned Counseifor 

the appicant, We answer point 0 in the negative. 

11.1 	Regarding point E, learned counsel 

for the applicants Contended that while carry forward 

of reservations was not permItted in the case of 

promotions from the posts  or Inspector to those of 

Superintendent from one recruitment year to another, 

there was no bar to such carry forward Lthin the Same 

recruitment year, i.e,, from one OPC to another held 

during the same recruitment year. Noncarry forward 

or reservations in such situations resulted in non 

consideration of Sc/ST candidates for promotion as 

Superintendents or Central (Xcise•  

11 

11,2 	While the argument seems to be infallible, 

the fact remainat hat the riret DPC or the year, when 

it met and made its recommendations for filling 

reserved vacancies for which no SC/ST Candidates were 

available by appointment of general cndidates, could 
__ 

not have foreseen the 	 holding 
of one or more supplementary DPC5 during the same year, 

The same could be said of the subsequent (supplementary) 

DPC when one or more supplementary DPCs were to follow 

during the same year, If'1  as a result, reserved 

•••, 32/... 
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vacancies had got filled up by general candidates. 

there would be no such vacancies available for 

being carried foward during the same year. The 

promotions made in the meanwhile on a regular basis 
cannot also be undone because at the time the 

promotions were made, it was not known that a 

suppbmentary DPC was to followduring the same year, 

We art
,satiefied with the arguments of the1earngd 

ACGSC who acquainted uA with the reasons for 

holding supplementary DPCa to which there is adumbrance 

while we dealt with point 0 supra. We, therefore, 

reject the arguments of the learned. counsel for the 

applicants in thie regard. We ánsór point £ in 

the negative, 

No other points were pressed by 

the learned counsel for the applicants. 

Before concluding, we would like to 
that 

observe/a 8 submitted by the learned ACGSC, 

until the issue of Department of Personnel and 

Training O.M. dated 8.2.1991 referred to supra no 

carry forward of reservations was permitted. It was 

only after the o.m, dated 8.2.1991 was issued that 	"1 

the department had an option to either keep a reserved 

vacancy unfilled owing to non—availability of eligible 

SC/ST candidates even within the extended zone of 

consideration or take a Conscious decision due to 

the exigency. of the situation to de—reserve the 

vacancy and appoint .a general candidate in such vacancy. 

We notice from the material made available by the 

respondents 'that they promoted SC/ST candidates 

against all the nine vacancies reserved for them in 
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I 	 the annual DPC 1991.'92 held on 24.6.1991. However, 

in the supplementary DPCs which toàk place during 

that year due to non—availability of SC/ST candidates, 

they had kept the vacancies unfilled and carried 

over the same ror being filled by SC/ST candidates 

in the annualDpC (Review) held on 6,1,1993, Even 

ip the supplementary DPC held on 26.301993 during 

19993, while the three reserved vacancies for SC 

were filled by pronoion from the category of SC, 

the one vacancy reserved for ST.whjch could not be 

filled up owing to * non—availability of ST candiates, 
* Deleted,vide 	was kpet unfilled. (The learned ACGSC mentioned to us 
order of the Bench 	

that as against the total percentage of reservation 
in R.A.7/95 	of 225 ror SC/ST as on 1.1.1995, the representation 
dated 20.11.195. 	

of SC/ST in the cadre of Superintendents was about 

	

(N.URTHY) 	
25% i.e., against the total strength of 232 those 

belonging to SC and ST were of the order o? 59 DEPUTY EEGISTRAR(J) 
29th November 195 

This position augurs well and it cannot be said that 

there has been any discrimination against the SCs and 

STE.) 

14* 	We also find that by their own 

admission the applicants, having become eligible 

for promotion to the grade of Superintendents Group 

181 in January, 1990, failed to challenge the 

alleged lapses that had occured prior to 1990 soon 

	

'\ 	thereafter but stirred up to tak, up the matter with - -. 

the Department only in 1993. Therefore, this 

application, made after considerable lapse of time 

before us in order to upset the promotions already 

made, cannot be 

-- - 
	 •• .34/u. 
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15. 	In view of the ?oregojng we do. 

not find any justification fo 

reliefs sought for by the applicants, In the 

result, this application rails and .Wi8 
I 
djsjsged *Thee will be no order as to costs•  

\\(T.v. RNAN) 	 (P.K. 5HiUNDAR) 
P1EMBER(A) 	 VICE CHAIRmAN 

I 7RLM Con  

OOntI Admini trative Tribuf 
Bangaforo Bench 

Bangalore 
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