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BANGALORE BENCH 

;ORIGINAL APPLICATION No.771 OF 1994 

MONDAY, THIS THE 19TH DAY OF SEPTEMBER, 1994 

SIIRI JUSTICE P.K.SHYAPUNDAR .. VICE CHAIRMAN 

SHRI T.V. RAP1ANAN 	... 	MEMBER (A) 

I G. Louis Raj, 
S/a M.D.G. Raj, 
Aged 45 years, 
Working as Maintenance in 
Mill Wright, 
Foreman Training Institute, 
Tumkur Road, Bangalore. Applicant 

(By Advocate Shri S. Ranganatha Jais) 

Vs. 

The Director General of 
Employment and Training, 

I  inistry of Labour, hrama Mantralaya', New Delhi. 

The Director, 
Foreman Training. Institute, 
Tumkur Road, Bangalore. 

Sri R.S. Manuel, Major, 
Senior Oraughtsman, 
Foreman Training Institute, 
Tumkur Hoad, Bangalore. 	 ... 	Respondents 

(By Advocate Shri M.S. Padmarajaiah, 
Senior Central Govt. Standing Counsel for 
R-1 and 2 and Dr. M.S. Nagaraja for R-3). 

ORDER 
. 	.. 	.,.. 

Shri T,V. Ramanan. Member (A) : 

We have heard the learned counsel for the applicant, the 

learned Senior Central Govt. Standing Counsel and the learned 

counsel appearing for Respondent No.3. 

2. 	The applicant has prayed for quashing the order at 

Annexure—A4 9  by which he was reverted from the post of Maintenance 

Millwright (MM for short) to the post of Skilled Worker with effect 
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from 21.11.1988 an A-6 9  by which R-3 stands promoted to the 

post of 1111 with effect from 1.1.1989. 

3. 	The applicant was promoted as MN in 1988 on the basis 

of the r.ecommendation of th Departmental Promotion Committee 

(DPC for short) which had m4t on 10.11.1988. The DPC had reckoned 

the Recruitment Riles of 19110 in which the qualifying service for 

promotion as MN was prascri ad as 5 years. However, in 1986, 

the Recruitment Rhes  had b an amended to provide for a qualifying 
Lwhich was overlookee by the DPC which met in 1988. 

service of 7 years for prom tion as IItIL The applicant's promotion 

was challenged beflore this Tribunal by one R. Francis, a Skilled 

Worker in the same orcanisa ion and the applicant was a party to 

that application Iearing No 148/93 as Respondent No.3. Very 

rightly, this TribI 	setside the appointnient of the applicant 

to the post of 1911 because a the date of his consideration for 

promotion to the post, hetd not put in the qualifying service of 

7 years on the loi4or post. This Tribunal also directed that a 

review/fresh Oft 	be heldto select a suitable person. Accordingly, 

a review DPC took plaoe on .3.1994. A perusal of the minutes of the 

review DPC shows that apart from the applicant, who was in any case 

not eligible for being considered by,  the Review DPC, even Shri R. 

Wl  Francis, the applicant it C 	 was alsó not eligible and:: 

that only Shri R.S. Manuel, Senior tlraughtsmen was eligible to be 

considered by DPC having p4 in more than 13 years of service as on 

the date of consiceration iji 1988. As such, Shri Manuel alone was 

considered for th post by 4he DPC which categorised him as 'Good' 

and recommended h s appoint ant.. Consequently, the applicant was 
with retrospective effect 

\kj 	reverted by the  or er dated 7.3.1994 (Anrlexure_A4)Land Shri Manuel 

was appointed as MM with effect from 1.1.1989 (Annexure—A6). 



4. 	Learned counsel for the applicant argued that Shri 8.S. 

Manuel, R-3, his senior, was also considered along with the appli-

cant for promotion to the pest of MM by the original DPC held on 

10.11.1988, but,'he was not considered fit for promotion as there 

were adverse entries in the Annual Confidential Reports (ACRs) and 

instead the applicant was selected and promoted as MM., Therefore, 

a person with adverse entries had been selected by the Review OPC 

which was not correct, especially when the post of MP1 happens to be 

a selecti?n post. If Shri Manuel had not been selected by the Review 

PC owing to his past record, the post would still be available for 

being filled up at a later date by which time the applicant too 

would have become eligible having completed the requisite years of 

qualifying service for being considered for promotion to the post of 

PiN and - with his better records, there was every possibility of his 

being selected for promotion to the post. 

5. 	In order to set all controversy relating to this plea at 

rest, we perused the original minutes of the meeting of the Of 

held on 10.11.1988. We find that Shri Manuel was nowhere graded as 

'Below Average' or 'Unfit' for the reason that he had received adverse 

ACRs. On the contrary, Shri Maniiel was graded at that time as follows: 

1965 - Good 

j9B6-Good,  

1987 - Average 

Certainly, Averget is not -adverse.-  If ShriT!lanuel had received 

adverse entries in hisACRs, he would not have been classified as 

'Good' or even as 'Average'. There is, thus, no substance in the 

argument advanced by learned counsel for the applicants-as regards 

the selection and appointment of Shri R.S. Manuel who was graded as 

'Good' by the Review DPC, minutes whereof have also been produced 

before us. Learned Counsel for the applicnt invited our attention 

to the decision of this Tribunal in O.A.No.566/93, disposed of 

- 	 on 8.9.1993, wherein the 	.. 	 00 
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1 	 6. 	We are, howier, takem in by the argument advanced by 

the learned counsel f4 the applicant that the applicant, though 

wrongly promoted to the post of MM in 10.86, had discharged higher 

responsibilities as M1 to the s, tistaction of the authorities of the 

Institute and as such the empi yer should not recover from his 

salary the excess sa :1 ry drawn oy him on the higher post consequent 

upon his reversion aJSkilled ( rker. 	Ti 	1ä'i.stènabie beJsé 

due to 'tbe mistake ctmitted b the official respondents, who were 

not aware of the amerirnent mad in the Recruitment Rules in 1986, 

raising the qualifyIng years of service from 5 years to 7 years, 

the OPC selected the pplicant for the post of P(1 and he was appoin- 

ted. 	Now, after six years the applicant has been reverted as his 

promotion to the saiq post was not in accordance with the Rules. 

It is not the case o the offi ial respondents that the applicant 

did not perform his duties well on the higher post or that they had 
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any. complaints against him during the period he held this post 

and discharged higher responsibilities. As he held the higher 

post and di8chargad higher responsibilities to the satisfaction 

of the Institute authorities and got paid for doing so, wfifldJ 

it just and proper that no recovery should be made from his 

salary on account of the excess payment of salary etc* made to 

him on the post of Nil. 

7. 	We, therefore, allow this application in part as indicated 

above and direct the cfficial respondents not to recover from the 

applicant the excess payment of salary etc. made to him on the - post 

of MM. No order as to costs. 

-scp- 

( T.V. RAMANAN ) 
MEMBER (A) 

- 	-, 	- 	- 	---- 	-..- 	-. 

(P.K.SHVAI'6UNDAR) 
VICE CHAIRMAN 
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