
U 

- 	BANGAL (RE BENCH 

Second Floor, 
Commercjaj Complex, 
Indirnagar, 
BNGAL(RE_ 560:138. 

Dated: 2JAN19 
APPLICATIQ NO: 	215  

A.PPLIC1ANTS:_ 
Sri. P. K.N agaraj,Earigalore. 

V/S. 

RESPQ\IDENTS:....SeCretaryMinity of Defence,N.Delhj & Others., 

I. 

I. 	Sri..A.S.NatarajacAdvocate,No.25,Fourth_B...street, 
Chandnj Chowk Road Cross,Shivajjnagar Bustand, 
Behind St.Mary's Church,Bangalore_560 051. 

Sri.M.Vasudeva Rao,Additionaj. Cent ral Government 
Standing Counsel,Hjgh Court Building, Bangalore-1. 

The Commandant Five One Five Army Base Workshop, 
Ulsoor, Bang alore-560 008. 

Suject;_ F•rwardjng nf -c..*pj'0s of te OrdQr- Passed by the Central Administrative Tribunal,Bangalr 
--xx-- e. 

PIese find encl.sed herewith a copy of th cFkDER/ 
STAY ORDER/JTERLM ORDER/ Passed by 

this Tribi.1 in the above mentioned PPlication s ) on 16th Decemer,I994, 

ooifr)c 

x 	Djry REGISTRAR 
ICIAL BRCHES. 
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H•. CENTRAL ADr!INI.STRATIVE TRIBUNAL 
BANGLORE BENCH: 	:BAN.CeLURE 

R4IN.L APPUCMTiCN ND..215/94 

I 	
FRIiAY, THE SIXTEENTH DAY DF DECEMBER, 1994 

SHRI V.RMAKRISHN, N. ...MEME3ER (A) 

SHFU .N.VUJJArAThDHYIS. 	 ...ME1'8ER (3) 

F.1.Naaraj,  

Sb F.Kattaiah, 
aged 32 years, 
T.No.2986, Fitter, 
.ii.D. Fitting Shop, 
515, Army Base Workshop, 
Ulsoor, Bangalcre-E60 008. 	 ...4pplicant 

By Advocate Shri tt.S.Natarajan. 

Versus 

The Secretary, 
Ministry of Defence, 
Government 

 
of India, 

New Delhi. - 

The Director General, 
:ME Civil, 
Army Headquarters, 
D.Hq. P.O. 
New Delhi. 

• Z. The Commander, 
Takaniki Group VaidutAur 
Yantrik Ingineyari fiukhyalaya, 
Headquarters Technical Group (EME), 
Delhi Cantt. 10. 

4. The Commandant, 
515,' Army Base Workshop, 
Ulsoor, 
Banoalc-re-560 008. 

Fitter, E15,.Arrny Base Workshop, 
\c 	isoor, Bangalore-560 006. 	 ...esporents 

_J 	 -\ 
.y VJvocate Shri M.Vasudeva Rao, 

)'J 	.C..S.C. for Ri to R4. 

.. . . 2 / - 
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1ember (A) 	
- 

The apii1jcart, who s a tradesman in 51 5 Army 

Base Ltorkshop, -B njalore and qho belongs to the ST Commu—

nity is aggrieveil by the acti n of the department in not 

giving him promo ion to the 1 vel of Highly Skilled 

Grade—Il categor '. He conten s that he became eligible 

for çromotion to the HS Grade II on 24th • Auaust, 1992 

and in that year, according t the roster point, there 

was a vacancy re served for ST candidate. In the norra1 

course, he shoull havp been c nsidered for sbch vacancy 

and he should haie been promoted, but the same has not 

been done. The Jepartment do s not dispute that the 

applicant is the senibr most ST employee and that he 

became eligible ?or promotion on 24.8.1992. They, however, 

take the plea ti- at when the DC met on 4th August, 1992 

he had still a few da,s left oefore he would become eli-

gible for promotion and accoring1y he was not considered. 

They fir further take the stand kat the vacancy wh-h was 

point No.4 of ccle 5 of the rostEr point,- which had 

fallen due in 192 was fil.ed by Shri Bhaskar, who belongs 

to SC cateoory,(uho has been impleaded as respondent No.5) 

by taking /re—c urse to the overnment instructions, uhibh 

provides for exhang of res rvation between SC and ST. 

The department !urther conte is that a ST vacancy had 

been carried ov r fo thrce sears and they could fill 

up the same by 	SC qandidat ,as no ST candidate was - 

available, as ti e ap'licant ~ad still a fau days left on 

the iate th JP met before 	could bcorro eligible for 

/ 
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consideration for promotion to HS Grade—Il., The depart—

iaa-t there was non—availability of ST 

cdIdati a 	tht 'the as adequate justification to 

f'ill up the vacancy earmarked for ST by exchanging it 

to SC candidate and Shri 6haskar accordingly got appointed. 

Ue have heard Shri A.S4Natarajan for the appli-

cant and Shri f.V.Rao for the official respondents. Private 

respondent Shri Bhaskar was given notice on 1st November, 94 

but the postal authorities after waiting for 7 days had 

returned the notice with a rema.k "not claimed returned 

to 	 In view of this, we hold that the service 

on Shri Bhaskar is sufficient. 

Ue enquired from the standing counsel es to 

the necessity for the WC to fix the eligibility date 

as on 4.E.1992, which is a few days before the applicant 

became eligible for considerition for promotion. 	a also 

enqiircd as to unether the OPC had taken into account the 

fact that the apli.cant would become elipitDle for rrmotion 

frcm 24th August, 1992 and that if calender ysar is the 

basis for filling the vacancy, the applicant, would have 

been eligible well before the end -of 1992. The )P, 

however, did not seem to have considered the case of 

the applicant and the department liad straiQhtaway taken 

the line that the applicant was not eligible on the  

date of JFC and therefore he was not considered for 

Shri Rao had made availabie to us the relevant 

leading to calling the meeting of the DP2 and the 

ion of :::;:: 
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50615/A/LB on pLQe 1 and 18 there was a draft order to 

convene the board for consid ring eligible people 

-f-or promotion. In the li-s±-- r eligible candidates 

for taki*nb trade test for pr motion to HS Crade-II as 

at paoe 18 of t,efile, wn tice 
Gt 	7 '.' ' ---- /- -  
years on 24.8.92. In otherrds,initially the department 

had tQken the view that the pplicant was eligible for 

-h-cini considere i for proraoti n. There is, however, 

an interpolation in j.nk show'no thrt11 7P T.No.2656 Fitter 

Skilled T.P.Bhaskar (SC)1, 	Fhis is clearly a subsequent 

addition. Shri Rao also male available to us another 

file bearing te same number namely 5061 5/i/L8. Uc' 

find from this that on 20th Duly, 92 Shri Bhaskar made 

a representatic n to the Comm ndant 51 5 army Base iorkshop 

where he had ccntened that lis junior Shri M.Kuppuliream 

who 	belon:s to SC was promoted to Grade-Il, whereas 

Shri Ehaskar, 6ho also belongr. t0 SC was not promoted. 

ThG department replied to Shri Bhaskar vida letter dated 

2[th July, 199 where inter alia it was mentioned as 

follows:- 	 I 

In the year 1991 before conductino necessary 
trade test in respect of Fittero for Frcmotion 
to HS crode II, the seniority roll of titters 
uas circulated to all concerned. 	it is cbserv 
from ti- e seniority roll th:t you have sinned 
against Col.9 after seelng your, position and 
the pal ticulars reflected in the seniority roll 
and yOL have not raised any query till 20 Jul 
92 that: you belono to 5. T No 2517 Fitter Shri 
V.JKupptl!nm beino SC as per seniority roll was 
pronotEd as HS Gradc II ucf 2.11 •9i • Therefore 
your ccntenticn that your seniorit.y hs be2n innored 
and yoir julior was called for the trade test 
and prcrnoted is not acceptable at this bltd 
staoe.ince you h.ve failed to intimate that yew 
belong' to SC comnunity all these days. you  should 
have raised this point when T Nc 2517 Fitter Shri 
Kuruli niam luas called for the trade test and yc-u 
wara nct ca1j,e-J for he carre. Houavar, Finz= you 

ncu pointad out tht "ow elo!-. -  to S Ccrj .ity 
necess ry arrnes a ts a 	hein made t or you to 



Tppea?or the tr-ade test. On passing the trade 
tøst you will be considered for piomotion to HS 
Grade II against -a ruture vacancy." 

The matter has been considered by the department further 

on 30th July, 1992 where it was brought out that Shri 

Bhaskar was assured that he will be considered for 

promotion to HS Grade-II against future vacancy, and 

that vacancy arises in August, 1992 on the promotion 

of Shri N.KrishnaPto HS Grade-I( consequent on the 

ratirement of Shri Palani on 1.8.1992. 	It will be 

useful to reproduce paras 3, 4 and 5 of this note 

dated 30.7.1992, which read as folows: 

".. It may be seen from the concluding 
sentence in para 3 of ION ibid that the 
individual has been inFormed that on passing 
the trade test, he will be con9idered for 
promotion to HS Grade II against a. future 
vacancy. In this connection, it is stated 
that T No 1636 Fitter HS Grade II Shri N.. 
Krishnan is being proposed for promotion as 
HS Grade I onsequent on the retirement of 
T.No.1121 Fitter RS.Crade l:Shri R Palani wef 
01 Aug 92.. Due to promotion of T No 1635 'Ftr 
HS Grade II Shri Ii Krishnan, the resultant 
vacancy of HS Gde II rails vacant. The resul-
tant vacancy of HS Gde II will have to be filled 
up out of the eligible candidate of the trade 
of fitter (Skilled) according to their seniority. 

4. 	According to ItO point roster maintainod by 
this office 	for 	the purpose of implementing 
the reservation quota for SC/Si a vacancy 
for 	ST 	of 1984 has been carried forLard till 
date due to non-availability 	of ST 	Candidates. 
As 	per 	Chapter. 11, 	para 	11.2 	of Brochere 
on reservation for 	SC & ST in services, while 
vacancies reserved 	for 	Scheduled Castes and 
Scheduled Tribes may continue to be treated 
as reserved for 	the respective community only, 
Scheduled Tribes 	caniidates may also be ccnsi- 
dered for appointment against a reser-
ved 

vacancy 
for Scheduled 	Castes candi dates and vice 

versa where 	such a.va:ancy could not be 	filled 
II ,  by 	Scheduled 	asteor 	ched ul be 	canddate i 	i  

'1 evan in the third 	year to which the 	res:rvaticn 
is carried 	f'oruard. 

- -' 



E. 	In view of the 1,ule position as explained 
abQve re jarig excha ge of. reservation of 
vacancy etwen SC/ST j  T No 2656 ritter Shri 

Bhaskir '(S).niay b considered ageinet -the 
carried oruad .Iacan y of ST of 19E4.1' 

, 
The Comandant y hi minute dated 31.7.1952 raised the' m  

question whotho Shrt 8haskar hs submitt.edocunientary 

proof to substall[iatp his ci im that he be3.cn;s to SC. 

He was informed that Shri Bh skar had done so. The Coom-

andant seems t. c have seen thji s on 3rd ?ugust, 1992 but. 

has not psssed any specific order on te question of 

/ 	- 	 exchange of vacancy. The DPC mat on the next date. 

4. 	 It is clear fromthe perusci of this note 

dated 30,7.52 Ihat the Commndant was not informed at, 

all about the fact that the japplicant becomes eligible 

for promotion lo HS Grade-fl in kugust, 1992 itself. 

The list of el: gble candidtes 3t lB referred to. supra 

L'Ss not broughi to his noticle. 	It is reasonable to 

presume that tie Commandant was not .ware of the fact that 

the applicant i 'as e]igible 'n iugust, 1952 itself and in 

:any case there is no clear 4pproval of the •Conmcr.dant 

ror the e xchanie of ST vacaI

C 

cy t0 SC. 	e have to observe 

that the membe 's of ST and 	are entitled to preferential 

tretment in ts matter of ppointment including promo- 

tion and that ny action wh 	would deprive a member 

ci either ST o SC f promo ion to which he has legi-

timate expects :ion Oannot bb countenanced. The instruc-

ticns uh.ch  th doprtment says that they have relied 

upon nanc-ly ex:hang of ST acancy to SC are not intended 

to be so opera :ed ar, to 'iO i ye a ST candi late or SC 
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--- • •••. 	cand.Idateofnopenin, which is normallduè to. t'. 

It. is not the position here that the ST Vacancy of 

iügut, 1 -992-:cannot-be-fj lied- by a ST -candi-date  

that year. In any case from the noting, it is clear 

that the department had initially thought of considering 

the applicant for promotion to HS Crade-II# 

lapse in giving promotion in November, 1991 

(Point No.1 of sixth cycle) to Shri M.Kupp6lingam 

against the SC vacancy instead of to Shri Bheskar who 

was also SC but 4--o was senior to Shri Kuppulinarn 

came tolight1 	fle departmeflt at some level seems to 

have decided to give ST vacancy to Shri Bhakkar rather 

than to the applicant. The vacancy at the Grade-Il 

level arose only in kugust, 1992 on account of retire-

ment of Shri Palani as Grade I fitter on 1.8.92 to which 

Shri Krishnaof Graie-II was proposed to be promoted, 

thus reloasino a post at Grade-lI level. The depart-

ment was clearly a t -fault in ignoring the Uaim of the 

applicant,tà1ib became eligible for promotion to Grade-

II in that month 4tself. There is no satisfactory 

explanation from, the iepartment as to why they did 

not take into account t he faOt that the applicant became 

elijjble for consideration 7- or promotion well betore-

the end of calender. year 1992. Shri 8hasIar was not 

given his due for the reason that the department lost 

sight of the fact that he belonged to the SC community 
- 

b'Li& the redressal of his orievance cannot be done by 
- 

' 	 e.ving a member of a Scheduled Tribe of his chance 

fo'rrornotjon. The department has to look elsewhere 

rght the wrono done to Shri Bhsar. 

nil 
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5. 	. 	In t 	ii it of ta foregoinq, we direct 

the derartmento co sider t a fitness for promotion of 

the applicant 	jains the 	vacancy namely roster çoint 

No.4 of cycle 	of 1 92 and If he is Pound fit, the 

department shod pr mote hi from 2th ALJLIst, 1992 

with all consa!Jentj 1 benef ts. This exorcise should 

be c ompletad b the epartm t within a period of three 

months from the dat,eof rec.pt  of a copy of this order. 

-No costs. 

- 

(' 	 ISHN) 
fEP8ER .. 	. 	 iEf8ER () 

T 

GdJ 	 ' 

Central talrdttve Triim.1 
rs B.nth 

g.Ior 


