® CENTRAL ADMINISTRATIVE TRIBUNAL
| BANGALORE BENCH
ORIGINAL APPLICATION NOS. 1969/94 & 1972 &

971/94 & 10 1978/94, 19 |
J0 1987/94 AND 1989/1994 ;

FRIDAY, THIS THE 24TH DAY OF MARCH, 1995

SHRI V, RAMAKRISHNAN .o McMBER (R)

SHRI AN, VUIJANARADHYA ve FEMBER (J)

1 G.D. Ramegowda, S/o Dasappa,
aged 37.yaars, LoOaCo, 0/0 AOCOCO EX.,
Bangalore I Division, S.C. Road, Gandhinagar,
Bangalore -560 009,

2. Mella, S/o Late Sri Ningappa, Aged 43 years,
L.D£L., 0/0 the ACC, ICD, Bangalore.

3. B.V. Bhaskaramurthy, S/o Lete Sri B. Venkatarso,
eged 44 years, L.D.C., 0/c the ACCE, Attavara,
Mengalore.

(Applicants in 0.A.Nos.1969/94 & 1972 & 1973/1994)

4, P, Eshuara, S/o Puttebanavaiash, aged 43 yeers,
Working as L.D.C., Central Excise and Customs,
Queens Road, Vth Division, Seshadripuram, Bangalore-20.

5. Chandrasskher, S/o Munichennappa, aged 45 years,
working as LeD.Ce, 0/0 the Asst. Collector of
€xcise, 1II Division, Infantry Road, Bangalore-560 001.

6. Chikkanﬁappa, $/o Doddaish, aged 44 years,
working as L.D.C., 0/0 Collsctor of Central Excise,
Air Cargo Complex, Bangalére - 560 017.

7. M. Hanumantharayappa, aged about 48 years,
working as U.D.C., 0/0 the Collector of Central
Excise,Hlrs., Queens Road, Bangalore - S60 001.

8. M. Narayana, aged about 46 years, working as L.D.C.,
0/o the Asst. Collector of Central Excise,
IIT Division, Infantry Road, Bangalore = 560 001,

9. C. Munikrishnappa, S/o Chikkanna, aged 44 years,
Working as LeD.C., O/0 Collector of Central Excise,
Air Cargo Complex, Bangalore - 567 017.

(Applicants in O.A.Nos.i971/94 & 1974 TO 1978/1994)
10 .K.C. Gangaiah, S/c Chikkathappa, aged 44 years,
Working as Le0.C., O/c the Collector of Central

Excise and Customs, Queens Road, C.R. Buildings,
Bangalore - 5630 001.

\? (Rpplicant in O.A. Nos.1984 TO 1988/1394) Applicants

Contd. evelae




'by & comnon crder.

3. Deputy Collector (Pav),

1. SoKo SBGNSDD'G, aged 44 YBBI!-TS,
working ss LoD.C., O/0 the Collector of

Cantrel Excise end Customs, Queens Road,

C.R. Buildkngs , Bangalors - 560 001,

|

12. R, Danisl Sgtys Sheela, $/c) Late S.P. Rathna,
aged 48 years, Working as U.0.C., 0/0 the
Collector of‘?entral Excieel and Customs,
Queens Road, C.R. Buildings, Bangalore-560 001,

|

13, N. Yalakeppa, sged 44 years, working as L.D.C.,
0/o. the Collector of Central Excise and Customs,
Queens Road, C.R. Buildings, Bangalore - 560 001.

(Applicants in 0.A. Mos,1984 TO 1968/1994)

14, B, Shivaish, S/o Byraish, a&ed 44 years,

Working as L.D.C., 0/o the Asst. Collector of
Central Excise, Vth DivisiomP Seshadripuram,
Bangalore - 560 020,

|
(Applicant in '0.A, No.1989/1994) cee Applicants
|
(By Advocates S/shri H.S. Ananthapadmanabha for

applicents gt Sl.Nos. 1 to 3 end C.R. Goulay for
applicants at S1. Nos. 4 %o 14)

ve. ‘ |

|
1. Deputy Secretary,

Government of India, \
Ministry of Finance, '
Department of Revenua, |
Ad.I1 A North Block, i
Mew Delhi - 110 001,

|
(In D.A.Nos,1969/94 & 1972 & 1973/94)

|
|
|
|
|

2, Collector,

Customs & Centrel Excise,
Central Revenus Building,
P.B.No,5400, Queen's Road,
Bangalore - 560 QO1.

Customs & Central Excise,
Central Revenues Building,
P.B.No,5400, Quean's Road,
Bangalore = 560 QO1.

\
|
=
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Respondents

|
(By Advocate Shri M. Vasudeva Rao,
Addl. Central Govt. Stg. Counsel).
|

S

|
hri V, Rgmgkrishnan. Mamber ‘Azt |

|

\
ORDER.

|

\
\

Re the issues involved in these a2oplications and reliefs

;g,;. |
sought for ere seme, we propose tc

|

dispose of all these applicetions



2. The applicanta'are employees of Coentral Excise Collectorats,
Bangalore. All the applicants oxcapt‘Shri Danial Satya Sheels
(applicent in 0.A.No.1986/94) end Shri M, Hanumanthareyappa (appli-
cant in D.A.No.1976/94) are presently holding the job of Lowar
Division Clerks and were aggrieved by the action of the department

in sesking to revert them to Group 'D' posts such a§ Havildars/Sepoys.
As regards S/Shri Danial Satya Shsela and M, Hanumantharayappa,

they are presently functioning as Upper Division Clerks and have

challenged their proposed reversion as Lower Division Clerks.
3. The facts in brief are as followsi-

There is a quota available for Group 'D* étaff for appoint-
ment as LDCs in the Central Excise Debartnent."iﬁ accordance with
the Recruitment Rules (RRs for short) in 2nd June, 1979, 10 percent
of vacancies of the LDCs in a year had to be filléd up from the
Group 'D' staff with at least § years of service in Gron '0D' service
and having the prescribed educational qualifications by selection
through a departmental examination confined to such Group 'D' steff.
The dapartment; accordingiy, was mak;ng appointments to the cadre of
LDCs from Group 'D' staff against this quota. Subsequently, the
Central Board of Excise and Customs issusd executive instructions
on 9.12.1982 bifurcating the 10 percent quota into'tyo parts, i.e.,
S percent to be filled up on the basis of seniority subject to
rejection of unfit and the remaining S percent on the basis of an

exemination. The Board, subsequently clarified that for the 5 percent

. examination quote, the seniority of the candidates declared successful

in the examination &%e to be determined on the basis of their seniority
in the Group 'D' cacdre and not on the basic of marks obteined in the
qualifying exeminaticn and that the candidstes who qualified in the

ezrlier examinaticns should be considered first for eppcintment before
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|

those who qualified in the later examinations.,

This clerificstion

was glven on 24, 12.19% 30.7 1986 and 4.,3,1987, As the Colle.vrate

|
I

had earlier takan‘actlon-to appoint some persons on the basis of
I |

marks obtained in the examination even though they were not senior,
| |

they sought to revert such persoﬁs as Sepuys. The affected officiels

|
epproached the Tribunal through D.A. No.1645 end 1690/1988. The
|

Tribunel disposed of these applications on 14.2,1989 and held that
| : |

- executive instructions which ueré‘iasued by the Boagrd on 9.12,1982

' \
;. could not supersedé the statutoryjrules, as no action was teken to

amend the relevant Recruitment Rules of 1879 to give effect to the
|

new policyo The Tribunal also quashed the order of the Collector

. reverting applicents in that O.ﬂ.‘ but observed thatit did not

|
prevent the Collector and other authorities from re-sexamining the
|
' whole matter re-adjusting the promctions and reversions in conformity
[ \
' with law and the observetions made\in that order.,
|

The department

says that they were considering th% matter to implement the directions

|
, of the Tribunal but heanuhile one Shri Govinda who wae recruited es

| a Sepugband appointed as L.D.C. aswper the 1979 Rules, had moved the
|
‘Tribunal for giving proper senxorit& in the cedre of L.D.C. and tc

promcte him to the level of U.B.Co on the basis of refixing the

‘SQNJDrltYo
|

Tre TrlbUNal, while dlsposing of the G.A. No.386/1590
|

'on 10,10.1591, gave the fcllowing directicns:

| |

\

".o(pere 6)(i) We direct the respondente for re-adjusting 1
the promctions and reversions and refix the seniority :

| of the applicantd in the cedre of LDCs in accordence |

\ vith lew and in ttre lioht of the observations made by 1

‘ this Tribunal in its order dated 14.2,19685 in applice-
‘ tions Noo1645 and 1690/88.

(ii) If on such re—fxxetionw the applicant becomes
entitled to be appcinted as LOC fror the earlier date,
\ he should be awarded consequentlal benefits in respect
‘ of pay and alldwances including arrears,
! !
| (iii) To coneider the cese of the applicant for promce
| tion tc the grede of UPPER DIVISION CLERK on such
x refixation and to promoté‘him, if he is otherwise

!
| i |
! \
| . ‘ LA N ey N
| i




suitable for such promotion, with effect from the
dete his immediate junior in the refixed seniority
list of LDCe came to be promoted as Upper Divieion
Clerk with all consequential benefits in respect of
pay and allowances including arreers. In case he

is promoted from e retrospective date as Upper Divi-
sion Clerk, that period will elso count for eligibi-
lity for further promotions.”

While the department was taking action to revise the seniority,

the recruitment rules of LOCe were amended with retrospective

effect from 9.12.1982 vide GSR 589 dated 19.10.1991 and Shri Govinde
adversely effected by the retrospective amendment of the rules
epproeched this Tribunal in 0.A. No,98/93. This Tribunal struck
down the notification dsted 19.10.1991 in so far as it sought to
give retrospective effect to Rule 2(e) and further directed the
departrent to implement ths directions contained in the Tribunal's
order dated 10.10.1991 which éalled for a review of,eeniority‘at

the level of LDCs in accordance with law and the etatutory rules.

4, The department states that they undertook e review of the
appointments made in the grade of LDCs from 1982 onwards a gainst
the 10 percent quota reserved for Group 'D' staff. As per the
supplementary notes submitted by the rQSpondenté, the department
states as sgainst 24 vacencies of LOCs earearked for Group 'O’
staff, a number of persons were recruited of whog 10 will get
adjusted aé per the revisv conducted by the department in compliance
with the directions of the Tribunale There are 14«peisons‘uho

were not entitledvfor such appointﬁent as LDCs as brought out by
such a review. The applicents excepting 5/Shri Danial Satya Sheele |
and M, Henumanthereysppe fall ih this catégory. As regards these

two, according to the departmeht,_they are eligible to be appointed

as LOCs only with effect from 1991 which will result»in lpse of

- their seniority and as such the promction given to ther as UdCs

on the basis of the earlier incerrect seniority has to be ievised

and they are to bs breught down as LDCe, The depsrtment, therefors,

00060.
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proceedesd to issuse notice datad‘22«12.1993 to the applicents ask;::\&\\ ,H

] AN
them to show cause es to why they should not be reverted. The @
|

w cause notice, but, after considera-

applicahts responded to this sho

| |
tion of their reply, the department issued orders on 20.5.1994

|
|
enclosed as Annexure to the 0.M, reverting them to the lower posts. g
Aggrisved by this order, the applicants moved the Tribunal in 0.A, |

|
No,873/1994, This was disposed of on 17.8.1994 where the applicants

|
were directed to exhaust the right of appeal availabls to them,

The Tribunal further directed that pending disposal of such appeal

the impugned order of reversion would be staysd and shall not be

operatesd. The applicante accordingly filed an appeal which was

rejected. 'They have filed the present applications challenging
the action of fhe departamsnt 1nclLding the rejection of the appsal
by the Collector of Central ExaisL by order dated 11.11.1994
enclosed as ennexure to the 0.A. ‘They have also got a stay against
the order of the reversion. | ;

5. ¥e have heard Shri H.S-}Ananthapadmanabﬁa for the applicants

in CoA. Nos,1969/94 and 1972/94 &‘1973/9a and Shri C.R. Goulay for
the other applicants, as also Shz% MeVe Rao, the learned standing
counsel for the department., We hawe alsp perused soms of the notings

and correspondence pertaining to tPis matter made available to us

by the Departmsnt.

60 Shri Ananthapadmanabha stbmits that the action of the

,depértment is clearly unsustainable, He sStates that while issuing
show cause notice, the Deputy Collector had not referred to any ruls
~or authority which gave him power for effecting reversion, The
| learned counsel further contends that the earlier procedure followsd

by the department on the bacis of executive instructions was in
|

order and the Tribunal had not directed that the applicantszgﬁbuld
\ e e

be reverted. According to him, the| eoplicants were selected as LDCs
| R
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after having been considered by e proper selection committes and
it is not open to the authority to reject such a panel decided by
the comittee and change the renk given by the committes., He refers

in this connection to the decision of the Tribunal in R. Mohan Raj

Vs, Union of Indis (1991) 17 ATC 590, He also alleges discrimination

as a nuaber of Group 'D' staff were appointed as LDCs during the
period 1983 to 1993, The department, instead of reverting all of
them have sought to pick and choose and reverted dnly some of thenm
including the applicants, which is disériminatory. It is also argued
that ell thess problems héve arise on account of the administrative
lapse on the part of the department and the government officials
cannot be victimised on account of such administretive-lapse. To
support his contentibn, he relies on the decision of the Suprems Court
in Amrit Singh Vs, Union of fndia in AIR(1980)SC 1447, It is also
contended that after having allowsd these persons to continue so long
t

in Group 'C' level, it will be demoralising to the officials}f they

are to be reverted to Group 'D'. The counsel urges that a reasonable

approach would call for creation of supernumerary posts to accommodate

those who are sought to be reverted. The learned counsel draws our
attention to the decision of the Supreme Court in Narendra Chadha'e
case AIR 1985 SC 638, He relies particularly on para 24 of this

order w-ich reads as follows:

"24, ¥e are informed that some of the promoteas and
direct recruits who are govsrned by this decision
have been promoted to higher grades. If as a result
of the preparation of the seniority list in accord~
ance with the decision and the review of the promotions
made to highsr crades any of them is likely to be
reverted such officer shall not be reverted., He shall
be continued in the higher post which he is nouw ho lding
by creating a supernumerary post, if necessary to
accommodate him. His further promotion shall howsver
be given to him when it becomes due as per the new
seniority list to be prepared pursuant to this decision,
There shall, however, be a review of all promotions -
made so far from Grade IV to higher posts in the light
of the new seniority list, If any officer is found
entitled to be so promoted to a higher grade he shall

L L ] 8..
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| )
be given such promotion whan he would have besn \\\ "y

| Promoted in accordance with the New seniority list - \\ o
and he shall be given gl consequential financial \g
benefits flowing therefrom. Such review of promo- ¢
tions ehall be completed within thres months and

‘ the consequential finanéisl benefits sh

| vithin three monthe thereafter. In giving these

u directions we have followsd ®ore or less the direc-

| ‘tions given in P.S. Mghal V. Union of India, (AIR
| 1984 SC 1291) (supra).” ‘ o

all be paid ‘ P

‘ o
‘ Shri. Ananthapadmanabhs states that the applicante whom

\
. he represents are interested only in continuing as LDCs and are
|

|
. prepared to give up gny claim for seniority in the LDC cadre

 besed on the date of appointment, ;tc, They will be satisfied
xso long as they are not reverted fr;m the level of WOCs., In the
wfacts and circumstances of the casaL he contends that we shouid
‘ of the Collector se;king to revert the applicanfs ‘

[ \
'to Group 'D' cadre. I
|

'quash the order

Te Shri Goulay; who represents 11 of the 44 applicants
|

\
covered by the present 0.As, pute forward some gore conhtentions,
|

!

According to his, only confirmed Sepays ars entitled to appear for
[ \

the departmentel examination and the
%\,V.« A ‘7 ‘
prometing even officist

\action of the department in

ing Sepoys to %it fcr the examination has
%itiated the entire selection procese} He saye that the reference
"Porne on regular ssteSlishment' a8t c#ntained in the 197¢ Recruitnent
Rules should be taken to mean only pe%manent staff and not officiat-
i#g staff, He further ;ontends that %he department had not been
hﬁlding the examination§ regulefly @vé;y year. The department had "
n&ﬁ elsc disclosed the marks obtainad Ly the candidates in ths

| ‘ X .
examinaticons. In any cese, according tc him, such &arinations were

| . .
ofily qualifying examinaticns and once & person has passed, the

[ \

eppoiftments should be made eccording te their seniority in Group 'D°
! .

ca&re and nct on the bacis of marks obtained by them in the examina-

\ _
ti&p. He glsc alleges that the communicetion regarding prepossl te

' ' N .8 .900 R A T
! |




hold the examinetion wes eent only to pereone working in the Head '
office and not marked“te other offices and this has resulted in
depriving the eligible and qualified persons of a reasonable opportu=-

nity te appesr in the examinations. Shri Gouley contends that in the

light of all these factors, the present aétion of the department in

seeking to revert the applicgnte is illegel,

8. Shri F.V. Reo for the respondents submite that the revereions
have become necessary in order to implement the directions of the
Tribunal. The authorities had issued the show cause notice before
seeking to revert the appliéants as tﬁe Tribunal hed specifically
direcFed them to re-adjust the promotions and reversions and refix
the seniority in the cadre of LDCs in accordance with 1a§ and in the
light of the observations made by the Tribunal, The Tribunal also
had quacshed the executive instructions which were incensistent with
the statutory rules of 1979 and had alsc struck down the retrespec-
tive effect given to the revised Recruitﬁent Rules of 1991. The
learned counsel submits that as has been held by the Tribunal, the
executive instructions cen supplemsnt, but canﬁot be inconsistent
with the statutery rules and‘as such, the esrlier procedure followed
by the departaent which uas‘conttery to the statutory rules was not
in order. 1In ordarvto'conply with the directions of the Tribunal,
the department undertook a comprehensive review to ascertein es to
what would have been the pogsition if they had followed thev1979
Recruitment Rules from 1982 upto 19%41. In the process, it was found
that some of the officere (including the present applicants) who
were actually appointed during the period from 1983 to 1591 would nd
have been appcinted ss per the Recruitment Rules 1579 and in their
pleces  some othe?g‘would have been appointed. It is necessary to
accommodate the;téghtly entitled percons at various points of time

and in crder té?éﬁhieve this, it has become necessary tc revert the

00.1000
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aphlicants, Shri Rao further contends that the fact that
the apolicants were selected by a proper DPC at the releﬁipt . ‘\\
time is not material when the very basis of promotion as

per the executive instructions issued from 1982 onwards has °-

been struck down by the Tribunal, Tre Standing counsel

also denies the allegation of any discriminatory treatment.

Shri Rao also states that the contention that only
confirmed Group 'D' staff should have been permitted to sit
for examination}is without merit as this would be contrary
to the 1979 Recruitment Rules, These rules did not resttict
the eligibility only to permanent staff but provided that
all staff who are holding Sroup 'D' post on regular basis ;
are eligible for consideration, All the candidates whqhere

permitted tot ake the examination were holding Group 'D'

pPosts on regular basis anid this was éﬂ conformity with the
relevant Recruitment Rules. These rules envisaged the
examination to be "competitive" ani3 not“qualifying". They
4id not provide for restricting the number of persons who
could apoear in the examination, if they e otherwise eligible,
The learned counsel submits that t he department hai been
holding the examiﬁations regularly e xcept in 1984 ani 1986
when it could not be held due to administrative reasons.,
However, whenever the examinations were conjucted, opoortunity
was provided to all the eligible candiidates by issuing circu-
lars before holding t he examiration. As regards the conten-
tion that marks secured by the caniidates was not intimated
to the caniidates, tfis was because of the praétice followed
at that time., However, in the review which has been unier-
taken, the department hai taken into account the marks

obtained by the caniidates while assessing their entitlement

n.nll..
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‘;, . " ‘ for selection to the level of 1DCs, The standing counsel
| also denies the allegation that t he intimation fegarding
the examination was giQen only to the head office. He
contends that these circulars were sent to all the forma-
tions of the collectorate and a number of Group 'D' staff
from different lower forﬁations had attended the examina-

tion,

9. We enguired from ths learne3l standing counsel

as also from the jenartment's representative as to the
magnitude of the oroblem., We are informed that the review
undertaken by th°'Colle¢torate has revealed that 19 persons
woul3d be adversely affected as either they were not getting
covered for appointment to the crade of IDC till 1991 as
per fhe then existing Recruitment Rules or they woulgd go

down in the seniority list of L.D.Cs. Of them, one Shri

]
7

“ v.c. Karigowder had already retired on invalij pension
and herce no action can be taken against him. Another
person, Shri Abdul Wazid had reoresented for refixation
of the seniority in tre gréie of IDC ani this matter is
. i ‘ 4L o
being separately dealt wlth.x Shri Akxheel Ahmedlwas appoin-
ted as IOC against the 1986 vacancy, but, as per the review,
he would be entitled for such appointment only in 1990,
While, he loses seniority as LDC, he is not being reverted
to the Group 'D category. of the remaining 16 officials,
3 persons viz,, Shri K, Ramappa (who is not an aoplicant
before us) and'Shri Danial Satya Sheela and Hanumantha-
rayappa (spplicantsin C.A. 1986/94 ani 1576/94) will be
= entitled for apoocintment as 1OCs from a later date than
\ earlier :
- what was/given to them, i,e.,, in 1988 ir the ase of Shri

Ramapoa and 1991 in the case of the other two, They will

...12..




lose their seniority in thel IDC cadire. They had been \\\

‘ earlier promoted as UDCs OH the basis of their incorraﬁt N
| -

x
| seniority, but, now they hare to be brought down to the )

level of IDCs, This leaves
L Shri S.R. Shirekar, who is not an apolicant before us),

‘13 persons (including one

who will not get covered For abpointment as LDC till 1991

as ver the 1979‘Recruitment‘Ru1es.

|

As the revised Reqfuitmﬁnt Rules had come into
effect from 19.10.1991, the department was asked to indi-

|

"cate as to what difference i% would make in the mse of tlre L

| applicants. We are informe3

‘ \
| rules, Shri B, Shivaiah (app%icant in O.A.No,1989/94),

that as per the new set of

| Shri C. Munikrishnappa (in Orh. No.1978/94) and Shri

Gangaiah (in 0.A. No.1984/94? are likely to be appointed

as per the new rules from 1992 to 1994 subject to perusal

of their records and vigilande clearance. As they had

been holding the posts of 1DGOs so long, they can be taken
\

‘to be fit and they will be eAtitled for such apoointment

‘ |
| @s per treir turn during the p¢riod from 1992 to 1994,

10. The positioen, therekore, is that there are 9
‘ .

Persons incluiding Shri Shirekgr who are liable to be

| |
jreverted as Hawildars/Sepoys on the

‘ |
'undertaken by the department for the period till 1991

'and by following the revised Recruitment Rules from

basis of the review

19.10.1991 omwards, 1In &@iiitior, three others (ircluding

‘Shri Ramazpa, who is not an agolicant) are liable to be

| o
brought dowr from the. level of UDC to that of 15C,
‘ .

11, We have carefully Cﬂnsiierej the contentions

of both sides.

As poinrted out| by the standing counsel,
- | bY

|
‘ .I0130.
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the department's action in issuing show cause notice

was as a result of the review;unﬂertaken by them which

they were directed to take up by the Tribunal. The
contention that t he D2puty Collector had no power to

issue show cause notice or that he eannot act in a manner |
contrary to the recommendations of the Selection committee
which haj recommended the applicants for sslection as

LDCs earlier does not have much force for the reasons
brought out by the standing counsel. We also do.not

agree with the c$ntention of Shri Goulay that only confir-
med Group ‘D' staff should be taken as having been "borne
on the regular establishment” as taid down in the Recruit-
ment Rules, 1In any case, the dedartment now states that
&ll the caniidates who are being considered for vacancies

from 1982 onwards were confirmed prior to the date of

examinations,

12. We, however, have to observe thrat certain acts
of omission ani comrission by the department had resulted
in complicating the issue. Firstly, the deoartment acfed
on tre basis of executive instructions disregarding 1979
Recruitment Rules which continued to be in force. The
bifurcation of the 10 percent quota available for Group
‘D' staff into 5 percent by seniority ani 5 percent by
examination was Jone throucgh thz executive instructions
issued in Decemb=r, 1982. We are also informe3d that for
the period from 1982 to 1985, the examination quota was
filled from among eligible persons on the basis &f the
marks secured by them in the examination. From 1986
onwards, the examination quota was filledégiom among

trose who pvassed in thre cualifying examonation held in

‘-'.1'400 N
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1983 (i.e., the first examination) in the order of their AN
seniority irrespective of t h> marks obtained by them, Thq. ' E\g
Recruitment Rules then in force provided for the entire 10 |
percent to be filled up on the basis of selection tkrough a f
deoartmental examination and as per relevant instructions(-O M. i
dared 10.3.1970,) in such cases t he examination should be taken |
to be comoetitive anp3 caniidates are to be selected in the :
order of merit and not on the basis of Seniority, After getting‘
various directions from the Tribunal, the department un3ertook
d@ review so as to conform to the Recrﬁitment Rules of 1979

and found that a number of persons who were actuvally apooirted
as lDCs with effect from various dJates from‘JUIy, 1986 to
Decembe, 1921, were not entitled to be so appointed and now
seek to revert them, It.may be stated here that th= revised
Recruitment Rules bifurcating the 10 percent quota into twe.
viz,, (a) 5 percent on the basis of seniority cum fitness am
(b) 5 percent on the basis of a8 qualifying examination come
into force with effect from 19,10,1991 on its publication in

the gazette., The department has issued a further direction

that for the purpose qf reckoning seniority, those who ha3j
been appointed as Hawildars will rank enbloc senior to those
who are appoihted as Sepoys. Earlier, thm 4°oartm°nt had gone
on the basis of date of entry as Seoox fort:he purpose of

determining seniority,

13, The lapse on the part of the ieaaltnent in acting
on the basis of executlve instructions from 1982 to 1091 which
were inconsistent with the statutory rules ani the mistake in
treating thz examinations as qualifyinc whent he 1979 rules
envisaged that they shouli be competitive in nature are being
rectified by the review unﬂe}taken at oresent. As regarids the

seniority in ths gra3de of Group 'D', the xesent stand of the
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Department that HawilAars who are drawing the higher pay
scale of &,800-1150/- will rank enbloc as senior to Sepoys

in the scale of g.775-1025/- is in order.

'14. However, it is relevant to sate that the

irregularity comitted by the departmant in not following
the proper procedure has been going on from 1983 onwards

as the appointment to the level of 1DCs on the basis of Kﬂ

e

€ omrmri~ier
the irregular procedure committed from 1983, It will be - :

very harsh to penalise the government officials for the
administrative lapse of the department when t heywere ted
to believe that they have been appointed to the higher
greﬂe on a regular basis and after following the proper
seleétion process, particularly, when they have been
holding such posts for a number of years at present. At
the same time, we have to safeguard the legitimate rights
of persons who are rightfully entitled te avpointment as
per t he statutory rules in force. We J0 not wish to do
anything which willadversely affect tte intezstsvof such

rightfully entitled persons.

15. We are informed by the 3epartment that Shri B.
Srivaiah becomes.due for appointment as IDC ih 1992>atd
S/Shri Munikrishtnappa and Eshwara in 1993 and Shri K.C.
Gangaiah in 1994 in .accordance with the revised Recruitment
Rules of 1991 which had taken effect from 19,10,19¢1.

Thef may be appoihted on regular basis accordincly as per_
their turr anj their earlier service as IDCs orior to
their regular appointment will be treated as adhoc which
will noct give them any right for seniority in the 1DC
cadre. Such of the Group Jo% officials who are appointed

as LDC, for t he reason that they are found entitled to

000.16!'.




such appointment as per thelreview undertaken by the

‘ N
department for the period 1982 ZJ01991 will rank senior"
|

to these applicants in the HDC cajre,

16, There are 8 applic‘ants; viz., s/ %
C.D.-Ramegowda.f
B.V. Bhaskarmurthy
Chikkannappa

S. K. Seenappa
Malla |
M., Narayana

N. Yelakappa
Chandrashekar \

Q
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who are under t € t hreat of ﬁeversion from the level Aof
‘ .

‘LDC to that pﬁ»HaWildars/Seprs as theyare not getting
' \
, covered for appointment to the grade of LOC till 1991 as

Tal review nor are they due for Such appointment as per the
~ 'per the/revised rules Juring the period from 1991 to 1994,

'In their cases, we direct that the post of'Sepoys/Hawildars

to which they would have been/reverted as per t he review

‘should be temporarily upgraieé to the level of LDCs as
pPersonal to them and they should be allowed to cont inue
as LJCs without liability for reversion to Group ‘D',

This will form a separate block of LDCs over and above

| . e
the normal cadre of 1DCs, and these posts will not cut ~-%~
|

the quota available for Group 'D' staff for selection to
|

4 | .
the level of LDCs, These posts will not be reckoned as

forming part of such a quota. This is to ensure that the
rightfully entitled Group 'D* staff will not be deprieved

of their opportunity to progress to the level of LDCs as
| .

per the Recruitment Rules. Thésservices of the apolicants
‘ : : 1]

v ' \ .
as LDCs in the separate block by temporary upgradation of
\

the Group ‘D' posts will be treﬁted as purely ajdhoc and

will not confer on them any seniority in thes cadre of LDCs,
As and when they become entitled to be anvointed as 1OCs as
|
per the rules, they will be appointed as such on regular
| ‘ |
‘ .00170'

We direct<according1y.'=t
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basis and on such reqular appointment, in each case, the 4
post of LDC held by the concerned applitant on personal

basis will cease to operate,

17. We find that Shri S.R. Shirekar stands on the

same footing as these 8 applicants, but as he has not

moved the Tribunal, we are informed that he has been

reverted to the Group 'D' cadre. Even though, he 1s not

an appliéant before us, it will only be'fair that he should
be treated at par with those applicants who are similarly
situated like him, We direct the department to appoint

him also as LDC on adhoc basis by upgrading the Group ‘D'

and to treat him
post held by him/on the same lines as indicated for the

8 applicants.,in the preceding para,

18, As regards Shri Danial Satya Sheela (in 0.A.

No.1986/94) ani Shri M, Hanumantharayappa (in 0.A.No,1976/94)

their position as stated by the respondents is that on the
basis of the review conducted by the department to conform
to the 1979 Rules, they woulAq be appointed as IDCs in 1991
as agéiﬁst their earlier appointmeht in 1984 and 1986

respectively. They have been promoted as UDCs earlier

~ on the basis of their incorrect seniority position as LDCs

and the department contends that thesy are now to be rever-
ted as LDCs in view of their revised seniority position in
the LDC cadre. These two applicants were promoted as UDCs
in 1991 by the department on a regular basis on the basis
of their seniority as LDCs which has now been found to be
incorrect. 1In their cases also, we would adopt the same
principles as laii 3own in respect of the other applicants,

We accordingly direct the department to temporarily upgraie

...18..
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to the level of UDCs the pbsté of‘lDCs to which they
‘would have been reverted as personal to them and they
should continue at the level of UDCs purely on adhoc

basis without any claim to seniority as UDCs. They will
be considered for reqular appointment as UDCs only accord-
ing to their turn on the basis of their revised seniority

in the cadre of 1DCs,

i9. Shri K. Ramapoa, was promoted as UDC in 1990 as
he was earlier appointed to the 1DC cadre in 1983. On the
basis of the review undertaken by the deparﬁment, he would
have been appointed as LDC only witheffect from 12,10,1988
and he, thus, loses Seniority in the grade of 1IDC and as he
is not an applicant before us and 4i4 not get any stay,

he has beén reverted to the level @f LDC as per his revised
seniority. Shri Ramappa is senior to S/shri Danial Satya
Sheela and Hanumantharayappa, as per the earlier procedure
followed by the 5eoartment as also on the basis of the
review undertaken by the department in the cadre of 1LDCs.
He is not an applicant before us, but, in the interest of
fairness, his case should b= treated on the Sane footing

as the appliecants S/Shri Danial and Hanumantharayabpa.

wWe direct the<iepartment to extend the same b°n°flt to

Shri Ramappa also.

20. All the applications are disposed off with the

directions &s contained in paras 15 to 19,above. No costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL
. BANGALORE BENCH, BANGALORE

REVIEW APLICATION NOS.11/95 & 12/95
1-NOS.1975/94 & 1976/94.

FRIDAY THIS THE TWELFTH DAY OF ARRIL , 1996

SHRI JUSTICE D.P. HIREMATH VICE CHATRMAN
SHMR1 V. RAMAKRISHNAN MEMBER( &)

1. Chikkannappa.
3/0 Doddaiah,
aged about 50 vears,
working as L.D.C.,
Office of the Collector
of Central Excise.
Alr Cargo Comples:,
Bangalore -~ 560017 Review aApplicant
in R 11/95

2. M. Hanumantharavappa,
aged about 48 vears,
working as U.D.C.
Gffice of the Collector
of Central Excise, :
ALlr Cargo Complex,
Bangalore - 540017 Review Applicant
: in Ra 12/95%

{ By Advocate Shri R.U. Goulay )
V.

1. Deputy Secretary,
Goverrnment of India,
Ministry of Finance,
Department of Revenue,
Ad.II-A North Block,

MNew Delhi 110001

2. Collector,

Customs & Central Excise,
Central Revenue Building,
ML.B.N0O.5400, Queens Road,
Bangalore - 560001

Z. Deputy Collector (P&V). !
Customs & Central Excise,

C.R. Buildings, Queens Road,

\.Bangalore - 560001 b Raspondents

R Addl. Central Government
)S%\nding Counsel Shri M.v. RaQ)
T

y/ ORDER
SHRI.V. . RAMAKRISHNAN. MEMBER(A).
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The review applicants in RA No.l11/95 and RA
12/9% prav for & declaration that they should be
takan A5 regularly appolnted 1.0C and UoOC
respactively by reviewing our order dated 24.%.9%
rendered in O0.ALNOs . 1975/94  and  19746/94. As the
grounds urgsd in suppor?lof the Ras, both in the
applications as also during the hearing are broadly
the sams, we propose to dispose of both the review

applications by means of a single order.

2. Heard Shri R.U.L Goulay Tor thse review
applicants and Shri M.¥Y. Rao for the respondents.
Shiri Goulavy seeks a review of our order passed on
24.3.95, gontending that as per the 1979 rules,
the department was expectad to hold competetive
examination for Gr.IV category every vear to fill
up 10% of the vacancies. Such an examination was
net held reqularly. The departmant had\ not
disclosed the marks obtained by the applicants in
the examination. He further submits that the
action of the department in reviewing the promotion
earlier made on the basis of exscutive instructions
which are contrary to 1979 rules and which were

3

fﬁﬁ’\u%T? Nhquashed by the Tribunal is not in  order as the
RN
7 S

v - L

R Y
'\Cde&artment had gon e on the basis of 198%

ination the results of which were published 1in
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3. Shri M.V. Rao for the Department submit:s
that what the review applicants want at this stage
is  wvirtually a re-appreciation of ﬁhe earlier
judgment. He also submits that 14 applicants had
approached this Tribunal in the earlier cases of
whom 12 are quite sa tivfied with the decisioﬁ of
the Tribunal. If the judgment is reversed it 1s
bossible‘ that it might adversely affect the
interesf of other 12 applicants who are satisfied
with the Judgment and with thom the review
applicants had chosen to prosecute the OAs jointly.
He gubmité that these reviéw applications have,
therefore, to be dismissed on the preliminary
around that the necessary pérties have not been

impleaded.

Shri Rao also arques that whatever points
have been urged have been gone into by the Tribunal
and specific findings have been given on them and

it is not open to the review applicants at thi=s

stage to aglitate the same 1ssue over and again by

way of review applications.

a. We have carefully considered the

bontentions of both sides. The points which Shri

hnatnonu were not held regularly every year and

ay urges at this stage namely that the'
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the results ware published late were submitted v

him ewven at the time of arauing the Qfs as can bre

From para 7 oof ths Judgment . Thesa have  Dagn

consideraed by the Tribunal along with the arguments

putforth

by the standing Counsel and the Tribunal

gave its finding atfter considering all thess

points.

we do not. therefore, ses any errab

apparent on the face of the records which can

_warrant

&7
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review of the carlier order. We find no

herit in the review applications and the =ams ars

jomissed. No costs.
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