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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH

mxcmL APPLICATION uos. 1969/94 & 1972 &

FRIDAY, THIS THE 24TH DAY OF MARCH, 199S

SHRI V., RAMAKRISHNAN .o memBER (A)

SHRI A N, VUIJANARADHYA .. MEMBER (J)

G.D. Ramegowda, S/o Dasappa,

aged 37 years, L.D.C., 0/0 A.C.C, Ex.,
Bangalore 1 Division, S.C. Road, Gandhinagar,
Bangalore -560 003,

falla, S/o Late Sri Ningappa, Rged 43 yaars,
L.D.£., O/0 the ACC, Ico, Bangalore.' .

8.V, Bhaskaramurthy, S/o Late Sri B. Venkatarao.
aged 44 years, L.D.C., 0/c the ACCE, Attavara,
Mengalore.

(Applicants in 0.A.Nos.1969/94 & 1972 & 1973/1994)

P, Eshuara, S/o Puttabanavalah, aged 43 years,
Working as LeD.C., Centrsl Excise and Customs,
Queens Road, Vth Division; Seéshadripuram, Bangalore-20.

Chandrasekher, S/o Munichennappa, aged 45 years,
wrking as L«D.Ce, 0/0 the Asst. Collector of
€xciee, I1II Division, Infantry Road, Bangalore-560 001.

Chikkannappa, S/o Doddaiah, aged 44 years,
working as L.0.C., 0/c Collector of Central Excise,
Rir Cargo Complex, Bangaldre - 60 017.

M. Hanunaﬂtharayappa, aged ahout 48 years,
working as U.D.C., O/ the Collector of Central
Excise,HQrs., Quaens Road, Bangalore - 560 001,

M. Narayana, aged about 46 years, working as L.D.C.,
0/o the Asst. Collector of Centrsl Excise,
II1 Division, Infantry Road, Bangalore -_560 001.

C. Munikrishnappa, S/o Chlkkanna, aged 44 years,
Working as LeD.C.y 0/0 Collector of Central Excise,
Air Cargo Complex, Bangalore - 5697 017.

(Applicants in O.A.Nos.3971/94 & 1974 TO 1978/1994)

KeC. Gangaiah, S/o Chikkathappa, aged 44 years,

Working as Le.0.C., O/c the Collector of Central
Excise and Customs, Queens Road, C.R. Buildings,
Bangalore - 550 001.

(Applicant in D.A. Nos,1984 TO 1988/1994) Applicants
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S«K. Seenappa, sged 44 years, g
working as L.0.C., O/0 the Collector of ®
Centrel Excise and Customs, Queens Road, 2
C.Ro Buildkngs, Bangalore = 560 001, :

Rs Danial Satys Sheela, S/o Late S.P. Rathna,
aged 48 years, Working as U.0.C., 0/0 the
Collector of Central Excize and Customs,

Queens Rpad, C.R. Buildings, Bangalore~S60 001,

13+ N. Yalakeppa, aged 44 years, working as L.D.C., _é

14.

1o

2.

Shri V. Ramakrishnan, Member (A)s

0/o. the Collector of Central Excise and Customs,
Queens Road, C.R. Buildings, Bangalore = 560 001,

(Applicants in 0.A, Mos,1984 TO 1988/1994)

B. Shivaiah, 5/o Byraish, aged 44 ysars,

Working as L.D.L., 0/o the Asst. Collector of

Central Excise, Vth Division, Seshadripuram,

Bangalore -~ 560 020,

(Applicant in 0.A. No.1989/1994) cer Applicants

(By Advocates $/shri HeSo Ananthapadmanabha for : :
applicents at S1.Nos. 1 to 3 end C.R. Goulay for i
applicants at Sl. Hos. 4 to 14)

Vs,

Deputy Secrstary,
Government of India,
Ministry of Financs,
Department of Revenue,
Ad.II A North Block,
New Delhi -~ 110 001, '
(In D.A.NoS,1969/94 & 1972 &: 1973/94)
Collector, |

Customs & Central Excise,
Central Revenus Building, .
PeB.No 5400, Quesn's Road, g
Bangalore - 560 001,

Deputy Collector (PaV),
Customs & Central Excise,
Central Revenues Building,
P«B.No,5400, Quean's Road,
Bangelore = 560 001, cos Respondents

(By Advocate Shri M. Vasudeva Rao
Addl. Central Govtl Stg. Coumsels.

ORDER

As the issues involved in these azpplications and reliefs

W~ . < .
sought for ere same, we propose| to dispose of all these applicetions

by

a comnon ordere.
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2. The epplicents are employees of Central Excise Collectorste,
Bangalore. All the applicants except Shri Danisl Satya Sheels

(applicant in 0.A.N0.1986/94) end Shri’ﬂ;'Hanumantharayappa (eppli- i
cant in 0.A.N0,1976/94) are presently holding the job of loyer
Division Clerks and were aggrieved by the action of the department
in sesking to revert them to Group 'D' posts such as Hauildérslsapoys. !
Rs regards S/Shri Danial Satya Sheela and M, Hanumantharayappa,

they are presently functioning as Upper Divieioﬁ Clerks and have

challenged their proposed reversion as lower Division Clerks.
3. The facte in brief are as follows s~

There is a quote evailable for Group ‘D' staff fér appoint-
ment as LDCs in the Central Excise Department. In accordance with
the Recruitment Rules (RRs for short) in 2nd June, 1979, 10 percent
of vacancies of the LOC§ in a year had to be filled up from the
Group '0' staff with at least § years of service in Group '0D' service
and having the prescribed educational qualifications by selection
through a departmental examination confined to such Group 'D' staff.
The department, accordingly, was making appointments to the cadre of
LOCs from Group 'D' staff against this quota. Subsequently, the
Central Board of Excise and Customs issued executive'instructions
on 9.12.1982 bifurcating the 10 percent quota into two parts, i.e.,
S percent to be filled up on the basis of seniority subject to
rejection of unfit and the remaining § percent on the basis of an ¢
exarination.. The Board, subsequently clarified that for the § percent
, exarmination quote, the seniority of the candidat es declared successful
/in the examination.éée te be determined on the basis of their seniority
in the Group"D' cacdre and nct on the basic of marks obteined in the
qualif*ing exeminaticn and that the candidetes who qualified in the

ezrlier examinaticns shoulcd be considered first for eppointment tefore

'..4.‘0
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‘ those who qualified in the later examinations. This clerificetion
was given on 24,12,198, 30.7.1986 and 4,3,1967, As the Collefflorete
had earlier teken sction to appoint some perecns on the basis of
marks cbtained in the examination even though they were not senior,
they sought to revert such persons as Sepuys. The affected officigls
epproached the Tribunal through O.A. No,1645 end 1690/1988, The
Tribunel disposed of these applications on 14.2,1989 and held that
executive instructione which were issued by the Bogrd on 9,12 ,1982
could not supersede the statutory rules, as no ection was taken to
amend the relevant Recruitment Rules of 1879 to give effect to the
new policy. The Tribunal also quashed the order of the Collector
reverting applicsnts in that O.A., but observed thegit did not
prevent the Collector and other authorities from re-examining the
wvhole matter re-adjusting the promctions and reversions in conformity
with law and the observetions made in that order. The department
says that they were considering the matter to implement the directions
of the Tribunal but meanwhile one Shri Govinda who wae recruited as
a Sepugpand appointed as L.D.C. as per the 1975 Rules, had moved the
Tribunal for giving proper seniority in the cadre of L.D.C. @and tc
promcte him to the level of U.D.C. on the basis of refixing the
seniority., Tre Tribunal, while disposing of the G.A. No,385/1590

on 10.10.1591, gave the fcllowing directionss

®.o(pare 6)(i) We direct ths respondents for re-adjusting
the promctions and reversions and refix the seniority
of the applicantd in the cedre of LOCs in accordence
with lew and in tte lioht of the observations made by
this Tribunal in its order dated 14.2.1985 in applice-
tions No.1645 and 1690/88.,

(i1) If on such re~fixation, the epplicant becomes
entitled to be appocinted as LOC fror the earlier dats,
he should be awarded ccnsequential benefits in respect
of pay and alldwances including arrears,

) (iii) To consider the cese of the applicant for promc-
E* tion tc the grede of UPPER DIVISION CLERK on such
refixation end to promote hir, if he is otherwise

...S'.




suitable for such promotion, with effect from the
date his immediate junior in the refixed seniority
1ist of LDCs came to be promoted as Upper Divieion
Clerk with all consequential benefites in respect of
pay and allowsnces including erreers. In case he

is promoted from e retrospective daste as Upper Divi-
sion Clerk, that period will elso count for eligibi-
lity for further promotions.®

|
i
|
|
i

While fhe department was taking action to revise the seniority,

the recruitment rules of LOCe were amended with retrospective

effect from 9.12.1982 vide GSR 589 dated 19.10.1991 end Shri Govinde
adversely affected by the retrospective amendmént of the rules
approached this Tribunal in O.A. No.98/83, This Tribunal struck
down the notification dated 19.10.1991 in so far as it sought to
give retrospective effect to Rule 2{a) end further directed the
departrent to implement tha directions conteined in the Tribunal's
order dated 10.10.1991 which called for a review of seniority at

the level of LDCs in accordence with law and the statutory rules.

4, The department states that they undertook a ravie; of the
appointmente made in the grade of LDCs from 1982 onwards against
the 10 percent quota reserved for Group 'D' staff. As per the
supplementary notes submitted by the respondents, the department
states as egainst 24 vacencies of LOCs earmarked for Group 'O’
staff, a numbaer of persons were recruited of whog 10 will get
adjusted as per the review conducted by the departmeﬁt in compliance
with the directions of the Tribunal. There are 14 persons who

were not entitled for such appointment as LOCs as brought out by
'Sueh s review. The applicents excepting S/Shri Danial Satya Sheelsa
and M., Henumanthereysppe fall in this category. As regzrds these
two, according to the department, they are eligitle to be appointed
as LDCs only with effect from 1991 which will result in lose of
their seniority and as such the promction given to therm as UDCs

on the bacis of the earlier incerrect seniority has to be revised

and they are to be brought down as LDCe, The depertment, therefors,

00060;
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proceeded to issue notice deted?22,1201993 to ths applicents ask1::§\\

N,
AS

them to show cause es to why thgy should not be reverted. The ' : \\

applicahts responded to this show cause notice, but, after considera~-
|

tion of their reply, the department issued orders on 20.5.1594

enclosed as Annexure to the 0.M, reverting them to the lowar posts.
|

Aggrieved by this order, the apﬁlicants moved the Tribunal in 0.4,

No,B873/1994, This was dispoeediof on 17.8.1994 where the applicants -
were directed to exhaust the right of appeal available to them.

The Tribunal further directed tﬁat pending disposal of such appeal
the impugnsd order of reversioniuould be stsyed and shall not be
operated. The applicants accor&ingly filaed an appeal which was
rejected. They have filed the present applications challenging

the action of the department inéluding the tejéction of the appeal

by the Collector of Central Exc%se by order dated 11.11.1994

enclossd as annexure to the 00A4 They have also got a stay against

the order of the reversion. i

Se ¥e have heard Shri H.S« Ananthapadmanab}g for the applicants
in 0.A. Nos.1969/94 and 1972/94 & 1973/94 and Shri C.R. Goulay for
the other applicants, es also Shri M.V Rao, the learned standing

. |
counsel for the department., We have also perused some of the notings
|
and corraspondence pertaining to this matter made available to us

by the Departmsnt.

6e Shri Ananthapadmanabha submits that the action of the
department is clearly un5ustain§ble. He s tates that uhilé issuing
show ceuse notice, the Deputy CQllector had not referred to any ruls
or authority which gave him pow%i for effecting reversion. Thme
learned counsel further contend# that the earlier procedure followed
by the departmgpt on the basis o} executive instructions was in

order énd; fibunal had not dﬁrected that the applicants should

..Q?..
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after having been considered by a proper selection committee and

it is not open to the authority to reject such a pansl decided by

the cormittee and change the renk given by the committee. He refers
in this connection to the decision of the Tribunal in R« Mohan Raj

Vs. Union of India (1991) 17 ATC 590. He also alleges discrimination

e e e e

as a number of Group 'D' staff were appointed as LOCs during the
period 1983 to 1993, The department, instead of reverting all of

them have sought to pick and choose and reverted only some of them
including the applicants, which is disériminatory. It is also argued
that ell these problems have arise¥ on account of the administrative
lapse on the part of the departmsnt and the government of ficials
cannot be victimised on account of such administretive lapse. To
support his contention, he relies on the decision of the Suprems Court
in Amrit Singh Vs, Union of India in AIR(1980)SC 1447. It is also
contended that after having allowed these persons to continue so long
in Group 'C!' level, it will be demoralising to the officialgéf they
are to be revaerted to'Group 'D'. The counsel urgas that e reasonabls
approach would call for creation of supernunerary posts to accommnodate
those who are sought to be reverted, The learned counsel draws our
atteation to the decision of the Supreme Court in Narendra Chadha's
case AIR 1986 SC 638. He relies particularly on para 24 of this

order which reads as follows:

"24, ¥e are informed that some of the promotess and
direct recruits who are govsrned by this decision
have been promoted to highsr grades. If es a result
of the preparation of the seniority list in accorde
ance with the decision and the review of the promotions
made to higher crades any of them is likely to be
reverted such officer shall not be reverted. He shall
be continued in the higher post which he ie now holding
by creating a supernumerary post, if necessary to
accommodate him. His further promotion shall however
be given to him when it becomes due as per the new
seniority list to be prepared pursuant to this decision,
There shall, however, be a review of all promotions
wade so far from Grade IV to higher posts in the light
of the new seniority list, If any officer is found
entitled to be so promoted to a higher grade he shall

L N ) E..




be given such promotion when he would have been
promoted in accordance with the new seniority list
end he shall be given all consequsntial financiel
benefits flowing therefrom. Such review of promo-
tions shall be completed within three months and
the consequentiel financial benefits shall be paid
within three monthe thereafter. In giving these
directions we have followsd mors or less the direc-
tions given in P.S. Mghal V. Union of India, (AIR
1984 SC 1291) (supra).”

Shri Ananthapadmanabha states that the applicants whom
he represents are interested only in continuing es LOCs and are
prepared to give up any claim for seniority in the LDC cadre
besed on the date of appointment, etc. They will be satisfied
80 lonj as they are not reverted from the level of LDCs. In the
facts and circumstances of the case, he contends that we should

quash the order of the Collector seeking to revert the applicante

to Group 'D' cadre.

Te Shri Gouley, who represents 11 of the 14 applicants
covered by the present 0.As, puts forward some gore contentions,
According to him, only confirmed Sepoys ere entitled to appear for

the departrentel examination and the action of the department in
/I'_

/‘(;/,A,»,;/ 4
premeting even officisting Sepoys to sit fcr the examination has

vitiated the entire selectien procese, He sayes that the refersnce

"borne on reguler establishment® as contained in the 197S Recruitment

Rules should be teken to mean only permanent staff and not officiat-
ing steff, He further contends that the department had not been
holding the examinations regulerly every year. The department had
not elsc disclosed the marks obtained by the candidates in the
exarminations, In any case, according to him, such eaminations were
only qualifying examinaticne and once e person has patesed, the
appoiftrents should be made sccording te their seniority in Group 'D!

cedre and nct on the bacit cf marks obteinsd by them in the examina-

tion, He 8166f;§f

0009'.
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hold the examinetion was sent only to persome working in the Head
office and not marked to other offices end thie has resulted in
depriving the eligible and qualified persons of s ressonable opportu-
nity to appeser in the examinations. Shri Gouley contends that in the
light of all these factors, the brasent ection of the department in

seeking to revert the applicante is illegeal.

8. Shri M.V. Reo for the respondents submiggéthat the revereicns
haVe‘becnme necessary in order to implement tha'diééctions of the
Tribunal, The authoritfes had iecued the show ceuse notice before
seeking to revert the applicants as the Tribunal had epecifically
directed them to re~adjust the promotions and reversions end refix
the seniority in the cadre of LDCs in acﬁordance with leQ and in the
light of the observations made by the Tribunal, The Tribunal also
had quashed the executive instructions which were incensistent with
the statutory rules of 197% and had also struck doun the retrespec-
tive effect given to the revised Reqruitment Rules of 1991. The
learned counsel submits that as has been held by the Tribunal, the
executive instructions cen supplement, but cannot be inconsistent
with the‘statutory rules and as such, thé earlier procedure followed
by the department which wes contrary to the statutory rules was not
in order. In order to comply with the directions of the Tribunal,
the department undertook a comprehensive review to ascertain es to
what would have been the position if they had followed the‘1979
Recruitment Rules from 1582 uptc 19%1. In the process, it was found
thet some of the officers (including the present applicents) who
were actually asppointed duriné the period from 1983 tc 1591 would nd
have been appcinted as per the Recruitment Rules 1579 and in their
plzces, K some othere would have been appointed. It is necessary to
accommodate the rightly entitled percons at various points of time

and in crder to echieve this, it has become necesseary tc reuert'thg

00010..
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\\
apblicants, Shri Rao further contends that the fact that ﬁ\\\
the ap»licants were selected by a proper DPC at the releviht , ‘-.K
time is not material when the very basis of promotion as

per the executive instructions issued from 1982 onwards has -

been struck down by the Tribunal, The Standing counsel

-also denies the allegation of any discriminatory treatment.

Shri Rao also states that the contention that only
confirmeakGroup 'D' staff should have been permitted to sit
for exgmination is without merit as this would be contrary
to the 1979 Recruitment Rules.' These rules did not restgict
the eligibility only to permanent staff but provided that
all staff who are holding Group 'D' post on regular basis
are eligible for consideration. All the caniidates whqhere
permitted tot ake the examination were holding Group 'D‘
POsSts on regular basis ani this was én conformity with the
relevant Recruitment Rules, These rules envisag=4d the
examination to be "competitive" ani not"qualifying”. They
4id not provide for restricting the number of persons who
could apoear in the examination, if they ae otherwise eligible,
The‘learneﬂ counsel submits that t he department hai been
holding the examinations'regularlyeexcept in 1984 an3i 1986
when it could not be.held Jue to administrative reasons.
However, whenever ths examinations were conducted, opoortunity
was provided to all the eligible caniidates by issuing circu-
lars before holding the examiration, As regards the conten-
tion that marks securea by the caniidaﬁes was not intimated
to the candiijates, this was because of the practiczs followed
at that time, However, in the review whiech has been‘unjer-
taken, the department haj taken into account the marks

obtaired by the caniidates while assessing their entitlement

Qoollco
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for selection to the level of LDCs, The standing counsel
also denies thé allegation that t he intimation regarding
the examination was given only to the head office. He
contends that these circulars were sent to all the forma-
tions of the collectorate and a number of Group 'D' staff

from different lower formations hag attended the examina-

tion,

9. We enquired from th: learne3l standing counsel

as also from the Jerartment's representative as to the
magnitude of the oroblem. We are informed that the review
undertaken by the Collectorate has revealed that 19 persons
would be adversely affected as either they were not getting
covered for appointmenf to the crade of IDC til1 1991 as
per thre then existing Recruitment Rules or they would go

down in the seniority list of L.D.Cg. Of them, one Shri

\
=

” V.C. Karigowder had already retired on invalia pension
and herce nb action can be taken against him, Another
person, Shri Abdul Wazid haij reoresented for refixation
of the serniority in the graje of IDC ani this matter is
being separately dealt withf;:%hri Akheel Ahmedfézg appoin-
ted as LDC against the 1986 vacancy, but, as oer the review,
he would be entitled for such aopointment only in 1990,
While, he loses seniority as LDC, he is not being reverted
to the Group 'D' category. Of the remaining 16 officials,
3 persons viz.,, Shri K. kamaocoa (who is not an apolicant
‘before us) and Shri Danial Satya Sheela and Hanumantha-
rayappa (applicantsin O.A. 1986/94 ani 1976/94) will be
entitled for apoocintmert as IDCs from a lafer jate than

earlier

what was/giver toc them, i.e., in 1988 ir the mse of Shri

Ramapoa and 1991 in the case of the other two., They will

_...12-.’




lose their seniority in the IDC cadre. They had been
earlier promoted as UDCs on the basis of their incorr.t LY
seniority, but, now they have to be brought down to the

level of IDCs, This leaves 13 persons (including one

Shri S.R. Shirekar, who is not an apnlicant before us),

who will not get covered ¥for avpointment as LDC till 1991 |-

as per the 1979 Recruitment Rules.

As the revised Recruitment Rules had come into
effect from 19.10.1991, the department was asked to indi-
cate as to what Jifference it would make in the @mse of the
applicants, We are infofmed that as per the new set of
rules, Shri B, Shivaiah (applicant in 0.A.No.1989/94),
Shri C. Munikrishnapoa (in O.A, No.1978/94) and Shri
Gangaiah (in O.A. No.1984/94) are likely to be appointed
as per the new rules from 1992 to 1994 subject to perusal
of theair records and vigilance clearance. AS they had
been holding the posts of 1DCs so long, they can be taken
to be fit and they will be entitleé for such apnointment

as per threir turn during the p¢riod from 1992 to 1994,

10, Tre positien, therefore, is that theré are 9
persons incluiing Shri Shirekar who are liable to be
reverted as Hawildars/Sepoys on the basis of the review
unijertaken by the department for the period till 1991
and by following the revised Recruitment Rules from
19,10.1991 onwards., 1In aiditior, three others (ircluiing
Shri Ramappa, whro is not an aoolicant) are liable to be

brought down from the level of UDC to that of 1DC,
11

i, We have carefully consiiered the contentions

of both si3es. As poirted out by the standinrg counsel,

'00130-» ’
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the Jdepartment's action in issuing show cause notice

was as a result of the ;eview unijertaken by them which
they were directed to take up by the Tribunal., The
contention that t he D2puty Collector had no power to

issue show cause notice or that he mnnot act in a manner
contrary to the recommendations of the Selection Committee
which ha3 recommended the applicants for sslection as

LDCs earlier does not have much force for t he reasons
brought out by thre standing counsel. We also do.not

agree with the contention of Shri Goulay that only confir-
med Group 'D' staff should be taken as having been “borne
on the regular establishment" as laid down in the Recruit-
ment Rules, 1In any case, the dedartment now states that
all the candidates who are being considered for vacancies

from 1982 onwards were confirmeid prior to the date of

examinations,

12. We, however, have to observe that certain acts
of omission and commission by the department had r esulted
in complicating the issue. Firstly, the department acted
on thre basis of exeéutive instructions ilsregarding 1979
Recruitment Rules which continuei to be in force. The
bifurcation of the 10 percent quota available for Group
‘D' staff into 5 percent by seniority and 5 percent by
examination was 3one through ths executive instructions
issued in Decemb=r, 1982. We are also informed ttat for
the period from 1982 to 1985, the examination quoté was
filled from among eligible persohs on the basis &f the
marks secured by them in the examination. From 1986
onwards, the examination quota was fil]edlzzom among

those who vassed in thre cualifying examonation held in

00.14..
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\
1983 (i.e., the first examination) ip the orider of their \S\\
seniority irrespective of t h~ marks obtained by them, Th@ . \
Recruitment Rules then in force provided for the entire 10 |
percent to be filled up on the basis of selection thrdugh a

departmental examination and as per relevant instructions(;O.M.

1

dared 2003.19700 in such cases t he eXaminationvshould be taken |

to be comoetitive ap3 caniidates are to be selected in the
order of marit and not on the basis of seniority, After getting:

various directions from the Tribunal, the department undertook

a review so as to conform to the Recruitment Rules of 1979

and found that a number of persons who were actually ap001rted
as LDCs with effect from various dJdates from July, 1986 to
Decembe,, 1991, were not entitled to be so appvointed api now
seek to revert them, It m3y be stated here that ths revised
Recruitment Rules bifurcating the 10 percent quota into twe,.
viz., (a) 5 percent on the basis of seniority cum fitness ami
(b) 5 percent on the basis of a qualifying examination come
into force with effect from 19,10.1991 on its publication in
the gazette, The department has issued a further direction
that for the purpose of reckoning seniority, those who ha3j
beeh appointed as Hawildars wil} rank enbloc senior to those . .
who are appointed as Sepoys. Zarlier, the department ha3d gone
 onthe basis of date of entry as Seoov for t he purpose of

determining seniority,

13, ‘The lapse on tre part of the departrment in acting

on the ba51s of executlve instructlons from 1982 to 1993 which
were inconsistent with the statutory rules and the mistake in
treating the examinations as qualifying whent he 1979 rules
envisaged that they should be competitive in nature are being
rectified by the review undertaken at present. As regaris the

seniority in ths grade of Sroup 'D', the xesent stan3 of the




- scale of g.800-1150/- will rank enbloc as senior to Sepoys

- 15 -
Department that HawilAars who are drawing the higher pay
in the scale of k.775-1025/- is in order. )

14. However, it is relevant to sate that the

irregularity comitted by the department iR not following

the proper procedure has been going on from 1983 onwards

as the appointment to the level of 1DCs on the basis of 5ﬂ

7

the irregular procedure %g;;;;;;gffrom 1983, It will be -
very harsh to penalise the government officials for the
administrative lapse of thevdepartmentvwhen'theywere ted
to believe that they have been appointed to the higher
graje on a regular basis and after following the proper
selection process, particularly; when they have been
holding such posts for a number of years at present. At
the same time, we have to safeguard the legitimate rights
of persons who are rightfully entitled to appointment as
per the statutory rules in force. We 40 not wish to do
anything which willadversely affect tte intemsts of such

rightfully entitled persons,

15. We are informed'by the 4 epartment that Shri B,
Shtivaiah becomes due for appointment as IDC in 1992 ard

S/Shri Munikrishnappa an3d Eshwara in 1993 and Shri K.C.
Gangaiah in-1994 in .accordance with the revise3d Recruitment
Rules of 1991 which hai taken effect from 19.10.1991. \
They may be apoointed on regularVbasis.accordingly as per

their turn and their earlier service as LDCs prior to

their regular appointment will be treated as‘adhOC whrich
wilI'notvgive them any right for seniority in the 1DC

cadre, Such of the Group ‘D' officials who are appointed

as LDC, for t he reason that they are founi entitled to
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such appointment as per the review undertaken by the ~\\

department for the period 1982 561991 will rank senior" ?

hY

to these applicants in the IDC cadre, We direct accofdingly.

16, There ‘are 8 applicants, viz,, 350

C.D. Ramegowda,
B.V. Bhaskarmurthy
Chikkannappa

S.K. Seenappa
Malla

M, Narayana

« N, Yelakappa

. Chamdrashekar

DOINAND WA
L ]

who are ﬁnder tHE t hreat of reversion from the level of -
LDC to that of Hawildars/sepoys as theyare not gétting
covered for appointment to the grade of LDC tili 1991 as
review nor are they due for such appointment as per the
per the/revised rules 3uring the period from 1991 to 1994,
In their cases, we direct that the post of Sepoys/Hawildars
to which they would have been reverted as per the review
should be temporarily upgraded to the level of LDCs as
personal to them and they should be allowed to contime

as LoCs without liability for reversion to Group 'D',

This will form a separate block of LDCs over and above

the normal cadre of 13Cs, and these posts will not cut ~-~.

the quota available for Group 'D' staff for selectién to

the level of LDCs. These posts will not be reckoned as

forming part of such a quota. This is to ensure tﬁagtlejf,‘

rightfully entitléd Group 'D' staff will not be deprieved

of their opportunity to progress to the level of 1DCs as.

per the Recruitment Rules. The sservices of the applicants

as LDCs in the separate block by temporary upgradatibn of

the Group 'D' posts will be treated as purely azhoc and

will not confer on them any seniority in the cadre of IDCs,

As an3 when they become entitled to be acpointed as IDCs as

per the rules, they will be aoppointed as such on regular

0"017..
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basis and on such regular appointment, in each case, the /

pPost of LDC held by the concerned appliant on personal

basis will cease to operate,

17. We fins that Shri S.R. Shirekar stands on the

same fqoting as these 8 applicants, but as he has not
‘moved the Tribunal, we are informed that he'has been
reverted to the Group 'D' cadre, Even though, he is not

an applicant before us, it will only be fair that he should
be treated at pPar with those applicants who are similarly
situated like him, We direct the department to appoint
him also as LDC on adhoc basis by upgrading the Group *'D°

and to treat him
post held by him/on the same lines as indicated for the

8 applicants.in the preceding para,

18. As regards Shri Danial Satya Sheela (in 0.A. _
No.1986/94) and Shri M. Haﬁumantharayappa (in 0.A.No.1976/94)
their position as stated by the respondents is that on the
basis of the review conducted by the department to conform
to the 1979 Rules, they would be apoointed as LDCs in 1991

a8s against their earlier apoointment in 1984 and 1986
respectively., They have be=pn promoted as UDCs earlier

on the basis of their incorrect seniority position as LDCs
and the department contenis that they are now to be rever-
ted as LDCs in view of their revisei sehiority position in
the 1DC cadre. These two applicants were promoted as UDCs
in 1991 by the department on a regular basis on the basis

of their seniority as LDCs which has now been found to be
incorrect. 1In their cases also, we would adopt the same
principles as laii 3own in respect of the other applicénts.

We accordingly 3direct the department to temporarily upgraie

.A-,O L .]:8..




to the level of UDCs the pqsts of IDCs to which fhey
would have been reverted a$ personal to them and they
should continue at the level of UDCs purely’on’adhoc
basis without any claim to seniority as UDCs, They will
be consijered for regular appointment as UDCs only accord-
ing to their turn on the basis of their revised seniority

in the cadre of LDCs,

19. Shri K. Ramapoa, was promoted as UDC in 1990 as
he was earlier appointed to the LDC cadre in 1983, On the
basis of the review undertaken by the department, he would
have been appointed as LDC only witheffect from 12.10.1988
and he, thus, loses seniority in the grade of IDC and as he
is not an applicant before us ani 4i3 not get any stay,

he has beén reverted to the level ef LDC as per his revised
seniority. Shri Ramappa is senior to S/Shri Danial Satya
Sheela and Hanumantharayappa, as per the earlier procedufe
followed by the 3Jepartment as also. on the basis of the |
review undertaken by the department in the .cadre of LOCs.
He is not an applicant béfore ué,‘gut, in the interest of
fairness, his case should b= treated on the same footing.
as the applicants S/Shri Danial and Hanumantharayappa.

We direct the d epartment to extend the same benéfit_to

Shri Ramappa also.

20. All the applications are disposed off with the
directions as contained in paras 15 to 19,above, No costs.
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. BANGALORE BENCH. BANGALORE

REVIEW APLICATION NOS.11/95 & 12/95
IN. 0.A.NOS.1975/94 & .1976/94

FRIDAY THIS THE TWELFTH DAY OF APRIL, 1996

SHRI JUSTICE D.P. HIREMATH VICE CHATRMAN
SHRI V.  RAMAKRISHNAN MEMBER(A)

1. Chikkannappa,
8/0 Doddaiah.
aged about 50 vears,
working as L.D.C. .
Office of the Collector
of Central Excise.
Alr Cargo Comples:,
Bangalore - 560017 Review aApplicant
in Ra 11/9%

2. M. Hanumantharavappa,
aged about 48 vears,
working as U.0.C.
Gtffice of the Collector
of Central Excise,
fir-Cargo Complex,
Bangalore — 5&0017 : Review. applicant
in RA 12/95

{ By Advocate Shri.R.U. Goulay )
V.

1. Deputy Secretary,
Goverrnment of India,
Ministry of Finance,
Department of Revenue,
Ad.II-A North Block,
New Delhl 110001

V)

Collector,

Customs & Central Excise,
Central Revenue Building,
P.B.No.5400, Queens Road,
Bangalore - 560001

Z. Deputy Collector (P&V), /

¥, Customs & Central Excise,

C.R. Bulldings, Queens Road, .
ngalore - 560001 . : Respondents

ddl . Centrallaovernment
hding Counsel Shri M.v. RAQ)

Q.RDER ,
SHRI. V... RAMAKRISHNAN, MEMBER(A).
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The review applicants in RA No.l1l1/95 and R
12/9% pray for a declaration that they should be
taken as regularly appolinted L.oC and UbC
respectively by reviewing our order dated 24.3.%%
rendered in O.ALMOS.1975/94  and  19746/94. A the
grounds urged in support of the RAs, both 1In  the
spplications as also during the hearing are broadly
the samg, we propdge to dispose of both the review

applications by means of a single order.

2 Haard Shri R.U. Goulay Tor thse review
applicants and Shri M.¥. Rao for the respondents.
Shri Goulay seeks a review of our order pagsed an
24.3.95, Eomfending'that as per the 1979 rules,
the department was expected to hold competative
examination for Gr.IV cateqgory every year to fill
up 10% of the vacancies. Such an examinaticon was
not held regularly. The departmeaent had‘ not
disclosed the marks obtained by the applicants in
the examinatioh“ Hes fufther submits  that the
action of the department in reviewing thé promotion

earlier made on the basis of exscutive instructions

which are contrary to 1979 rules and which were

xcﬂ}dqhed by the Tribunal is not 1in order as the
“,

‘\
s . oo, e2r
Qjepdrtment had aone on the basis of 1983

i\ mination the results of which were published in

o

.QQ only.
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. Shri M.V. Rao for the Department submits
that what the review applicants want at this stage
is wvirtually a re-appreciation of fhe earlier
judament. He also submits that 14 applicants had
approached this Tribunal in the earlier cases of
whom 12 are auilte satiéfied with the decision of
the Tribunal. If. the judgment is reversed it is
possible that 1t might adversely affect the
interest of other 12 applicants who are satisfied
with the Jjudament and with whom the review
applicants had chosen to prosecgte the OAs jointly.
He  submits that these reviéw applications.have,
therefore, to be dismisséd' on the preliminary
ground that the nécessary parties haVe not been

impleaded.

Shri Rao also arques that whatever points

have been urged have been gone into by the Tribunhal -

and specific findings have been given on them and
it is not open to the review applicants at this
stage to agitate the same issue over and again by

way of review applications.
4. We have carefully considered the
contentions of both sides. The points which Shri

P \ .
o\ .
ewa&knatlons were not held regularly every vear and
Y 4
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the results were put:lished late were siubmitted L
him even at the time of arauing the OAs as can be

i
from para of the judgment. Thess have bein
considerad by the Tribunal along with the araumsnts

putforth by the standing Counsel and the Tribunal i
gave its  finding after oconsidering all thess

points. We do  not, therefore, seg any erroi

apparent on the face of the records which can
owarrant review of  the |earlisr.order. We Find no
review applications and the sams ars

Mo costs .
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