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. Second Floor,
. : , ‘ - Commercial Complex,
Indiranagar, .
Bangalore-~560 038, -

Dated:~ 9 (} p 5 G0

AFFLIGATIQN NUMBER: 189_of 1994.
APPLICANTS: : RESPOINDENTS :
Sri .G.Thothathiri v/s. Estate Officer/Executive Engineer,

. UMID,B'lore Central Dvn,and Others.
Ooe .

l. Dr.M.S.Nagaraja,Advocate,
No.11l,Second Floor,Ist Cross,
Sujatha Complex,Gandhinagar,

Bangalore-9.

2. The Estate Officer/Executive Engineer,
Central Public Works Department,
Bangalore Central Division,l17th Cross,
Second Block,Koramangala,Bangalore-560 034,

3. Sri.M.S.P admarajaiah,Senior Central Govt.
Stng.%ounsel,High Court Bldg,Bangalore-1,

Subject:- Forwarding sf copies of the Crders passed by the
Central administirative Tribunal,Bangalcre.
Flease find enclosed herawith a copy of the ORDER/
STAY ORDER/INTERIM CORDER/, passed by this Tribunal in the above
mentioned application(s) on___28th March, 1994,
Tsswned

sop\y o] . -
\-;g/“ 3 < g&@uc@«z@
L - DEPUTY REGISTRAR “13
JUDICIAL BRANCHES.




@ " BANGALORE BENCH

0.A. NO. 189/94
mymsmmm@mmmmcxw%
Shri V. Ramakrishnan ,.. Member [A}

Shri A.N. Vujjanaradhya ... Member [J)

G. Thothathiri,

Aged 56 years,

8/o Sri M. Ganghad\aram,

No.1, Y Block, C.P.W.D. Quarters,

Vijayanagr, . '
Bangalore-560 040, ‘ Applicant
tBy Advomte Dr. M.S. Nagaraja)
Ve

1. The Estate Officer/Executive Engineer,
Bangalore Central Divisian, CPWD,
17th Cross, 2nd Rlock,

Korssangala,
Bangalore-560 034.

2, Union of India represented
by Secretary to Gwwermment,
Ministry of Urban Development,
Nirman Fhavan, New Delhi,

LS
3. The Director General,
Gaological Survey of India, _
Calcutta. Respondents

[By Advocate Shri M.S. Padmarajaiah
Senior Standing Counsel for Central Government)

ORDER
Shri AN, Vujjanaradhya, Mmmp ):

1. Aggrieved by the order of eviction of the applicant from
the quarters dated 29.12.1993 Amnexure A-4, passed by the Estate
otfioai. Respondent ('R’ for shart]) No.1, the applicant has filed
- \&_uus application under Section 19 of the Administrative Tribumals
\ ¢ %}z 1985. Briefly stated the facts are as belowp. pe Low gy Lisot =
{

g ))2.f The applicant while he was working in Bangalore was allotted




quarters in Oentral ﬁavarrmtt Ponl Quarters at Vijayanagar,
or. No.Y-1 Type 5. The applicant was entitled to Type 5-B quar-

ters at that time, o:i‘L'naquentt;nhu tramferbomxillommm
he has been staying alcue leaving the family in Bangalare who

continued to reside h the quarters allotted. The applicant

has hardly about 23 *aa.m of pervice left for superannuation.
The lasic salary of the applicait being Rs.5,000, he is entitled
to Type 5-B quarters th he had déccupiea Type 5 quarters. Accord-
ing to the instmctidﬁ:s of the Govermment of India, government

officers transferred ﬁhd proceedding to States of Assam, Megha-
laya, Manipur, Nagalaj:ri and Triipura and the Union Territaries

ofAmnadanra&sh,MinramandeamanmdNicdanslands

are entitled to xetainl their quarters at the last station where
they were working befgre posting. Thus the applicant is entitlea
to retain the qmrhetib at Banjplare where his family members
are remining. In spi'pa of instructions of Government of India,
in the matter, wiﬁxou!t taking just and objective view of the
situation, R-1 without ‘even asceftaining the age of the applicant
and the normal date of‘ retiremenit, issued notice dated 2.12.1993
(amnexure A-2)} under ébcum 4(1) of Public Premises [Eviction
of unauthorised Ot:cuparh:s] Act, 1971 ['the Act' for short) stating
that the applicant was !a,n unauthorised occupation of the quarters
oconsequent an the Mlhtim ¢f the allotment of the quarters
with effect from 4.10,1993 and asksd the applicant as to why
eviction order should be passed, The applicant has replied
to t6 this notice as {n Annexure A-3. Howaver, without giving
an opportunity to tha applicant and without even considering
the spubmissions made +vy him, R-1 passad an agder arhitrarily
and unilaterally on zeT12.1993 as in Amexure A-4 directing the

| %

1

| N




u“ ” -

-3-

eviction of the applicant from the quarters. The order of eviction

is bald and criptic and no reasans hawe been assigned nor is

the due procedure followed before eviction of the applicant from

the quarters. Hence the application for the following reliefs:

i. To quash Amemre A-4 ie., order No,1[10-C}/93/BCDI/433
dated 29.12.1993 of the Estate Offioer/mecutive Engineer,
C.P.W.D., Bangalare as illegal and unjust.

ii. To direct the respondents to direct the applicant to retain
the quarters allotted to him in 1976 at Bangalore, till
the date of his suparannuation.

iii. To award the cost of this application.

After the application was aduitted, interim stay of the arder

" in Amexure A-4 was passed and it was continued until further
orders. Thus the applicant is continuing in possession of the
quarters in question, |

3. The respondents have filed reply controverting the conten-
tions of the applicant, further contending that this Tribunal
has no jurisdiction to entertain the application an as the appli-
cant did not ocowpy the quarters allotted to him which is one
type below which he was occupying the order of eviction was pro-
perly and legally passed.

4. We have heard Dr. M.S. Nagaraja, learmed counsel for the
applicant and shri M.S. Padmarajaiah, learned Senior Standing
Oounsel for the respondents and have perused the records.

5. Dr. Nagaraja for the applicant mainly contended that R-1
s ,.!‘7"/ ;',"\4??-»- has not followed the prescribed gxooedm in the sence that he
'v;‘f,’ ,,"» \‘Q\ﬁtd mot give any personal hearing o hold enquiry as per Section
& 4 of the Act, besides the arder being & criptic and dewoid of

' FN E ’
100 ¢ WI Y reasons, the order in Annexure A-4 is illegal and unjustifiable.

sz
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;11/ pench of | this Tribunal, On marits the con-

lea

to Type E-1 o -_.'

is tht/ the applicant was entitled

it

. b\ﬁtwn allotted only Type B quarters,
in Bmdhm “hich he is entitled to retain

l
‘ ‘
4
I

mwm states as per OM dated 30.3. 1985

the maximum availdblﬁ

amphasising what hecallad ag; ofﬁ:lciall mala f£ide in passing the |

on his transfer to

impugned order.

6. Shi Pndmrajail‘nh, lmrﬁed gtanding Counsel for the respon-
dents, on the cct:he:r hand culﬂttomrted the above contentions and
supported the acti A of R-1 chmbe:rmng that the arder in Ammexure

A-4 was passed in‘accondanbe with law and that the applicant

has remained in umuﬂmst@;ﬂ occupation to the detriment of the

eligible otficarijaitim

contended thet
this application

ibr allotment. Isarned counsel also
has no jurisidction to entertain
isiom of Full Bench in RASIIA RAM

OTHERS | |is si:ayedbythe:wwt.

7. We shall fan ons !

because the decisicn of the Full Bench in Rasila Ram's case repor-
is [CAT) Volume 1 page 346 is stayed

|
by the Supreme Oaurt, which fact is mot disputed, this Tribunal

tomt;ertainthis apphmntaxﬂassuchm
urged for the dism gsal of|this application, The effect of the

Berch judgments CAT Volume II page

judguent read thus:
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™6. It will thus be seen that it is not a speaking
order at all. It does not give any reason nor makes any
declaration of law., Qonsequently, it is not a binding order
under Article 141 of the Oonstitution. It will only have
an effect in the case of Shri Rasila Ram and Three [SIPs
[Civil] No.9345 to 9348 of 1980 - QA No.89/88, 1667/87,
1497/87 and 1802/88]. Until the decision of the Full Bench _
is set aside, reversed or modified by the Supreme Oourt,
the Full Bench decision of the Tribunal in the case of Rasila

- Ram [supra) remains effective.

17. We thus conclude that the interim order that has

been passed in the case of Union of India v. Rasila Ram

& Three others is not a declaration of law under Article

141 of the Constitution nar is it binding on any case other

than those which were the subject matters of the SLPs and

the OAs from which they arise. We accordingly answer the
question referred to us."

From the above observation of the Full Bench it is clear that

it is the decision rendered by the Full Bench in the case of

Rasila Ram which holds the field and, therefore, this Tribunal

does have j\misdict;m to entertain the application of this nature

and decide the same. Oonsequently we are umable to uphold the

ocontention of the learned Standing Counsel.

8. We shall now turmn to the question whether R-1 has followed
the prescribed procedure in passing the impugned order of eviction
as in Amexure A-4. The applicant on receipt of motice as in
Annexure A-2 dated 2.12.1993 fram R-1 had replied taking several
grounds as in Amnexure A-3 dated 16.12,1993. Sections 4 and

5 of the Act which are the relevant provisions applicable were

considered by the High Court of Karnataka in THE INDIAN BANK
V. BLAZE AND CENTRAL [P] LIMITED reported in ATR 1986 KARNTAKA
256 and the relevant portion of the discussion found at page
268 may be advantageously quoted as the same highlighted the

ocopgthe said Sections and the procedure to be followed:

"Under the Act also there are similar in-built safeguards.
N S.3 requires that a gazetted officer or officer egual in

v
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‘ ®
rank alone could be appointed as Estate Officer. 8.4 requi-

res the giving of not less than 10 days to show cause against
eviction. 8.5 requires the Bitate Officer to consider the
cause shown, if any, against the motice and empowers him
to pass an order if only he in satisfied after inquiry that
ﬂuparsmcmcepbdwas in unauthorised occupation of the
public premises.  ¥hen an order of eviction is passed against
a person found to be in unauthorised occupation of the public
premises, tMrtdea.ys tim has to be given to him to comly
with the order. ¢e. ' '

In the instant case R-1 {s not shown to have held any enquiry
and thus has not tollgbseed the prescribed procedure thereby render-
ing the order unreasonable and unjustifiable, Of course R-1
was not bound to hear“‘ or give a personal hearing to the applicant

unless the applicant has so desired. The applicant in his reply
has not desired any parsonal hearing and, therefare, the applicant

having not been granted any perscnal hearing camnot be- made a

ground to assail the order. Butthefactranains that on the
several grounds taken by the applicant no enquiry was held by
R-1 and as such the order camot be supported.

9. In N.S. KAPOR V. JAGMOFAN reported in AIR 1981 SC 136 it
was held that the principles of natural justice know of o exclu-
sfonary ruls dependent on whether it would have made any differ-
ence if matural jmtfice had been cbeerved, It was also further
held that the non-obsarvance »f natural Justice is itself preju-
dice to any uanand proof of prajudice independently of proof
of denial of naturaﬁ justioce is unnecessary., Consequently the
applicant herein is not mqmred to prove any prejudice on the
part of R-1 to ass+il theimugned order. Drawing support from
the decision in OLGA TELLIS AND OIHERS V. BOMEAY MUNICTPAL CORFO-
RATION reported in Am 1986 SC 180 the learned cansel for the

applicant contended ' that violation of prescribed procedure n,_

violation of principles of natural justice axd the proposition

I
V ’
I
I

|
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ﬂutm&cemdmthegimotamedactim.t}nrean
possiblyﬁgmmtodoiscmtnrytoﬁemllmned

mﬂemtandingofﬂemlinpcrtotnﬂeotheanng. He further
contended that this proposition owerlooks that Justice must not
mlyhedmehxtmnifestlybesemtohavebeenth\e. We are
oftheviewthtthiscmtentimiawelltahenarﬂaskdm
not followed the prescribed procedire and has not given opportu-
nitytotheapplicantinmtholdingemuiryasrequitedurﬁer
Sections 4 and S5 of the Act. Therefore we have to quash the

same,

9. 'I‘heorderalsoéuffersfrommntofreasmsarﬂit@s
not demonstrate that various contentions raised by the applicgfxt
were considered. We are not prepared to accept the caontention
of the learned Standing counsel that this order is in substantial
canplianeeoftheprwisimsoflawqcveming&e&am&ﬂdﬁat
R-1 being an aduinistratiwe officer camot be expected to mss
an order like a judicial officer. Iaw requires R-1 to take evi-
dence or hold an enquiry and to hear the applimnt personally
1fdesiredandtopassareasmedorderascanbeseenfm$ec—
tions 4 and § of the Act. In the absence of such compliance, |
we have to necessarily observe that impugned order cannot be

10. On merits it was contended by Dr. Nagaraja that under OM
dated 30.3.1985, a copy of which is produced by the applicant,
applicant who is in occupation of one type below his entitlement

"is entitled to remain in the same accomodation because of his

‘transfer to Shillong. Our attention was drawn to para [i]) of
‘the OM which reads thusg

\
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i. In the!aase ofiofficers who are in ocmipatim of

below || their entitled type on the hasis

of emoluments ;5 escribed|ion the crucial date for the relevant

joers may be allowed to retain the
Jase the accamodation occupied is

fram type B to |type E. For this purpose, emolunents prescri-
bed on the cricial da for the relevant allotment year
willbetakenlintoac‘ and not the emoluments on the

The leamed Stand

of quarters avaiaiblf
applicant was alldtt;

one stage below ie.

as_on 1.10.198) :
odation and is in occupation of E type accom-

application will have
that the R-1 has not|

ES N
\” f
g

29,12,1993 as in Anned

P.lewﬂ k‘
ondent isio\léim@ s
opportunity to the' a

No arder as to costs. j‘z

sd-

\‘P\’lv N 1y 9/$l7l'll7

| 2

contentions before the

eXe ple, if on the hasis of emoluments
an offiicer is entitled for allotment of

In addition, the officers would also be

dtention/allotment of hostel accommodation
bluments !presc:ri&d for the relevant hostel

\
.
contended that the highest type

|
jalore is only Type V and because

<‘;txarters he is only entitled to

Type 1V q‘ua;t.'ters was allotted and he did

ot think [that is necessary to go into these
g |
r in detﬁi]‘. at this stage inasmuch as the

to be a]i.loweci‘. only on the limited question

followed the prescribed procedure and that,

|
camot be sustained. We may make
1 -

policant iis entitled to put forth all his

1
' Estate Officer at the time of enquiry.

| .
ed above the eviction order dated
| bud
hereby quashed amd the lst resp-
i

fresh enquiry as per law giving
|

pplicant \and dispose of the same afresh.

Yo
/. S~ |
i v )
| | MEMBER [A)
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