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APPLICATICN NUMBER: 1109 of. 1994,
APPLGANTS: - o RUSPONDENTS: -~ . .
. .Sri.G;":.ﬂBﬁat, ~ v/s: Chairman,Central Board of Customs Qxidm.
"To, . - -+ .+ Central Excise,®ew Delhi and another. -
1. Sri.N.S.Rajanna,Advocate, R
B No.127,17th Cross, 10th Main,
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Subject:= Forwarding ®f copies ol ite CUrders passed by-the -
GCentral administirative Tribunal,Bangalcre.
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¢ ' CENTRAL ADMIN ISTRATIVE TRIBUNAL
‘ BANGALORE BENCH

Secand Floor, -
Commercial Complex,
Indiranagar,
BANGALORE - 560 038.

- Pated: 2 § FEB 1997

ABPLICATION NO. 1109 of 1994.

APPDICANT(S) : G,V.Bhat,
.V/S"

RESPOINDENTS ¢ 'Tpg Chairman,Central Board of Customs
‘ and Central Excise,New Delhi & Others.,

To.

. | Sri.G.V.Bhat,Deputy Office Superinten@ent-h,l;
t Auditor in Iﬁternal Audit Party-I,folce of the
Assistant Gollector of Central Excise,
.,  Mandi Mohalla,Mysore-570 O21.
2. Sri.G.Shanthappa,Additional Central Govt.

Stgnding Counsel,High Court Bldg,Bangalore~l.

Subject:- Forwarding of copies of the Orderé-paséed by
Central Administrative Tribunal,Bangalore~38.
. ) -X= X=X

' A copy of the Order/Stay Order/Interim Oeder, .
passed by this Tribunal in the above stated applicatio(s)
isenclosed for information and further necessary action.
The Order was pronounced on . 20-02~1997..

, Gty Registrar
: _ Judicial Branches.
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH:BANGALORE

G.A. NO.1109/84
DATED THIS THE TWENTIETH DAY OF FEBRUARY, 1997

SHRI T.V. RAMANAN, MEMBER(A)

AR L

G.V., Bhat

Dy.0. Superintendent, t-I
Auditor in Internal Audit
Party I, Office of the
Asstt, Collector of Central
Excise, Mandi Mohaila .
Mysore-570 021. . ADplicant
Vs,

1. The Chairman
Central Board of Customs
and Central Excise
Govt., of India, New Deihi.

2. The Collector of Central
Excise, Head Quarters Office
Near G.P.0., Rangalore,
3. G, Rajalakshm
Head Quarters 0ff1r9
Bangaiore. . Respondents

(By Shri1 G, Shanthappa, A.C.G.5.C. for R-1 and R-2) -

The appiicant G.V. Bhat, has sought for the
~following reliefs:-

“:LKQ?: fi) The Honourable Tribunal be pleased to
e 79909 an order. directing the respondent

e Jné 2 to amend the genjority list of DOS L-I

/. whigh  is  at  Annexure-I by placing the
-, apb¥icant between Smt. R.  vasantkumarsi
'L*€%7 ald-Smt. Rajlalaxmi who are at  Sr. Nos,

. *W“\aﬁr*m 26 and thus declaring the Annexure-Al

G et “as"an 11legal arbitrary, violative of the

formn farfzclen 14,16(1) of Constitution and para
‘6 to 9 of Annexure-7.

11370 give the benefits of promotion as
Administrative Officer with effect from
£9.6.1982 sIince the appiicant will retire
on 31.8.1884 on superannuation and it
marked at Annexure-11,
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111)70  fix  the pay of Administrative
Officer on promotion giving with
retrospective effect after giving monetary
benefits 1in fixing the pay in the scale of
Office Superintendent as in the case of
smt, G, Rajalaxmi (now Admn. Officer).
iv)To arant of  refund of cost of
expenditure of the application,

Z. According to the applicant, he had Joined
service as LDC 1I1n the New Customs House, Bombay on
25.6.1956 and was promoted as UDC on 17.1.1968, At his
request he was transferred from the New Customs House,

Bombay, to the Central Excise Divisional Office, Mysore,
which he 3oined on 16.7.1873, His seniority as upt In
the Department was fixed as on 1,1.19877 at Rl no.69 and
the sen10r1ty of B.L. Patil, his junior, was shown at
si.no,71. In his Annual Confidential Report (ACR for
short) for the period ending 31.3.1877 theré were soma

adverse entries, He represented, but the same was
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rejected, However, on submission of

the FPresident of India, expunged 2 out of the 4 adverse

remarks but the other 2 remarks were retained, Further,

(GCCA) Rules, 1965, a penalty of censure was 1mposed on
him 1n 1979, Shri B.L. Fatil and smt., G.
Rajalakshmi, both ‘Juniors to him, we?e promoted to the

1 tv.hwgher grade of Deputy Office Superintendent,

(DOS L-II, for short) on 20.10,1983 and

/\$9Qpect1ve3y but he was not promoted 7as DOs

Rajalakshmi was further promoted as Deputy
/ipr1nfendent Level-1 (DOS-L-1 for short) with
from &.1.1990 but the applicant came to be
promoted from 2.3.1892 only. smt., Rajalakshml Was

\yw/// subsequently promoted as Office Superintendent and later

o . !




was at s81.no.71 1n the seniority list as on 1.1.1977 of

officiating UDCs continued to remain in the officiating

W‘M el
et of UDCs while B.L. Patw]Acame to be shown above
<
him in the seniority 1list of permanent UDCs, The

applicant came to be confirmed only with effect from
1.2.1880, Because of this position, B.L, Patil, his
senlor, secured promotion to the cadre of DOS, L-II 1in
1983 1tself, Later, B.L. Patil took  voluntary

retirement. with effect from 1.12.1988, As smt.

-

egard

N

G. Rajalakshmi, whose senjority above him 1in the

seniority i1ist of D

()
[42]

, L-1 as on 1.1,1883 (Annexure-A1l),
the applicant has challenged, the said respondents’
contention 1s that Smt, Rajalakshmi was working as a
Stenographer and was promoted as D05, L-II on 9.8,.1984,
During the year 1884, the posts of DOS, L-II were
selection posts and all UDCs/Stenographers having &
years of serv1cé in the grade were e?1é1ble for

e

eration for promotion (Stenographers should

o}

consi
aualify 1in the Departmentél Promotion Examination).
Further, promotions were made from the grade of UDCs and
in the ratio of 8:1 as per instructions of
Board of Excise and Customs contained 1in
ptter no.F.No.A12018/8/81-Ad.III-E  dated
these instructions, the DPC was
t candidates from séparate 1ists of UDCs and

Stenographers upto the prescribed quota. The officers

who came into the zoné‘of consideration were considere

Q

for promotion. The select panel was to he arranged in a

consolidated order of merit for determining inter se

llttF',/—-



as Administrative Officer with effect from 29.6.1993 but
the applicant continued to remain as DOS L-I. He, has,
therefore, sought a direction to respondent no.2 to
amend the seniority 1list of DOS,L-I as on 1.1.1993
availlable at Annexure-A1 by placing the applicant .Just
above 35mt, Rajalakshmi and also to grant him the
benefit of .promot1on as  Administrative Officer with
effect from 29.,6.1992 when Smt. Rajalakshmi came to be

promoted as Administrative Officer,

2, Respondents 1 and 2in their reply statement
have contended that since the applicant was transferred
from the New Customs House, Bombay to an office in
Mysore, under the Collectorate of Central Excise and

Customs, Bangalore, at his request, he was treated as

per instructions as a new entrant in the arade of UDC

and as such, his confirmation in the grade of UDC became
necessary, The case of the applicant for confirmation

was considered at the DPCs held on 8&,11,1978 and
27.9.1979 and he was not found fit for confirmation due
Lo presence of adverse entries in his ACR for the perijod
However, his juniors were confirmed n the

Since as at the relevant point of time

Licant and confirmation of the juniors in the
UDC resulted n the applicant Josing his

in the grade of UDC. It 1s stated that the

ApRLaEAnt Who was at s81.,n0.6%8 vis-a-vis, R.L, Patil who

n was linked with seniority, non-confirmation
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senjority. During 1884, DPC was held for 12 vacancies
in the posts of D03, L-II. Smt. Rajalakshmi came into
the zone of consideration and on the basis of merit she
was promoted to the grade of DOS, L-II against the
prescribed quota of Stenographers, However, as the
applicant figured at 81.n0.106 in the seniority list of
UDCs as on 1,1.1984, he could not come into the zone of
consideration for s%ga;gﬁééhaaa to be considered by the
OPC., It was only in 18839 the applicant came to be
promoted as DO3 L-1I1. Subsequently, on the basis of her
sentority in the grade of DOS,L-1I, Smt. Rajalakshmi
was promoted to the grade of DOS, L-I with effect from
4.12.1990 where as the applicant had to wait for such
promotion ti1l11 2.3.1992. Later Smt, Rajalakshmi was
promoted to the grade of Office Superintendent and then
as Administrative Officer as and when her turn came up.
Respondents 1 and 2 have also stated that the applicant
retired from service on attaining the age of—
superannuation with effect from 31.8,18%4 before his

chance came for promotion to the grades of Office

D

Superintendent and above, ~In an additional reply

statement filed on behalf of the respondents-1 and

Q
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> application 1s Tiable to he dismissed

\dents 1n respect. of jssues which have

rhe annlwranf has f\led a rejoinder denying suppr 1on

.8/

application and also due _to_ __
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of any information and also levelling certain
allegations that his case was not properly considered py

the Tribunal while disposing of 0.A., NO.604/88(F),

4, We gave ample oppoertunity of hearing to the
applicant who appeared in person as also the Additional
Central Government Standing Counsel representing

respondents 1 and 2,

5, In the senijority 1list of D0OS, L-I as on
1.1.1983 (Annexure-1) applicant’s name figures at

81.no.57 while the name of the 3rd respondent, G.

N

Rajalakshmi figures at s1.n0,26, That this seniority
1i1st is a provisional one 18 evident from what i1s 1inter

alia, stated 11n para-1 of the letter dated 28.6.1983

“eirculating the said senijority list. The relevant

portion 18 reproduced balow:

"1t may please be impressed upon them tThat
they should verify the correctness of the
particulars furnished therein and report
the discrepancies, or omissions, 1f any,
through proper channel within one month
from the date of receipt of the seniority
Tist.,” ‘ '

.;'s‘\ Ve o ‘/""‘\"Q\_ : . |

Thergﬁﬁs*nnﬁhvn“\pnlrecord to show whether the applicant

s, s N, \
haé%(‘}' s_po;ga‘?\fi the above, represented within the
Pl A ) . _ .
$p;pm1at¢¢w-q£§%ﬁ gainst his being placed below the 3rd
A ALY
resqﬁndﬁﬂﬁ‘wn Jthes sentority 1ist. The applicant 1is

k DONGE A e;

N o6

silent*in this
PR ‘

the averments made on bhehalf of respondents 1 and 2, not

denied, 1t 18 clear that the 3rd respondent had gsecured’

promotion to the grade of DOS, L-I1 on a regular Das1é

vl /-

s.Zespect. In any case, from a perusal of:




and later to the grade of DOS, L-I on a regular basis
much earlier than the applicant. She was promoted to
DOS, L-1 on 9.8,1984 while the applicant secured such
promotion only  on 12.6.1989, Further, the 23rd
respondent. was promoted as DOS, L-I on 4.,1.1990 while
the applicant was promoted to that grade on 2-3-1992
only. Reasons as to why and how the ard respondent got
the promotion @88 DOS, L-II earlier than the applicant
have been stated by respondents 1 & 2 1n their averments
mentioned i1n para-3 above, That being 80, she was
senijor to the applicant even in the grade of DOS L-II,
Further, as seen above, the 3rd respondent was promoted
on a regular basis to the grade of DOS, L-I earlier than
the applicant., Rightly therefore, she has heen assigned
'ﬁf higher seniority than the appiicant in the seniority

list of DOS, L-I as on 1.1.1993,

6. In the course of arguments the applicant was
blaming his non confirmation as UDC 1n time owing to the

dver remarks contained 1in the ACR of 1976-77.

DJ

Alleging that proper procedure was not followed in

communicating the adverse remarks, in considering his

Jrepkeé"ngatlon and later in communicating the orders on

Jéntat1on the applicant argued that the adverse
<ﬁﬁqt go paving way for a review of his late
nnf1rmétann as UbDC which would enable him to secufe
promot1ons as DO5, L-II and DOS L-I with effect from the

dates earlier than the dates o

>

which he was promoted to

those grades and also secure him further promotion prior



to the date of his fet1rement, 1.e., 31,8.1994.i We are
unable to consider the contentions of the applicant 1in
this regard. In the first place, he has sought no
relief in this application for expunction of the adverse

remarks contained in his ACR for 1976-77 or for his

confirmation as UDC from a date prior to 1.3.1980.

Second}y, and more importantly, the jssues regarding the
adverse remarks and his confirmation as UDC earlier than

on 1.3.1980 stand decided by a Division Bench of this

ThoK » & Pimding deciiion.

Tribunal on 7.12.1990 1in 0.A.604/1983(F), We consider
it relevant to reproduce below para-5 of the order 1in

that 0.A,

Coming to his non-confirmation while his
juniors were confirmed w.e.f. 1877, the
applicant submitted that the DPC has adopted a
wrong procedure by considering the adverse
remark which was not communicated to -him In
time and the representations against which was

- not. disposed of, We have gone through the DPC
proceedings in QHGQTTOH It is seen that he
was held to be not fit for confirmation because
of the adverse entries' in the ACR and also
because a disciplinary proceeding was pending
against him. After the President expunged a
part of the adverse entries, the DPC met for
review of the panels dated 8.11.1978 -and
27.8.1878 and in view of only the partial
expunction of . the adverse remarks in the 'ACR
for the period end1n0 31.3.1977 as well as of
the pendency of the disciplinary proceedings
and the penalty imposed thereafter even in the
review DFC, the applicant was found not fit for
confirmation. Going through the proceedings of
the review DPC, we do not find any infirmity in
their findinags. Since the applicant was not
confirmed before his Jjuniors were confirmed,
his position 1n the seniority 1ist went down
which - 18 only. natural consequence of his
non-confirmation earlier, Then the further
question argued by 8Shri Bhat 1s that the
adverse entries which has been communicated to
him after a period of six months have to0  be
completely 1gnored and that they should not
have "been taken into account for the purpose of
confirmation. ~He 1invited our attention to

» 9/
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Diyis1cn Office Manual wherein it is stated
that adverse entries should be communicated to
the Officer concerned only once in a . year and
w11h1n 6 months after the close of the year to
whﬂrh the reports relate. He argued that the
adyersg entries not communicated within 8ix
mnnfhs should be ignored and should not have
been considered for -disqualifying him for
cohfxrmat1nn in the vyear 1978, If the
anpl1cant was found unfit for confirmation on
tho ground of adverse entries which should not
have been looked into than the grievance of the

annhcant arose in the year 1878 and when his

Féﬂrecentat1nn against supersession was finally
leDOQed of in October, 1982 In that view of
tho matter, we cannot go 1nto that question at
‘thP late stage. Further, the direction for
the adverse entries should be communicated
thh1n a period of six months is intended to
alért the Reporting and Reviewing Officers, so
that they would complete the procedure relating
tn'AFR in time. These rules are directory and
1f for some reason there is slight delay 1in
C mmuniratwnn it does not mean that the entire

advorqe remark should vanish from the ACR..

Fuqther. in 1978 digsciplinary proceedings were
pending against the applicant.and in 1979 in
fhe disciplinary proceedings a punishment of
ramqure had been awarded to him. Further, the
Prec1dent has expunged only 2 adverse remarks
in the ACR of the applicant for the year ending
31:3.1877 whereas 2 other adverse entries have
hacn a]lnwed to stand, No reason as to why

these adverse entries should not. stand

oxrpnf1no that they were communicated to him 2
vmnnth later than the date on which they should
have been communicated has bheen either averred
1nftho application or argued before us. ASs
stgfed earlier, a delay of 2 months in
co@munlcation of the adverse remarks or a
Qlighfly longer time taken for disposal of an
anpoal cannot have the effect of wa@hxno away
fho adverse remarks from the ACR, Therefore
evqn while the review DPC was held there were 2
—rzAagverse. remarks for the relevant period and a

/1§husxﬁﬁ?”\p11nar» proceedings was pending 1in the

p@,rmye@r,, 1878, S0 we do not find any merit in the

, 6’(( »Dardufient of the applicant that he was entitled
oy o'bﬂﬁinnf1rmad along with his Jjuniors. The
[z , aPF 8 --eedlnoc for the years 1986 onwards also.
A 2 % produced, © We  perused these
Vo 2R 8 // s and found that to the selection
L pos //D 0.5 L-1I, he was not selected because

N ‘$mywh9/dl ot get the required grading. Shri.
\N\ﬁ NG p PR 'ﬂ who was junior to the applicant in the

**==:fﬁﬁr@' of U.D.C. came. to be promoted earlier
because he’ hp\amp senjor to ‘the applicant by
wa»,nf his  earlier confirmation. So 1n that
way also, there 1s no merit in the claim of the
applicant that he should be given notianal

i

d . .
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paragraph 138-F of Céntral EX¢ise Cifcle and
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promotion and confirmation w.e.f the respective
dates on which his Jjunior Shri  Patil was
confirmed and .promoted. On a consideration of
the facts and circumstances we are of the view
that there 18 no legitimate grievance for the
applicant.,”
We are thus precluded from going into thos p,issuoe while
deciding this applicatioq}, The applicant admits that he
neither filed a review petition before this Tribunal nor
preferred a Special Leave Petition before the Supreme

Court against that order,

7, We have already seen that the lower seniority
of the ‘abpl1cant in the grade of DOS L-I 18 due to his
promotion to that gradé much later than that of the 3rd
~respondent and that in turn was due to his lower
seniority in the grade of DOS L-II, vis-a-vis, the 3rd
respondent., His late promotion to the grade of DOS,
L-II was itself due to his delayed confirmation for
reasons which are on record. Thﬂg, the app]jcant has no
case to seek for a higher seniority, vis-a-vis, the 23rd
respondent. in the grade of DOS L-1. As a seauel, he

also does not. have for promotion as

Ay
0
2
52,
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Administrative Officer with effect from 29.6.1993, the
date on which the 3rd respondent stood promoted as

ative Officer. He is also not entitled to any

£t s unfortunate That the applicant in this
&/ .
\\\‘\annlwnat194 has not said a word about the adverse
\ 4 fg, G Ia) ﬁ : - .
*ﬁfcaalon that was given in 0.A.no.604/1988(F), He has

not approached this Tribunal with c¢lean hands, We are

also constrained to thé oblique manner 1n which he has

o R [
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found fault with the order of this Tribunal in

reply statement.. We cannot approve of this kind of

However, we propose to leave the matter at

o e
~~~~~~ S oQp vy - \_:. . . M\_\W__.J

—
(G. RAMAKRISHNA RAQ) (T.V. RAMANAN)
MEMBER(J) MEMBER(A)

mr.,

Secifon Offiecy
efitral Yeninistrative Tribuaat
Banzetane Bema)

5
s o

0.A.604/1983(F) as 1in his rejoinder to the additional

\



.¢Subject:-‘Fogwérding'cf co

L passed by.thi§'Tribunél in thc
'is -enclosed for informatibn and
The Order was Pronounced on___30-06-1997.
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