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CENTRAL DTh ISTRATIVE TR1BWAL 

BNGALORE BENCH, 

Second Floor, - 
Commercial Complex, 
Indiranagar, 
BANGALORE - 560 038. 

Dated.8FEB 1997 
AtPLICATIQ NO. 	1109 of 1994. 

APPiDICINT(S) : G.V.Bhat, 

V/s., 

RESPQ\iDENTS 	: 'The Ghairrnan,Central Board of Cutos 
and Central Excise,New Delhi & Others., 

To, 

Sri.G.V.Bhat,Deputy Office Superiotendent-LI, 
Auditor in Internal Audit Party-I,Office of tI 
Assistant Collector of Central Excise, 
Mandi Moha1la,Mysore-570 021. 

Sri.G.Shanthappa,Additional Central Govt. 
Stqnding Counsel,High Court Bldg,BangaJ.re-l. 

/ 

Subject:— Forwarcing of copies of the Orders passed by 
Central Administrative Tribunal,Bangalore_38, 

—x—x—x—.  

A cory of the Order/Stay Order/Interim Order,. 

passed by this Tribunl in the above stated applicatio(s) 

is enclosed for info•xmatin and further necessary action. 

The Order was pronounced on 	-20-02-1997.. 



CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGA LORE BENCH : BANGA LORE 

O.A. NO.1109/94 

DATED THIS THE TWENTIETH DAY OF FEBRUARY 7  1997 

SHRI T.V. RAMANAN, MEM8ER(A) 

SHRI G. RAMAKRISHNA RAO, MEMBER(J) 

(3,V. Bhat 
Dy.O. Sunerint.encient., L-I 
Audtor in Int.ernal Audit 
Party I, Office of the 
Asstt. Collector of Central 
Excise, Mandi Mohaila 
Mysore-570 021. Apl icant 

Vs. 

The Chairman 
Central Board of Cust.orns 
and Central Excise 
Govt.. of India, New Delhi. 

The Collector of Central 
Excse, Head Quarters Office 
Near G.P.O., Bangalore, 

G. Rajalakshnui 
Head Quarters Office 
Bangalore. 	 ... 	Respondent.s 

(By Shri G. Shanthappa, A.C.G.S.C. for P-i and R-2) 

ORDER 

SHRI T.V. RAMANAN, MEMBER(A): 

The applicant. G.V. Bhat, has sought for the 

following reliefs:- 

1) The Honourable. Tribunal be pleased to 
istie an order directing the. respondent 
n'2 to amend the seniority list of DOS L-I 
wr'ih is at Annure-I by placing the 
ap41-icant. bet.ween Smt. 	P. 	Vasantkumari- 
a1d rimt 	RaJala.rni who are at Sr 	Nos 

26 and thus aeclaring the Annexure-Al 
IRn illegal arbitrary, violative of the 

rtacl 
 

14,16(1) of Cont1tutiori and para 
6 to 9 of Annexure-7. 

ii)To give the. benefits of promot.on as 
Adrninist.ratve Officer with effect from 
29.6.1993 since the applicant, will retire 
on 31.8.1994 on superannuat.on and it 
marRed at. Annexure-li. 

/ 



-- 

iii)To fix the pay of Administrat.ive 

H 	 Officer on promotion giving with 
retrospective effect after giving monet.ary 
benefits in fixing the pay in the scale of 
Office Superint.endent as in the case of 
Smt. G. Rajalaxrni (now Adrnn. Officer). 

v)To grant. of refund of cost of 
ependiture of the application. 

H 	 2. 	According to the applicant., he had joined 

service as LDC in the New Customs House, Bombay on 

2-5.6.1956 and was promoted as UDC on 17.1.198. At his 

request he was transferred from the New Customs House, 

Bombay, to the Cent.ral Excise Divisional Office, Mysore, 

which he joined on 1.7.1973. His seniority as UDC in 

the Department was fixed as on 1.1.1977 at. sl.no,9 and 

the seniority of B.L. Patil, his junior, was shown at. 

sl,no,71. 	In his Annual Confdent.al  Report. (ACR for 

short.) for the period ending 31.3.1977 there were some 

adverse ent.r'es. 	He represent.ed, but the same was 

reject.ed. However, on suhrnssion of a representation, 

the President. of India, expunged 2 out. of the 4 adverse 

remarks but the ot.her 2 remarks were retained. Further, 

in the discpinary proceedngs init.iat.ed under the CCS 

(CCA) Rules, 1965, a penalt.y of censure was imposed on 

hrn in 1979. 	Shri B.L. 	Pat.il 	and 	Smt.. 	G. 

Rajalakshm', both juniors to him, were promoted to the 

higher grade of Deput.y Office Superint.endent., 

/ \ 
(DOS L-II, for short) on 20.10.1983 and 

8.1espect.ively but. he was not. promoted as DOS 

ajalakshmi was further promoted as Deputy 

'-. Offi?e 

	

	ipernt.endent., Level-I (DOSL-I for short.) wit.h 

from 4.1.1990 but. the applicant, came to be 

promoted from 2.3.1992 only. 	Smt.. 	Rajalakshmi was 

subseuent.ly  promoted  as Office Superint.enclent and lat.er  

- 
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was at sl.no.71 in the seniority list as on 1.1.1977 of 

officiating UDCS cont.inued to remain in the officiating 

list of UDCs while B.L. Patil came to be shown above 
A 

him in the seniority list of permanent UDC8. 	The 

applicant, came to be confirmed only with effect. from 

1.3.1980. Because of this position, B.L. 	Patil, his 

senlor, secured promot.ion to the cadre of DOS, L-II in 

1983 itself. 	Later, B.L. 	Patil 	took 	voluntary 

ret.rement with effect. from 1.12.1988. As regards Smt. 

G. Rajalakshmi, whose seniority above him in the 

seniority list, of DOS, 1-I as on 11.1993 (Annexure-Al), 

the applicant has challenged, the said respondents' 

cont.ent.ion is that. Smt. Rajalakshmi was working as a 

Stenographer and was promoted as DOS, L-II on 9.8.1984. 

During the. year 1984, the posts of DOS, L-II were 

selection posts and all IJOCs/Stenographers having 

years of service in the grade were eligible for 

consideration for promot.on (Stenographers should 

Qualify in the Depart.ment.al  Promot.ion Examinat.ion). 

Further, promotions were made from the grade of UDC5 and 

Steogaphers in the rat.,o of 8:1 as per instructions of 

~tI7 	cal Board of Excse and Cust.oms cont.ained in 

it.t.er 	no.F.No.A12018/8/81-Ad.III--E. 	dated 

\ 	 and based on these inst.ructons, the DPC was 

from separat.e list.s of tJDC5 and 

Stenographers upto the prescribed ouota. The officers 

who came into t.he zone of considerat.ion were consdered 

for prornot.on. The select panel was to be arranged in a 

consolidat.ed order of merit, for det.ermining int.er  se- 

0~-z 	
.... 5/- 



as Administ.rat.iveOfficer with effect. from 29.6.1993 but 

the applicant continued to remain as DOS L-I. He, has, 

t.herefore, sought a direct.ion to respondent no.2 to 

amend the seniority, list of DOS,L-I as on 1.1.1993 

available at. Annexure-Al by placng the applicant. Just. 

above Sint.. 	Rajalakshmi and also to grant him the 

benefit. of promotion as Admnist.rat.ive Officer with 

effect. from 29.,6.1993 when Smt.. Pajalakshmi came to be 

promoted as Admnist.rat.ive Officer. 

3. 	Respondent.s 1 and 2in their reply statement 

have cont.er.ded t.hat. since the applicant, was transferred 

from the New Cust.oms House, Bombay to an office in 

Mysore, under the. Collect.orat.e of Cent.ral Excise and 

Cust.oms, Bangalore, at his reQuest, he was treated as 

per inst.ruct.ons as a new entrant. in the grade of UDC 

and as such1 his confirmat.ion in the grade of (JOG became 

necessary. 	The case of the applcant for confrmat.ion 

was considered at. the DPCs held on 8.11.1978 and 

27.9.1979 and he was not, found fit for confirmation due 

to presence of adverse ent.res in his ACR for the period 

1976-77. However, his Junors were confirmed in the 

grade.. Since as at the. relevant. point, of time. 

\\
was  linked with senorit.y, non-confirmation 

'r'J  
he 	licant and confrmat.ion of the juniors in the 

re 	!LJDC resulted in the appicant. losing his t 	 J Jj 
'.- 	seni?iM'in the grade of (JOG. It. i s st.ated that. the 

. 	 &•.-"___.. .-, 

who was at. sl.no69 vis-a-vs, B.L. 	Pat.1l.who 

\~J 
4 , I- 



seniority. During 1984, DPC was held for 12 vacancies 

in the posts of DOS, L-II. Smt. Rajalakshmi came into 

the zone of considerat.ion and on the basis of merit she 

was promoted to the grade of DOS, L-II against the 

prescribed Quota of Stenographers. 	However, as the 

applicant figured at sl.no.10 in the seniority list of 

UDCs as on 1.1.1984, he could not come into the zone of 

cons1deraton for ot.graphr to be considered by the 

DPC. It was only in 1989 the applicant came to be 

promoted as DOS L-II. SubseQuently, on the basis of her 

senlority in the grade of DOS,L-II, Smt. Rajalakshmi 

was promoted to the grade of DOS, L-I with effect from 

4,12.1990 where as the applicant had to wait for such 

promotion t.ill 2.3.1992. Lat.er Smt. 	Rajalakshmi was 

promoted to the grade of Office Superintendent, and then 

as Administrative Officer as and when her turn came up. 

Respondent.s 1 and 2 have also stated that the applicant 

retlred from service on attaining the age of—

superannuat.lon wth effect. from 31.8.1994 before hs 

chance came for promotion to the grades of Office 

Superint.endent and 	above. 	In an addit.'onal reply 

statement filed on behalf of the respondents-i and 2, it 

sstated t.hat the applicat.on is liable to be dismissed 

for the rscn that the applicant had failed to menticrn 
- 

( ( hnut t\dicrnisa1 of C) A 	no.604 / 1qA9 filed by him 
( 

r( 	 in rspect of issues which have 
/1 

' 	clanc' 	' to 	this 	application 	and also due to 

a'11Tiction of the. principlec of res jtjdicata 	To this, 

the applicant, has filed a rejoinder denying suppression 
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of any informat.iOn and also levelling certain I 

allegations that his case was not properly considered by 

the Tribunal while disposing of O.A. No.604/89(F). 

4. 	We gave ample opportunity of hearing to the 

applicant, who appeared in person as also the Additional 

Central c3overnment Standing Counsel representing 

respondent.s 1 and 2. 

In the seniorit.y list, of DOS, L-I as on 

1.1.1993 (Annexure-I) applicant's name figures at 

sl.no.57 while the name of the 3rd respondent, G. 

Rajalakshmi figures at sl.no.26 	That this seniority 

last, is a provisional one is evident, from what:is int.er  

alaa, stated an para-1 of the letter dated 28.6.1993 

circulat.ang the said seniorat.y list.. 	The relevant 

portaon is reproduced below: 

It may please be ampressed upon t.hem t.hat. 
they should verify the correctness of the 
part.'cularsfurnished t.herein and report 
the discrepancies, or omissions, af any, 
through proper channel within one mont.h 
from the dat.e of receipt of the senaority 
list..' 

Ther'is-n\th,1n'on record to show whether the applicant. 

ha 'isponsth the above, represented within the 

ainst his being plard belnw the 3rd 

r s nr i d qZ-0 in)h9 seniorit.y list. 	The applicant is 

sal.*an t.hsre.spect. In any case, from a perusal of 

the. averment.s made on behalf of respondent.s I and 2, not 

denied, at is clear that. the. 3rd respondent had secured 

promotion to the grade of DOS, L-II on a regular basas 

7/- 
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KI 
and later to the grade of DOS, L-I on a regular basis 

much earlier than the applicant. She was promoted to 

DOS, L-I on 9.8.1984 while the applicant secured such 

promotion only 	on 	12.6.1989. 	Further, the 3rd 

respondent was promoted as DOS, L-I on 4.1.1990 	while 

the applicant was promoted to that grade on 2-3-1992 

only. Reasons as to why and how the 3rd respondent got 

the promotion U DOS, L-II earlier than the applicant 

have been stated by respondent.s 1 & 2 in their averment.s 

mentioned in para-3 above. 	That being so, she was 

senior to the applicant even in the grade of DOS L-II. 

Further, as seen above, the 3rd respondent was promoted 

on a regular basis to the. grade of DOS, L-I earlier than 

the applicant. Rightly therefore, she has been assigned 

tim higher senorit.y than the applicant, in the seniority 

list of DOS, L-I as on 1.1.1993. 

6. 	In the course of argument.s the 	applicant, 	was 

blaming his non confirmat.ion as UDC in time owing to the 

adverse 	remarks 	cont.ained 	in 	the 	ACR 	of 	1976-77. 

Alleging that 	proper 	procedure 	was 	not 	followed 	in 

communicatng 	the. 	adverse 	remarks, 	in considering his 

representation and lat.er  in communicating the orders 	on 

.his rerr 	entaticr 	the applicant argued that the advers 

remarks 	must 	go 	paving 	way 	for a review of his lat 

confirmtion as UDC which would 	enable 	him 	to 	scure 

promotions as DOS, 	L-II and DOS L-I with effect from the 

dates earlier than the dates on which he was promoted' to 

those grades and also secure him further promotion prior 
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to the date of his retirement., i.e., 31.8.1994. We are 

unable to consider the contentions of the applicant in 

this regard. 	In the first place, he has sought no 

relief in this application for expunction of the. adverse 

remarks cont.ained in his ACR for 1976-77 or for his 

confirmation as UDC from a date prior to 1.3.1980. 

Secondly, and more importantly, the issues regarding the 

adverse remarks and his confirmation as UDC earlier than 

on 1.3.1980 stand decided by a Division Bench of this 

Tribunal on 7.12.1990 in O.A.604/1989(F), We consider 	- 

it. relevant to reproduce below para-5 of the order in 

that. O.A. 

Coming to his non-confirmation while his 
juniors were confirmed w.e.f. 	1977, 	the 
applicant submitted t.hat. the DPC has adopted a 
wrong procedure by considering the adverse 
remark which was not communicated to-him in 
time and the representations against which was 
not disposed of. We have gone through the OPC 
proceedings in Question. It is seen that he 
was held to he not fit for confirmation because 
of the adverse entries in the ACR and also 
because a discipinary proceeding was pending 
against him. 	After the President expunged a 
part of the adverse ent.ries, the DPC met for 
review of the panels dated 8,11.1978 and 
27.8.1979 and in view of only the partial 

H 	 expunction of the adverse remarks in the ACR 
for the period ending 31.3.1977 as well as of 
the pendency of the disciplinary proceedings 
and the penalty imposed t.hereafter even in the 
review DPC, the applicant was found not fit for 
confirmation, 6oing t.hrough the proceedings of 

H 	 the review DPC, we do not find any infirmity in 
t.heir findings, 	Since the applicant was not 
confirmed before his juniors were confirmed, 
his position in the seniority list went. down 
which is only, natural conseQuence of his 
non-confirmation earlier. 	Then the furt.her 	 H.. 
Question argued by Shri Bhat is that the 
adverse ent.ries which has been communicat.ed to 
him after a period of six mont.hs have to -  he 
completely lgnored and t.hat they should not 
have 'been taken into account for the purpose of 
conf'irmaton, He invted our at.t.ention to 

H 	 .1 
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paragraph 138-F of Central Excise Circle and 
Di'ision Office Manual wherein it is stated 
tht adverse entries should be communicated to 
the Officer concerned only once in a year and 
wit.hin 6 months after the close of the year to 
whch the reports relate. He argued that the 
adierse entries not communicated within six 
months should be ignored and should not have 
been considered for disaualifying him for 
coifirrnation in the year 1978. 	If 	the 
applicant, was found unfit for confirmat.ion on 
the ground of adverse entries which should not 
hae been looked into than the grievance of the 
applicant arose in the year 1978 and when his 
reresentat.,on against supersession was finally 
diposed of in October, 1982. In that view of 

• the. matter, we cannot go into that Question at 
ths late stage. Further, the direction for 
the adverse entries should be communicated 
wihin a period of six months is intended to 
alert, the Report.ing and Reviewing Officers, so 
tht they would complete the procedure relating 
t.o'ACR in time. These rules are directory and 
if for some reason there is slight delay in 
cornmunicat.jon it does not mean t.hat the entire 
adverse remark should vanish from the ACR.. 
Fu't.her, in 1978 disciplinary proceedings were 
peding against, the applicant. and in 1979 in 
t.hé disciplinary proceedings a punishment of 
cersure had been awarded to him. Further, the 
Président has expunged only 2 adverse remarks 
inthe ACR of the anplicant for the year ending 
31.3.1977 whereas 2 other adverse entries have 
been allowed to stand. iNo reason as to why 
t.hese adverse entries should not stand 
exept.ing that they were communicated to him 2 
months lat.er  than the dat.e on which they should 
have been communicated has been either averred 
int.he applicat.ion or argued before us. 	As 
stated earlier, a delay of 2 months in 
communication of the adverse remarks or a 
slightly longer time taken for disposal of an 
appeal cannot. have the effect. of washing away 
the adverse remarks from the ACR. Therefore 
evn while the revew OPC was held there were 2 

-aderse. remarks for the relevant period and a 
proreeding 	was pending in the 

So we do not find any merit in the 
4,( 	rgi4ht of the applicant that he was ent.it.led 

Lohcnfirmed along with his juniors. 	The 
ipd 	edings for the years 1986 onwards also 

( 	 produced. 	We perused these 
' eJjhgs and found that to the selection 

LII, he was not selected because 

	

% 	-Jdift/ not, get. the reciuired grading. Shri 
AIR 	 was junior to the applicant in the 

of u.D.c. came. to be promot.ed earlier 
because he' became senior to the applicant by 
wayj of his earlier confirmation. So in that 
way also, t.here is no merit in the claim of the 
applicant. t.hat he should be given not.ional 
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promotion and confirmation w,e.f the respective 	I 
dates on which his junior Shri Patil was 
confirmed and prornoted. On a consideration of 
the facts and circumstances we are of the view 
that there is.no  legitimate grievance for the 
applicant," 

We are t.hus precluded from going into t.hose issues while 

deciding this aPPlication/. The applicant admits that he 

neither filed a review petition before this Tribunal nor 

preferred a Spec,al Leave Petition before the Supreme 

Court against t.hat. order. 

7. 	We have already seen that the lower senorit.y 

of the applicant i,n the grade of DOS L-I is due to his 

promotion to that grade much lat.er  than that of the 3rd 

respondent and that in turn was due to his lower 

seniorit.y in the. grade of DOS L-II) vis-a-vis. the 3rd 

respondent.. 	His late promotion to the grade of DOS, 

L-II was it.self due to his delayed confirrnat.ion for 

reasons which are on record. Thus, the applicant has no 

case to seek for a higher seniority, vis-a-vis, the. 3rd 

respondent in the grade of DOS L-I. 	As a seQuel, he 

also does not, have a case for promotion as 

Administrative Officer with effect from 29..1993, the. 

dat.e on which the 3rd respondent stood promot.ed as 

Officer. He is also not entit.led to any 
ii  

'(it.tapr r<1'  i e. t. 
! 	-( 	 1•• 

H
'  

is unfort.unat.e that. the applicant, in this 

\\appi1c'ao has not said a word about the adverse . / ••: 	..• 	.-, 
'ec.i.sión that. was given in O.A.no.604/1989(F). He has 

not, approached this Tribunal with clean hands. 	We are 

also constrained to the. obliQue manner in which he has 

H 
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found fault with the order of this Tribunal in 

O.A.04/ 1989(F) as in his rejoinder to the additional 

reply st.at.ement. We cannot approve of this kind of 

- aflegtions. However, we propose to leave the matter at 

'S  thai> •' 

. 1In view of the discussions above we hold that 

this 01ication fails and we dismiss it accordingly. 

Nn costs.  

- 	- .%••;•_ 	- - 

(3. RAMAKRISHNA RAO) 
	

(TV. RAMANAN) 
MEMBER(J) 
	

MEMBER (A) 

mr. 
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