
JD at ed 	6 N O-V 1994 
APPLICATIM NO: 

APPLMANTS,-_ 

V/S. 

RES PCNDEN T s 

To 

AX~,400l, 

Air 91, VA, "I, 

0_6 0 

Of the Qrdcr~ -Passed by the *:Lw' central AdMinistrative Tribuna, lspBangalq~re. --Xx-- 

Please find enclosed herewith a)copy of the, CRDFR/ 
Passed by 

ilk the, above mention4ad 

	

	 0 - 
QPPlication(s) n 

cp 

D E P1*UTR G I TMR AA Rj 
gm* 	 JUDICIAL BRANCHES. 



;~I I 	V9 I 	SHEfiT (contd) j.,,— 

Date 
	

Notes 
	

Orders of Tribunal 

CA, MA 

A~ / AA' I/ Lm 
ti I tl 

s4~ 

+ 
Li e 

44 k 4-~OL 
~-Ci Ilk 4- 

nj ~41- ) . 

TRUE. 

'T So 	n f lcof 
, Aiv"fTrjbt Central Administ fivs Tribunal 

Bangalore Bench 
Bangalore 

I 

IV 1 

In 



Dated: 2 8 nC, T1994 

	

APPLICATICN NO: 7co() 	199 X. r.- 
APPLICANTS: j 

VIS 

RESPCNDENTS:~~ YL---~ t4k; 
T 

To 

comnVi 

r4w. M000 
co !Vf vc~o) 

k-AT ll'lj+ 

ev Akw,~) AdvbCA& 
atobt. Z"04 

Centl~'I'r"ng 	"Pi0s Of the Ord 	Pas sed by the tal Administrative Tribiln 19r 

	

--Xx-- 	a #Ban~galqre, 

P~eas'e find enclesed herewith 
a COPY Of the ORDER/ 

	

Passed -by 	Triburlal 
mpntioned.appliclation(s) on 	2,9 	 thc!- above 

9k 
C, 

D 	y E ISTRAR 
E 	

M 
~hALBR CHES.: JUD IC i 

gm* 



CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH 

ORIGINAL APPLICATION No'.760/1994 

FRIDAY9 THE 28TH DAY OF OCTOBER t 1994 

SHRI V. RAMAKRISHNAN 	MEPMER (A) - 

SHRI A*Ni, VU33ANARADHYA 	PIEMBER (3) 

Shri ~3. - Alexander q 
S/o John Joseph, 
aged ~55 yearat 
No.5o i~p Chinmays Mission 
Hospi ~al Road, 
Indirs' nagar g 
Bangalore — 560.038* 	 Applicant 

(BY Advocate Shri Madhusudan Re Naik) 

I. state of Karnataka 
bYlthe Chief Secretary to 
Government of Karnataka.9 
Vi dhana Soudha s 
Bangalore — S60 001. 

2* Union of India, 
by It he Secretarys 
Deda-rtment of Personnel 
encf Training.' 
New" Delhi. Respondents 

(By Shri B-V. Acharya, Advocate Genebal assisted 
by Shri D*R* RajashakeraPPa for R1 and 

i 
I 	

Shri M*S. Padmara Jaiahs Senior Central Govt. 
..Standing Counsel for R2). 

0 R 0 E R 

S 	-IV R krishnan, MaLber -(A)s 

cc 

t. t, A9 	 The applicant s Shri Jo Alexander s has filed this application 

action 19 of the Administrative Tribunals Acts:1985t where he BAN 

as prayed for a direction that the cider ot'the Govto of Karnataka 

-(Annexure—'Al) p'lacing,-him under suspension a's* also the order of the 

*e*2*e 
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of) rejecting his app' l'againat the' Govt. of India (Annexurs 	 ea 

suspension order should be quashed. He has also prayed for -a 

further direction to thelState Govt. for revoking the suspension 

give 
order and to 	a suitable posting. 

2 	We admit this application and proceed to dispose off 

the same on merites 

3 	Shri Alexander# a senior 19A*So officer borne an the 

Karnataka cadrep wag appointed as Additional Chief Secretary and 

Commissioner and Sftretaiy j Finance, to the Govt. of,Karnataks in 

19910 He was appointed As Chief Secretary to the State Govto in -

1992e He was transferred as Chairmang Karnataka Appellate Tribunal 

on 1*12.1992 which took place soon after the present Chief Minister 

assumed office on 20,11,1992. The applicant was served with a 

suspension ordai 
L 23 3,1993 when he was serving as Chairman # Karnataka 

Appellate Tribune 1, 

4, 	The allegationi'against the applicant is that when he was 

functioning as Additional Chief Secretary and Commissioner and 

Secretary to the Govt. in the Finance Departmentp he committed-certain 

irregularities. in  Oiacing orders for purchase of computers from 

M/s. Claasik Computare q gangalore g and also payment of-,advance of 

IsO.S8 crores to one Shri Gokul Krishna of that fir4,,~A violstion 

of the accepted norms of purchase, It is noticed that there axe 

certain observations of the Learned Single Judge*of the High Court 

of Karnataka in Writ Petition No.21340/92, disposed off on the 2nd' 

3rd December, 1992 9 whers'ing his Lordship Mr. Justic"e-A.Ajendra Babu 

had allowed the said Writ Petition quashing inter-alia the State 

*003*o 
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Govt. order Uo.DPRR 63 DFR 92, dated 31.3.1992, tar purchase of 

computers from Mls. Classik Computers, Bangalore, and -declaring - 

that further action taken thersto'in pursuance of such order shall 

be null and void. The'State of Karnataka was directed to take 

further action as is consequential upon the said declaration. In 

P 

	

	March, 1993, the State Govt. had filed a complaint with the Central 

Buteau of Inviftigation to go into the transaction leading to the 

Govt.'s purchase order on Mte. Classik Computers and a payment of an 

adva nce of over lb.1.58.crares to Shri Gokul Krishna . The State 

Govt. also placed the applicant under suspension by its order dated 

.23.3.1993 which is reproduced belowl 

OPROCCCOINGS or THE roVERNMEiT or'KARNATAKA 

Subs-Suspension of Shri J. Alexander, IAS., 
issue of orders - rag. 

GOVERNMENT ORDER NO, DPAR 180 SAS 93 BANGALORE 
DATED 23RD MARCH JM 

Whereas it has come to the notice of Government 
that Shri J.Alexander, IAS., Chairman, Karnataka 
Appellate Tribunalt Bangalors t while working as Additional 
Chief Secretary to Government and Commissioner and Secretary 
to Government, rinance Department, has committed irregula-

-ritisa in placing orders for purchase of 100 Apple Macintosh 
Computers along with other equipments and other accesacritea 
at a total cost of lb.5.27 crores from FV8. CAassik Computers, 
Bangalore and payment of advance of Is.1.58 Crores to Shri 
Gokul Krishna of the said firm in violation of accepted norma 
of purchase. 

Whereas the commission of the acts referred to above 
constitutes serious misconduct which are in contravention of 
Rule 3 of the A.I.S. (Conduct) Rules 1968. 

-Whereas having regard to the circumstances of the case 
a formal complaint has b eon filed with CBI and Government is 
separately examLming the question of initiating departmental 
action against Shri J. Alexander, IAS., Chairman, Karnataka 
Appellate Tribunall and 

Whereas Government are satisfied that it is desirable to 
place Shri 3. Alexander, IAS., Chairman, KAT, under suspension. 

Now, therefore, in accordance with sub-rule I of Rule 3 
of A.I.S. (Discipline & Appeal) Rules, 1969,*Shri 3. Alexander, 

placed under suspension with immed te effect and until 

	

7PA 

	

	 I , 	1~ 	 further orders pending enquiry. 

-N 

__N /

P 	 During the period of suspension, the officer shall be paid 
subsistence allowance according to Rule 4 of A.I*S. (D&A) 

NO 	 C, i 
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BY ORDER AND IN THE NA ME 
OF GOVERNOR OF KARNATAKA 

Sd/--! 

.(SIDDARAMAIAH) 
UNDER SECRETARY TO GOVT. 

DEPARTMENT OF-PERSONNEL & 
ADMINISTRATIVE I REFORMS. 

(SERVICES-4)w 

The Govt* of India was also'informed of this order by 

the State Govt. vids' their message ~ated.27.3.1993. 

	

so 	Aggrieved by the order of suspension, the applicant 

	

I 	I 	 I 

approached this Tribunal in O.A*No.34Cl/93, This' application was 

rejected by this Tribunallby its 6rder dated 12.,4.1993 an the 

ground that the eppAcant i had not exhausted the remedy of appeal 

to the Central Govt.~aveilebls to himg—under law. Theiapplicant 

was directed toavail himself of the statutory remedy of an appeal 

if he was not satisfied with the result v he could approach the 

Tribunal again. Accordindly q the applicant filed an appeal dated 

26.4.19934 The same was rejected by the Govt* of India by its 

order dated 7/13th Dscembe!r q 1993 9 as at Annexure 1.01.' The applicant 

filed a reprosentati6n datled P.161994 to the Govt, of.Indis through 

the State Govt, requestLng1for reviewing this order,vejecting the 

appeal. As he was not informed about the result of the review,and 

as he come to know that the representation-was pot even foiwarded 

to the Govt, of India by the State Govt. 9 he has f iledthe present 

application dated 15o4*1994o 

6.~ We find that there is a decision in the State Govt* file 

passed in Februaryp 104 to forward the:representation for appeal to 



'in fe ct 'the same wa's forwarded only an the Govt** of Indis but 9 

1893ilg% after' a letter :was received from the applicant to the 

Chief Se6retary. This. representation -for 	 considered 

by the Govt of India and was rejected by tin order d 

* 

sted - ig.e.i994. 

(Annexure42-1). The CBI .has-since filed a charge sheet against 

the ipplicantand the State Govt, and the Central Govt.. have'Lesued 

sanction as.required by law for prosecution of the applicant. 

7* 	We have heard Shri MoRe.. Naikp the learned counsel for the 

applicant as 'also the learned Advocate General assisted'by Shri D.Re 

I Rejeshakarappe for R-1 and the lqarned Senior Central Govt. Standing 

he Coun,self Shri'MeS. 

, 

Padmarejaish for R-2. We have also perused t 

relevant files made available to us by Respondents No.i. and 2. 

Shri Naik pla6es before.us the following propositions: 

(A) Is order of suspension- 

0 violative of Rule 3(l) of AIS(D*A) Rules (Rules for 

short) 

ii) hag; been made with epplication of mind# there being 
no material or circumstance or objective satisfed 
tion of the Govt* to make the impugned orderT 

-And'arising out of same proposition, the other facet 

be 
' 
ing extraneous cons iderations - weighed and hence order 

is arbitraryg di. scriminatory.9 an act of legal malicep 
thus violative of Article 14, 

46
~Ql R 4 

1- 	 .(IB) is order dt,7th ~Oecomber g 1993 (rojetting the appeal 
by the Govt* of India) 9 being non—'reasoned out is Al 
unsustainable# is orbit ary and is made without 
consideration -of iorita.- 

P, 
(C) Is not the order of suspension at this point of tiffie f 

having been continued at this length of time -unreason— 
HANG 	 ob3m and unjust? 

ProposLlich No,As— 

In support of' his contention that the suspension order is 

viclative of Rule 3(1) of. the,.,,,AIS. (D&A) Rulesp Shri Naik argues that 

this sub—rule gives power to the Govt. to place under suspension a 

member of the service against whom disciplinary proceedings are 

contemplated or are pandingg if having regard to the circumstances of 



the c0e q the Govt* is satisfied that it is necessary or desirable 

to do so, The suspension order dated'M3,1993 which Us been 

Issued under this sub—rule mentions that Govt. is as arately 9xamin— p 

ing the question of initiating departmental'action against Shri 

Alexander, Accor4ipg to Shri Naik# this is differ&* from a-situation 

where disciplinary proceedings are contemplated against Shri Alexander. 

He also urges that departmental action need not necessarily be In the 

form of disciplinary proceedings. It couldv for examole g takethe 

form of calling upon the applicant to make good to'the Govt* any 

lossbrising out of the transaction without resorting to disciplinary 

proceedings, Shri-Naik',aubmitted that the applicant was not aware of 

the consideration of the'case leading to issue of the suspension order 

and he requested that weishould call for the file in this regard. The 

State Govt* made available the relevant file and we have seen the 

. noting of the Chief Socrbtary dated 23.3 1993 which recommended to 1he 

Chief Minister that Shri Alexander should be placed under suspension 

and this was approved by~!the Chief Minister on the same day. The 

noting:of the Chief Secritery was read out to Shri Naik. The noting 

refers to the fact that the Govt* had filed a complaint with the C*B*Io 

in respect of the Gowt.16 purchase order on PV9. Classik Computers and 

payment of an advance of lb,1.58 Crores to Shri Gokul Krishna* It goes 

on to state that the perusal of the complaint would reveal that Shri 

Alexander was substantially ihvolved in the entireprocess -which 

resulted in deviation from the rules and a hasty and improper purchase* 

As it was alleged that Shri Alexander was involved very substantially 

in the transaction, the need for placing him under suspension was also 

examinedo We may extract pares 3. 4 and 5 of this notel 

"3. Normally, an officer will be placed under suspension 
only if there is fair that his continuing will result in a bi6= 
carriage of justice. Howeverg it is also necessaryp particularl y 

eo*7*e 
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with high, ranking of ficerij that a message be sent that 
impropriety will not be tolerated* No one can accuse the, 
Government of having been hasty in this matter because it 
is more than three months since the Chief Minister wrote 
to the Union Home Minister and the Union Minister of State 
for Personnelasking that the CBI take up the investigation 
and now its having agreed 

' 
to do so,, our study of the file 

discloses the complete-involvement of this officer-in the case. 
This study has resulted in the filing of our formal complaint 
and in my view,_. it is sufficient to place Shri Alexander 
under suspan;ion. 

4o I s thereforas recommend that he be suspended 
immediately, 

- ' 

	
5*,Ahri Alexander is an IAS Officer and the suspension 

will be done under the All India Service Rules. Within 45 
daysp from the date of suspension, we are required'to frame 
the Article of Chargesp and if we fail to do so g we have to 
seek the Central Government's cons 

' 
ant to extend the period 

of suspension. In the instant case, it is possible that the 
CBI will file its charge sheet within 45 days.' If it fails 
to do so # because of its investigation involving other 
parties cr for any other reason g we will from's the Article 
of Charges based upon the records' available with us and the 
complaint we have already filed with the CBI. 

Sd/- 
(J.C. LYNN) 

CHIEF SECRETARY TO GOVT. 
23.3.1993" 

After he was appraised of this noting, Shri Neik submitted 

that noting reveals that the decision to* place the applicant under 

suspension was solely in view of the complaint lodged-before the 

CBI* Shri Neik urges that the entire examination was in the context 

A 
of~ an investigation relating to a criminal charge and the Govt.  

should have taken recour 

,- - ~t 

	 so to Rule 3(3) subJect to fulfilment of the 
Cc t b-k 	 rejuirements laid down in that sub-rule. The decision to place the z 

.6ffil~er under suspension an 23,3,1993 under sub-rule 30) which 

?c i as contemplation of disciplinary proceedings shows that there 8 4,~—G P, equ r 

was no application of mind an the part of the Govt. In this context v 

Shri Naik draws our attention to the observation of-the Supreme Court 

in the case of PoK, Naik Vs. Union of India AIR (72) SC 544 and 

contends that the Supreme Court had observed therein that such rules 

have to be strictly construed and if any of the requirements spelt out 

in the rule is not complied witht the order' is liable to be struck down, 
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He says that the noting in the file did not contain any decision 

to initiate disciplinary proceedings against Shri!Alexander. Even 

the order of suspension referred only to "separately examining the 

question of initiation of disciplinary proceedings" and this is not 

the same as contemptation of disciplinary proceedings. Shri Naik, 

while agreeing that contemplation does not mean a final decision 

on the file to initiate disciplinary proceedings contends that in 

the present, casel, there was ~no honest or b6naf ids or serious considera— 

tion as to 	
i 

-the need for starting disciplinary proceedings. According 

to him, the noting makes it I clear that what was intended was that if 

the CBI does not file a charge shoot within 45 days t the Govt. will 

frame the Article of Charges, in view of the provisions of the All 

India Services Rules* According to Shri Naik o this substantiates the 

contention that the Govt* 4 ! d not, make any honest or serious examine—

tion as to the Justificationlof the diaciplinary proceadingey but # 

merely wanted to take certai6 steps for the e0ke of superficially 

complying with the provisions of the rules* Shri Naik avers that 

I 	- this is certainly not' contemplation of disciplinary proceedings and 

as suchp the impugned order made under Rule 3(1) is unsustainable. 

lie 	Shri Naik further argues that the suspension order was made 

without proper application of mind. There is no doubt a reference to 

the purchase of computers and payment of advance which according to 

the Govt* constituted serious mia—conduct on the part of Shri Alexander, 

But 9-no material was available with the Govt. to arrive at such a 

decision except for the~ fact ~that the Hon'ble High Court had, set aside 	i 

the award of contract in a public interest petition on the ground that 

the same was in violation of,the accepted norms of purchase and was 

hastily awarded* He claims that there was no other material with the 

Govt. by which it could have come to an objective finding as to the 
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necessity or desirability of. placing an officer under suspension. 

Shri Naik refers in this regard to a number of court decisions, 

He contends that the only material available with the Govt. was 

lodging of a formal complaint with the CBI for investigation and 

it was routinely as;u'm-a'd that the CBI would request for an order 
.4 

of suspension* He further argues that -tha said order was not for 

the purpose of preventing.  anything which would impede the investigation/ 

or departmental proceedings. It was also not done so as to prevent 

misuse of power by the applicant or for facilitating investigation or 

as a step in aid of departmental proceedings. Its only purpose t  

Shri Neik alleges is to keep the officer out of e.job. Learned 

counsel seeks to'support his contention that there was no bonefide 

contemplation of departmental proceedings by the subsequent conduct 

of the Governmento The applicant was served with a notice dated 

3&5.1993 indicating the articles of charges against him as also the 

statement of imputation of misconduct in support of articles of 

chages. Shri Alexander submitted his defence statement an 1*6*1993* 

After this date#  the applicant had heard nothing from the Government. 

The lack of follow—up action t  according Shri Naikp amply demonstrates 

iitKk, there was no bonef ide contemplation of disciplinar y proceedings 
r 

iltA_ Naik also refers to a letter dated 10,12,1992 written by the 
C.: 	 applicant to the Govt, requesting the Government to appeal against 

thw judgement of the Learned Single 3udge in Writ Petition 
Ire, 

.vN' 	0340/ 92 and to give an opportunity to the applicant to A A 	!0044 

explain his position before the Government before it takes any 

view on the issue. The Government had not noticed this representation 

while issuing the impugned order. Shri Naik claims that this also 

substantiates his stand that there was non—application of mind by 

00010/- 



the Govt* while taking the drastic stop of placing! the officer under 

suspension, Shri Raikalso4entions that the Govto seems -to have 

been influenced by political pressures and other extraneous considers—

tions, He stated that 'there was a demand in.the Legislative Assembly 

on 23*3.1993 by somwALOn'bli Members to place Shri Alexander under 

suspension. The Chief Miniiter g whLls pleading in the House that he 

should not be Pressurised into taking any hasty action mevertheless 

proceeded to order the suspension of the applicant.-on the same day* 

Shri Naik submits that thielwas done as a result 
of 

extraneous pressure. 

The learned counsel argues that all this will show~that there was 

legal malefide# which makesithe impugned order unsustainable. Shri 

Naik also alleges that the Govt, had discriminated against the appli—

cant and states that some others who were charged with more serious 

offences were not placed under suspension and where they were suspended 

their suspensions were not continued* 

12. 	In the pleadings l,'the spolicent has alSOL sought to justify 

his action in placing the oider for purchase of computers as also 

payment of the advance to M/s, Cls.saik Computers, He has referred 

to 
. 
the role of the High Pow~red Committee which in 

, 
itially decided to 

got the opinion of, individuals and organisations with experience in 

computeriestion g regarding the usefulness of Apple Computert in the 

light of their actual experiencey and after getting the response from 

these organisations and taking into account the fact that Apple 

Macintosh have developed computers .which could take command and 

process information in regional languages decided in its meeting 

hold on 2.7,1902 to place the matter before the C.8binet. The applicant 

submits that the cabinet considered the matter on 3.7,1992 and approved 

the proposal to purchase 100 Apple Macintosh Computers from R/s. Classik 

Computer Systems and ratified the action taken earlier to,place the 

orders with this firm as also the grant of an advance to themo 
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Applicant says that the entire exercise was done by him with the 

bonafide intention of getting for the Statep computers of inter-

notionally accepted quality and reputation with capacity for process-

ing data and taking commands in English and Kannada. The $tate Govt. 

R-19 has bowever p controverted the version given by the applicant 

and hai-questioned the manner of presentation of the matter before k'A-

Cabinet and the rationale for making advance payment to Shri Gokul 

Krishna. 

I 
As has been stated earlier t the-Garned Single Judge of 

the High Court of Karnataka hod gone into this transaction on a 

public interest petition and had made some observatibne, A complaint 

has been lodged with the CBI which has submitted a charge sheet 

before the Court, We are concerned in the present application with 

the Justification for the suspension order and we do not propose to 

go into any contention touching the merits of the enquiry to be held 

by the department and also the prosecution which has already been 

launched against the,applicent, 

The learned Advocate General refutes the contentions of 

54~rj Naik that the suspension order is violative of the rules. 

He submits that when the suspension order was issued an 23.3,1992, 

it was done by virtue of the powers available under Rule 3(1) of 

u the Ri les. A complaint has been lodged by the Chief Secretary vide 

p-letter dated'19.3*1993 addressed to the Directorp Central Bureau 

of- Investigation. The same was registered by the CBI an 31.3,1993, 

The First Information Report with the CBI has shown the date and 

time of report as 31.3*1993 at 15*30 hours. The Advocate General 

states that Rule 3(3) of the Rules can come into play where an 

investigationg enquiry or trial relating to a criminal charge is 

***12eo 
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pending, In the present cesep the investigation commenced from 

31,1.1993 which is subsequent to the day the orders of suspension 

were issued viz. 9 23.3.1993. The Advocate General contends that 

the Govt* had rightly decided that the suspension should be ordered 

under sub-rule I of Rule 3 which requires contemplation of discipli- 

nary proceedings. The examination of the case leading to the 

issue of suspension order t according to the Advocate Gefieralg 

brings out the fact that the Govt. did contemplate disciplinary 

proceedings against Shri Alexander. The Advocate General contro- 

varted the submission that there was no application of mind. He 

says that it is not a eact that in a hurry to place the applicant 

under suspensiong the. Gcvto had mechanically referr ad to Rule 3(1) t 

when in fact # the materials available before it would warrant 

actiont if at all, under sub-rule 3 of Rule 3. He also states that 

Ln the present casep there are special features which have to be 

taken into consideration, The learned Single Judge of the High 

Court of Karnataka had made certain observations while allowing the 

public interest petition and quashing the Govt, order seeking to 

purchase computers from M/s. Classik Computers and declaring the 

relevant contract to be null and void .and un-onforceable and directed 

the State Govt* to take such further action as is consequential upon 

such a declaration. The Advocate General contends that the State 

Govt. had not only a right .but also a duty to look into the-judgment* 

After doing so and after due considerationg the State.Govt. filed a 

complaint before the CBI by a letter dated 19.3.1993 which has been 

registered by the CBI an 31.3.1993. After the lodging of the 

complaint with the CBI j the matter was further examined and the 

Govt. decided to place Shri Alexander under suspension. The Advocate 

General argues that rule 30) requires contemplation of disciplinary 



proceedings which means that the Zoyt, should seriously consider 

initiating such proceedings and it is not necessary that a final 

decision should have been taken in this regard before taking 

recoruse to the power available under Rule 3(1). The noting of 

the Chief Secretary shows that the disciplinary proceedings against 

Shri Alexander werqjLn fact 9 contemplated and the wording in the 

suspension order thdt the "Govt.- is separately examining the question 

of initiating departmental action" is not violative of Rule 3(1). 

The reference in the order that aformal complaint,has been filed 

with the CBI highlighted thegravLty of the offences The 16 . Brned 

Advocate General submits that the reference to the departmental action 

in the particular context of the case was clearly intended to mean 

disciplinary proceedings. The applicant was also served with the 

hrticles of charges and the statement of Lmputation,-of bLecoAduct 

by a noti . cedated 3.5,1993. The Respondent No.1 have produced before 

us the State Govt. file dealing with this matter and the A6ocate 

General submits that the file will show that the Govt. were serious 

with regard to the disciplinary procesdings g but t on 4.4.1994, 

decided not to continue parallel disciplinary Proceedings since 

sanction for prosecution had already been accorded. All this will 

bear out the argument that the Govt* had # in fact # contemplated 

-,%is 	inary proceedings t when the decision to place the officer under 

susp9ne n was taken an 23,3,1993. The learned Advocate General also 

sn~p~ rt allegation that there was no objective finding as to the 

aces i or desirability of placing Shri Alexander under suspension. 

ar was issued in the context of contemplation-of disciplinary 

proceedings and not merely because the CBI would conduct an investiga—

tion. It was not based an a mere assumption'that the CBI would 

request for order of suspension. The lodging of 
. 
the complaint with 

the CBI giving a number of details would demonstrate thatcthe 

concerned authorities of the Govt. had applied their mind, To our 

query as to how the representation of Shri Alexander dated 10*12.1992 
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referred to by Shri Naik was dealt' with p the Advocate General says 

that the relevant file is not evailableg as presumably it has been 

taken away by the CBI. In any casep according to him o the request 

of Shri Alexander seemsto have been only for filing an appeal 

against the judgmBnt'oi th8learned Single Judge and that he should 

be heard before the Govto takes a decision relating to filing of an 

appeal. The Govt. had decided not to file an appeal, butp the 

applicant had preferred a writ appeal limiting to challenging some 

uncomplimentary references stated to have been made against him. 

The"Advocate General argues that the applicant had not produced a 

copy of the letter dated 10,12.1992 -nor has he taken it as a serious 

contention in his pleadings and the fact that the Govt. chose not to 

give him a personal hearing before deciding not to file an appeal 

would not in any way vitiate the order of suspension. The Advocate 

General also denies-ithe contention that the impugned suspension order 

was issued on account of political pressure and extraneous considera—

tions. It was the right of the Honuble Members in the Assembly to 

express their feelings an a matter of public importance, The Hon'ble 

Chief Minister had not committed himself in the House that W.-would 

suepend the applicant, On the other hand,, he emphatically state&r 

that he would not be allowed to be pressurised or -boarce"d by them. 

an  this issuet butp assured them that all actionthat is appropriate 

in the circumstances of the case would be taken.:.The Advocate General 

submitted that this bears ample testimony to the fact:that the 

Chief Kinister had not ifw_4;~Wm~ to any political pressure, Howeverp 

after the file was put up to him with the views of the Chief Secretary 

that evening, he accepted the recommendation that an merits$ the 

applicant should be suspended, 

000150* 



The Advocate General. also has brought to our notice that 

after' a decision vas taken in early Aprilp 1994, not to pro6eed 

withl 
i 
parallel disciplinary proceedings s the question * as to whether 

an addendum should be -issued to the main suspension order' incorporst—

ing lb—rula 3 aldng'-with sub—rule Vwas examined. But q no decision 

has so far been taken. 'Advocate G8neralv however, arguesthat as the 

disciplinary proceedings have only been postponed and not dropped,, 

there, is no legal infirmity in continuing with the original order 

of su'spension dated 23.3.1993. He also does not agree that the 

applicant was subjected to any discriaiination in as much as he was 

suspended while some others against whom there were criminal charges 

were not subjected to the same treatments. He contends that facts in 

each case will differ. The applicant has to demonstrate that persons 

similarly placed and involved in the same transaction.had been dealt 

with differently and-he has not donb so, 

The learned Advocate Generall further reminds us that this 

Tribunal does not sit as a Court of APP861 and while undertaking 

judicial reviewp. it  can go into the decision making process9 buts.-

shoul8 not substitute its judgment to that of the concerned authority. 

'T~ 	-so asserts that the to I A 	 cased cited by Shri Naik where the suspensions 

d 	set aside by the Courts are.those where there*were no 

terl's 	In the present ceseq 'there are ample materials justifying 

thRrEFG~V% a action. The Advocate General submits thatp in fact # the 

'difference in this case is that the materials are contained C 
OANG P~ 

the judgment of the learned Single Judge of the High Court. 

16* 	We have bestowed our earnest consideration to the submis— 

sions made by both parties. The- first question that arises is whether 
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the ingredients stipulated in Rule 3(1) of kIS (D&A) Rule's have been 

satisfied in the present case. We may extract the relevant portions 

of Rule 3'(1):. 

"If p having regard to the circumstances in any case 
and where Articles of Charges have been drawn up # 
the nature if'thezharges q the*Govt. of a State or 
the Central Govt. 9 as the case may be, is satisfied 
that it is necessa 

I 
ry orchsirable to place under sus—

pension a member of the services against whom disci—
plinery,-proceading;s -ere contemplated or are pendingt 
that Govt* may 	 pass an order placing 
him under suspension *** pending conclusion of the 
disciplinary proceedings and the passing of'final order 
in the case." 

As suchp the prerequisites for taking recourse to Rule S(J) are 

that 3 (a) disciplinary proceedings should be contemplated against 

the officer to be placed under suspension and (b) that Gout. should 

be satisfied that having regard to the circumstances of the casep it 

is necessary orebsirable to take such a step, 

17. 	As to the meaning of the term "contemplation" 9 it is agreed 

by both sides that it is not necessary that there should be a final 

decision on the file to initiate disciplinary proceedings. What is 

required is that thers*should be a serious consideration- as to the 

need for initiating disciplinary proceedings. The learned counsel 

for the applicant contends that there was no honest or bonsfide consi—

deration for taking up disciplinary proceedings and as such it does 

not amount to contemplation. Shri Naik contends that the order of 

suspension prefacing the fact of a formal complaint'having been filed 

with the CBI is indicative Of the circumstances of'sn investigation 

or enquiry relating to a criminal charge. According to 6p, the 

suspension order has been issued solely on this consideration. Rule 3(3) 

of the Rules gives power to the tovt, to place under suspension a 

member of the service against whom an investigetiong enquiry or a 

1 	 ***17** 
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trial r1elating to,e criminal charge is pending ~subject to fulfilment 

of the conditions laid down in that sub—rule. The present orderp 

however g has been issued under Rule 3(1) which requires contemplation 

of disciplinary proceeding6. -Shri Naik contended this is not a case 

which Can fall under the category of Rule 3(1).ai nd the impugned order 

is bedibeing violative of the relevant statutory rule. 

We havis gone Into this contention and find that the order 

of sus~ansion Mo doubt.refors.to  the fact of a complaint having . been 

lodged with the CB1. The Advocate General contends that this refer.—

once is only to highlight the gravity of the offbnee in,respect of 

which disciplinary proceedings against the officer were contemplated 

and it was not meant that the suspension was ordered only an account 

of thelfact that a complaint had been lodged with the COI, The 

relevant portion of the suspension order reade as followst 

*Whereas having regard to ths circumstances of the 
case a formal complaint has beenfiled with .CBI 
and Government is separately examining the question 
of initiating departmental action against Shri 3.. 
Alexandery 1AS., Chairman g Karnataka Ap~ellate Tribunal." 

This warding supports the contention of the Advocate General. 

Shri Naik argues that the noting ofthe Chief Secretary 
R A r/~, 

if the CBI does not file the charge e" 	re Ar d to earlier mentions that 

VY 
sheat'-ea, liert the Articles of charges will'be framed based upon the 

ds v 4~z, 	 reco5, 	silabla with~ the Govt. and the complaint already filed with 

tPjkCB 	According to Shri Naik 9 the Chief Secretary's noting 

OA PV 
d 23*3.1993 should be construed not as a bonafide consideration 

for starting disciplinary proceedings s but more as a matter of form 

to superficially comply with the Rules* 

We are unable to agree with the contention of the learned 

counsel in this regard. The Chief Secretary # while discussing the 

alternative gibtetIen of filing.of a charge sheet by the COI within 
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45 days had specifically mentioned that if the CBI fail to file the 

charge sheet t  the State Govt.!  will frame the brticlas of charges 

based on the records available with the Govt. and the complaint 

The complaint lodged which had already been filediwith the CBI. 

by the Government with the CBI is very detailed and the Chief 

Secretary's note dated 2393*1993 also shows that the "study of the 

file discloses the complete i:
nvolvement of the officer in the case"* 

This clearly indicates that there were sufficient materials available 

with the Govt* for proceeding with the disciplinary enquiry and it 

was not merely for the sake of form that this exercise was to be 

1 of the relevant State Govt. file dealing undertaken, A perusa 

with the matter shows that the notice containing the articles Of 

charges and the statement of imputation of misconduct was served an 

the applicant on 3.5.1993. :The State Govt. had also processed the 

question of appointing the'enquiry officer and presenting officer 
p 

in June/ July t  1993 In 3ahuary g  1994 9  some names as enquiry officer 

were proposed by the office for consideration. But t  it was decided 

that the question of appointing an enquiry officer would be considered 

after one month, On 4*4*19949  it was decided by the Govte that as 

sanction for prosecution had already bean accordedg parallel discipli—

nary proceedings werenot called for at that stage, This subsequent 

conduct lands credence to the Govt. stand that they had in factq  

contemplated disciplinary proceedings when the decision to place the 

officer under suspension was taken an 23,3,1993, In view of the 

above t  the phraseology used in the suspension order 
Viz. t  "separately 

examining the question-of initiating departmental action" can be 

taken to mean contemplation of disciplinary proceedings as required 

under Rule 30). 
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18. 	The second requirement under Buie 30) is that there 

has to be satisfaction on the part of the Govt. that having regard 

to the circumstances of the case t  it is necessary or desirable to 
I 

issue the order of suspension. Such satisfaction has to be objective 

and has to be exercised in accordance with some norms as this power 

cannot be exercised in an arbitrary manner. There are instructions 
I 

of the Govt. of India which are contained in the Dept, of Personnel 

Dome Nall/4/74—Eett.(A), dated the 9th Augustp 1974 9  which spell out 

the circbmstences and types of cases in which suspension cen be 

ordered. We may extract the relevant portions of.  this Come 

"(a) An official may be placed under suspension only 
in the following circumstencess— 

W w, here the continuance in office of the Government 
servant will prejudice investigation g  trial or 
any inquiry (e.g.9  apprehended tampering with 
witnesses or documents); 

where the continuance in office of the Govern—
ment servant is likely to seriously subvert 
discipline in the office in-which working; 

where the continuance in office of the Government 
servant will be against wider public interestp 
e.g.9  if there is a public scandal' -and it is 
considered necessary to piece the 

i 
 Government 

servant under suspension to demonstrate the 
policy of the Government to deal strictly with 
officers involved in such scandals o  particularly 
corruption; 

 

10  

VG P,\, 

where preliminary enquiry into allegations made 
has revealed a prima facie case justifying 
criminal or departmental proceedings which are 
likely to lead to his conviction and or dismis—
salp removal or compulsory retirement from 
servical and 

where the public servant is suspected to have 
engaged himself in activities prejudicial to 
the interest of the security of the State. 

A  

 

(b) Even in the above circumstances q  an official may be 
placed under suspension only in respect of misdemean—
our of the following type: 

oo*20*o 



(iii) serious negligence dereliction of duty resulting in 
considerable loss to Government; 

Uv) deserti7on' -a'f duty; and 

(v) refusal or deliberate failur.e to carry out written 
orders of supervisory officers*" 

We find that the Govt. of Karnataka had also issued an 

Office Memorandum No.OPAR-13~SDE 85, dated the 3rd 31 ulyq 19859 which 

refers to the circumstances under which Govto servant.may be.placed 

under suspension. Para 2 of lithis 0,,M9 reads as follows$— 

"2* Circumstances u6der - which Government servant may be 
placed un or suspensions 

where continul ance in office of the Government 
servant willlpreJudice the investigationt: trial 
or any l inquiiy (i.e. apprehended tempering with 
witnesses or~documents). 

where continuance in office of the Government 
Servant is'lik8ly to seriously subvert discipline 
in the:officb in which the Government Servant is 
working; 

j 
ift) where a Government Servant is' prosecuted for any 

offence commi,tted in the course of his duty invol—
ving moral turpitude; 

Corruptiong embazzlement or misappropriation of 
Government, m,6ney or money 

. 
of a foreign employer 

under whom the Government Servant has worked an 
deputation or otherwisep possession of dispropor—
tionate assets, misuse of official powers for 
personal go I 

n. 

servioUs ne6ligence and dereliction of duty re—
. sulting in considerable loss to Government and 
to the foreign employer while the Government 
Servant hadl~worked on deputation. 

return to duty after unaUthorised absence. 

refusal', crAeliberate failure to carry out 
written orders of superior officers." 

ve*21*9 
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When we see the contents of the complaint lodged by the 

ChLef Secretary with the CBI dated 19.3.1993 read with the noting 

of the Chief Secretary to Chief Minister dated 23.3.19.93 referred 

to earlierp it is reasonable to take the view that the allegation-f 

against. 'the officer are such that more than one circumstancei 

laid down in these 0.~s_has been satisfied and that the type of 

misdemeanour charged is also such that it can be brought i;*o the 

ambit oi sub-Para (b) of the Govt. of India DeM, dated 9.8.1974. 

Wag accordingly, hold that this prerequisite has also been satisfied. 

190 	' 	Shri Naik refers to the decision of the Supreme: Court in 

the case of P.R. Naik Vs. Union of India (AIR (1972) S.C. 544). He 

I 
submits that even though this decision was rendered * whan Rule 3(1) 

of the Rules was not amended to include contemplation of disciplinary 

proceedingst the principle laid down by the Apex Court that such 

provisions should be strictly construed is relevant for the present 

case also. He refers in'particulai to the following observations in 

Para 18 of this judgment* "The fact that these prejudicial consequOM-

ces automatically flow from the impugned order under the rules also 

lends support to our view that the clear and explicit language of 

~yle­3,muat not be so strained to the appellants prejudice as to 

authorise, an order of suspension an the mere ground that disciplinary 

y,proceedi6gi against him are contemplated. The precise words of 

Rule- 3 are~unambigioua must be construed in their ordi6ary sense. 

~_The drsftsman must be presumed to have used the clearest language 

-ta-'express the legislative intention g the meaning being plain. Courts 

cannot scan its wisdom or Policy". It is the case of, the learned 

counsel that tie have to oo'nstrue strictly the wordl6g.Jof Rule 30). 

According to 	ihare was no bonsfide consideration for initiating 

departmental proceedings and there was no contemplation of disciplinary 

proceedings as Uid down in"that sub-rule. The fact that a complaint 

has been lodged with.the CBI cannot empower the Govto to take action 

*a *22** 
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under sub—rule (1) as the relevant sub—rule would be (3) which 

requires that an investigation relating to a crimin''al.cherge should 

be pending. In an' cage, as the CBI registered the FIR only an y 

31*3.1993-, no criminallchargle was pending an the day the suspension 

order was issued. Shri Naik, therefore t argues that the suspension 

order is unsustainable. 

We do not find any, force in this contention of Shri Naik. 

Even if it is held that the provisions of these rules should be 

strictly interpretedgin our iviewl the requirements of sub—rule 30) 

are satisfied in the present~cass as we have already held that there 

was contemplation'~ of disciplinary proceedings and the satisfaction 

of the-Govto as to the,.need for placing Shri Alexander under suspen—

sion was objective and was in conformity with the relevant guidelines, 

The case referred to by Shril Naik -is not of any help to. the present 

a  pplicant. 

20* 	The learned counsel for the.aPplicent emphatically stated 

that the impugned order was made without application of mind, The 

suspension order refers to placing orders for purchase of 100 Apple 

Macintosh computers and paymbnt of advance in violation of accepted 

norms. of purchase and that the same constituted serious misconduct* 

Shri Naik contends that no material was available with the Govt. to 

arrive at such a conclusion and that excepting for the fact that the 
I 

Hon'ble High Court has set aside the award of contract an a public 

interest petitiont there',was, no other material to form the opinion 

leading to the satisfaction of the Gout* as to the need for placing 

the officer under suspdnsionlo Shri Naik says that the only material 

available with the Gout, for, paissift the linpugned order was lodging 

of a formal complaint with the CBI for investigation. He further 

*9*23*o 
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argues thAt the Govt, seems to have assumed that the CBI would 

request for an order of suspension, . According to himp the impugned 

order was~not for the 
. 
purpose of facilitating the investigation or 

for conduct of the disciplinary proceedings or to preveni misuse of, 

power by the applicant-and that its only purpose was to keep the 

officer ;6t of' a jobs Besides, the, appii-cant's letter dated 10,12e1992 

addressed immedJtely after the judgment of the Hon'ble High Court 

requesting for appealing against the said judgment and to give him 

an pp 
. 
portunity to explain his position before Govt. takes any view 

on the issue was not even noticed when the impugned decision was 

arrived at. This q accordi9g to Shri Neik q also reveals non-applics-

tion of mind. He alleges that the considerations of political 

expediency g political pressures and other extraneous considerations 

had come into p . lay. This constitutes legal malefides making the 

idipugned order unsustainable* Shri Naik also refers to a number of 

Court decisions which throw light-on what is non-application of mind q 

what are the relevant instructions to satisfy the necessity or , desir-

ability for suspensionland what could be termed as extraneous considers- 

...'tions., He cites in this regard9 the following casest 

-.~J. AtKe Veeramani Vs. State of Kerala - (1974) KLT 630; 

) '; 2 T~'ram Deo a Vs, Union of India - (1954) 26 ATC 400; 

(1994) 26 ATC 642; 3'. S.A. Khan Vs. Union of India 

State of Orissa Vs. Vimal KUmeri Malathi -(1994) 4 SCC 126 and 

S. K,. Lakahmanan Vs, State of Kerala (C*A*No,1779/919 

disposed off an 26,5*1992 by Ernakulam Bench of this 

Tribunal)* 

21* 	The contention of Shri Naik that no material was available 

with the 
, 
Govto to suppor t the allegation that the supply order and 

payment of advance Was in violation of accepted norms of purchase does 



refers Secretary's letter dated 19*301993 is quits exhaustive and 

to the various Govt. instructionsp the role of the High 'Powered 

Committee p Technical Advisory! Psnelq etc. The submission of Shri 

Naik that no material was eveil lable- with the Govt. and that the 

suspension order was is sued mechanically on receipt of the. High 

Court judgment-is thus not borne out by facts. The obs 
. 
ervations 

of the kearned Single Judge of the High Court were specific and 

the contents of the complaint lodged with the CBI does show that 

the Govt. had gone into this question. It has been argued that 

o was lodging the only reason for placing the officer under suspensi n 

of a formal complaint with the CBI for investigation, We had earlier 

examined this.sopect and we agree with the stand of the.Advocate 

General that the State Govto l did in fact contemplate disdipli I nary 

proceedidgs against the officer and a reference to the complaint 

'demonstrate the with theCB1 in the suspension order was only to 

seriousness of the charge. we also do not find merit in the conten-

tion that the Govt* had rout!lnely assumed that the CBI would request 

for an order of suspension and that the order was not intended to 

eedings. We ilitate the investigation and or departmental proc 

fha, c a already hold he suspension order can be brought within the 

embit of Rule 30) as there was contemplation of disciplinary proceed-

ings and the order could be~btought within the framework of the guide-

lines issued by the Govtv oi India and the Govt. of Karnataka in this 

regard* No doubt,, the Chief Secretary in his note dated 23.310993 to 

1 pecifically referred to the relevant the Chief Minister has not a 

guidelines t But t he has stated in his not s that"it is necessary# 

y9 with high ranking o~ficers that a message be sent that particularl 

impropriety will not be tolprated." The nature of comPlainCagainat 

the officer and this observation would bring it within the'scope of 

the guideline* which Xey down the circumstances in which the 
officer 

can be placed under suspension. 
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22. 	Shri Naik also has referred to the letter dated 10*12,1992 

of the applicant regarding filing an appeal against the High Court 

judgment. A copy of this letter dated 10.12.1992 has not been 

produced. -We agree with the Advocate General that the Govto need 

not give an opportuaity,to the applicant to explain his position 

before-taking a decision in this regard and that the omission to do 

so would not vitiate the suspension order. The applicant also has 

not been able to establish that the impugned order was issued on 

account of political pressure or extraneous Considerations. As 

pointed out by the Advocate General#  the Chief Minister did not 

commit to any course of action on the floor of the House when there 

was a demand by some Hon'ble Members to place Shri Alexander under 

suspension. We find no reason to disagree with the version given 

by the Respondents that-the Chief Minister took a decision in this 

regard, later that evening, when the file was put up to him with 

the views of the Chief S Icretery and that he accepted the recommends-

tion that on merits tWOthe applicant should be suspendedo 

We have gone into the cases cited by Shri Naik and their 

-relevance to the present application. 

In VeeramanVs caseq  the Court had observed that the Govt. 

had been influenced by extraneous considerations and they had not 71 

d their mind to the questions involved and that the order was 

passed merely because of political pressure* In that caseq  Shri 

Vearemaniq  a senior Police Officer was placed under suspension an 

the ground that he was the seniormost officer present in the spot 

where there was use of force by the Police. The Court held that the 

order did not state that it has been passed in exercise of any 

statutory powers,' The Court also observed that the conclusion was 

*9*26*o 
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irresistible that there was no material before the Chief Minister for 

any misconduct by Shri Vearamani. The facts in the present case are 

quite different. and Veeramanile case does hot assist the applicant. 

In Turam Deogala ceset the Court had observed that the 

allegation of the ap~ii'~ent that the suspension was the out~come of 

the Minister's wrath for not appointing some candidates according to 

his wishes was not denied by the respondents. In the case of S.A. 

Khan, the Tribunal had held that the inference drawn from the attendant 

circumstances and departmental records that the applicant's suspension 

was not done by bonafide exercise of power. These two cases are not 

of any assistance to the applicant* 

The Supreme Court had held in the case of State of Orissa 

Vs. Vimal Kumari Malethi that an. order of suspension should be passed 

after taking into consideration the gravity of the misconduct sought 

to be inquired into or investigated and the nature of the evidence 

placed before the appointing authority, Further t such authority 

should apply its mind to . the above aspects and decide whether it is 

expedient to keep an employee under suspension. It would not be as 

an administrative routine or an automatic order to suspend an emplbyea. 

The Court had further hold that each case must be considered depending 

upon the nature of the allegaitionsp gravity of the situation and the 

indelible impact it creates on the service in the continuance of the 

delinquent employee. Furtherp it should not be actuated by malafidest 

arbitrary or for ulterior purposes. The suspension must be a step in 

aid to the ultimate result of the enquiry* The authority should keep 

in mind the public interest of the impact of the delinquent continued 

in office. These observations of the Hon'ble Supreme Court will not 

help the stand of the present applicent# as we have held that taking 

into account the facts of the casep the suspension order was in con-

formity with the relevant guidelines and was not arbitrary* 
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-In Lakshmanan's caseq the- Ernakulam Bench of the Tribunal 

hold th~t the order of suspension was passed on ex—parte and in—

complete enquiry during which the applicant was kept thoroughly 

insulated and that Govt* had no other material apart from the 

enquiry report. Its !~iiefore, held that suspension in that case 

was nol~ 
I based on reasonable and fair grounds, In the present case, 

Hon'ble High Court of Karnataka had dealt with a public interest 

Petition and had made some observations. The applicant was one of 

the respondents in that case. The complaint.before the CBI also 

indicates that the relevant records were examined to substantiate 

the allegations. It was observed by the Tribunal and affirmed by 

the Supreme Court in Lekshmanan's case that there was no mateiial 

before the State Govt. to pass the order of suspension. Such is not 

the position in respect of the present application. 

24, 	In the light of the foreCVing discussions # our answer to 

the first proposition is that the order of suspension was not in 

violation of Rule 3(1) of AIS (D&A) Rulesq and that the same was made 

with due'application of mind and an objective satisfaction of the 
_55— 

We also 	hat there is 'nothing to substantiate hold t 	 the allega— Govt 

tionjhat extraneous considerations weighed with the Govto for making 

the impugned order. 

Proposition JbI t 

2S* 	The applicant has also prayed for quashing the order of 

the second respondentg viz. 9, Govt. -of Indiat which ties rejected his 

'41 	
appeal against the order. of suspension issued by the Govt* of Karnataka. 

The main ground urged by Shri Naik against this order of Govt* of 

India, dated 7/13th December,, 1993 (as at Annexure V to the applics— 

tion) is that it is not a speaking order and has not decided an meri 
I 
ta 

*9928@* 
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judicial review and should gil 
I 
ve the_~,reaeoning for taking the decision 

and the decision In the abse~ce of reasons will have to be termed 

arbitrary, The Respondent No,2 9 Govto of Indiap submit..that it is 

not 6 fact that the appeal was rejected without due consideration* 

Respondent 2 assert that this I order is warranted onthe basis of 

facts and circumstances of the -case and consideration 'of the entire 

matter by the competent authority and it is a well considered deci-

Sion after examining each and'every. point raised by the applicant 

along with the comments of the State Govto It is further submitted 

that the whole exercise is in accordance with the Rule 19(2) of the 

AIS (D&A) Rules 9 which is the statutory rule dealing -with considers-

tion.of appeal by the Central 'Govt. 

26. 	At the direction of the Tribunalp the Respondent No.2p had 

m  de available to us the records relating to disposal of the appeal a 

and 
. 
review petition filed by the applicant to the ;GMtral Government 

but had. claimed privile6e under Section 123 of the Indian Evidence 

Act to bar its production for the perusal of the applicant or his 

Advocate. Shri Naik initially contested the -question of privile4ge 

and stated that such a claim;in respect of documents pertaining to 

quasi-judicial decisions is liable to be rejected, He also cited the 

decision of the Supreme Court in S*P, Gupta Vs. Union of India 

(AIR (1992) SC 149)* SubseqUent-lyt however g Shri Naik did .not press 

his ,initial request that therecords should be made available to him 

to enable him to assist the Court. He requested us to go through the 

records and if we are satisfied regarding the manner in which the 

appeal was dealt witht he would have nothing more to say, We note 

the submission of Shri Naik. We have accordingly gone through the 

relevant file of the Govt. of India No.105/4/93-ABD-I of 'the Depart--: 

ment of Personnel and Training. The appeal of Shri Alexander was 
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forwarded to Govt, of India by the State Govt. with their comments 

in 3unst  1991. We note from this file that on receipt of the appeal 

the matter was considered in depth at various.- levels of the concerned 

department, The factual position as also each of the-euntvnev of 

the applicant and tl;6 ;0mments.  of the State Govt*  thereon were gone 

into in detail. As there was a reference in the appeal petition 

to the filing of a public interest writ petition before the.High 

Court of Karnataka t  the Govt. of Indis t  obtained a copy of the 

judgment of the Karnataka High Court and went into the same* The 

rule position and the existing instructions of the Govt* regarding 

the circumstances in which an officer could be placed under suspension 

were taken into account. The appeal was finally rejected at the 

appropriate level. The subsequent review petition filed by Shri 

Alexander against the rejection of the appeal was also considered 

carefully by the department and this was also rejected. On a perusal 

of the Met  we find that the examination of the case has been done 

on the basis of materials available with the Govt, of India and after 

proper consideration of the relevant rules and instructions. We are 

satiified that this has been done in an objective manner and we 

carinck f ' ault the decision making process of Respondent 2 in this 

regardie lIt is true that the order rejecting the appeal does not 

give',the-.reasons for such rejection. ,but the noting in the file makes 

abundantly clear that the matter we -it 	 s gone into carefully and the 

decision was arrived at after proper consideration of all the relevant 

aspects* 

27. 	Ne t  thereforeg  hold that the order of Res;londent 2. dated 

7/13th Decemberg  1993g  is not arbitrary and it was made after.due 

consideration of merits. Our 	Proposition (B) is that the 

order of Govt* of India rejecting the appeal has to be upheld* 

ea*30*# 
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&oposition C I 

	

28. 	 Shri Naik brings out the fact that the applicant 

has been under suspension for' over 18 months and argues that the 

continued suspension of the applicant is unjust and unreasonable. He. 

states that even though.suspinsion is not a punishment it entails 

certain consequences detrimental, to the person concerned. Such 

consequences should be arrived at strictly upon fulfilment of the 

conditions embodied under the statutory rules and orders4 Shri Naik 

states that as the CBI has sihcalsubmitted a charge sheet and investi—

gation has been completed, itJs no longer necess-ary to continua the 

order of suspension. He alaoiclaims that the charge sheet filed by 

the CBI does not accuse 'the applicant of any crime except criminal 

cons ,piracy and that there is ho charge or allegation thEt the applicant 

had benefitted by the award of contract. He pleads that the prolonged 

order of suspension is demoraliaing. He also alleges that some others 

who have been.accused of,more serious charges than the applicant have 

been reinstated in service and the suspension in their cases have been 

revoked. Shri Naik submits that the State Govt. having set itself a 

yardstick k3.R exercise of:its discretion to revoke the suspension is 

required to exercise - such discretion uniformly. He quotas the 

example of some officers whose suspension has been revoked and also 

refers to some newspaperreporis which according to him would show 

that differential treatment isimeted out to officers and that the 

State Government is adopting a:discriminatory approach. 

	

29, 	In his replyp the Advocate General submits that a review 

as to the need for continued suspension of Shri Alexander was done 

after about six months after the issue of the initial order. He 

makes,available to us the relevant file, He states that it will be 

seen from the file that on 28,9,939 the Chief Secretary wrote to the 
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Director, CBI asking for his advice as to whether Shri Alexander's 

suspension thouldbe revoke or not in the light of the.information d 

the.investigation has thrown up. The Director CBI by his reply dated 

5,1103 advised that in view of the ~position of investigation obtain—

ing at. that time the suspension of Shri Alexander may not be revoked. 

This was ~ut up to the Chief Minister by the Chief Secretary an 10,11.13 PI 

and the Chief Minister agreed that Shri Alexander's suspension should 

be continded. On 6.1694, Shri Alexander while submitting his review 

petition o the Govt. of India.through the Chief Secrateryl Karnataka' 

had mentioned in his covering letter that as he had been under suspension 

for more t, han 9 months and as the CBI had completed its field investi— 

t gations 9 theSta' a Government themselves could revoke his suspension 

and requesied accordingly., While examining this request g the Chief 

Secretary 

"in 

his note dated 5.2*94 advised the Chief Minister that his 

susponsion,:should continue in view of certain discussions he had with 

the Directo6 t CBI. -The Chief Minister approved this recommendation by 

his' order dated 10.2.94. Again on 17.3*941, Shri.Alexander wrote'to the 

Chief Secretary appealing to the State Government to reinstate him in 

',­ddrv,ice.\" When this request was examined,, the Chief Secretary at his 
or, 

i~'Vel qiiql 	 age the 'question-would not arise ded an 22.3.94 that at this at 

the CBflLd sent its investigation report and sought for his prose— 

h i Alexander wrote a further- letter an 1,8,94 to the Chief 

-'S, creterY Where he had alleged discriminatory treatment as the State ~vu 

had allowed certain other officials against whom there 

were serious charges to be reinstated in service. He also stated that 

he had onlj two years of service left and a criminal trial with a 

large number of witnesses and six accused persons from different cate—

gories would naturally take a long time. He made one more request to 

the Chief Slecretary to reinstate him in service pending trial as was 

*6032/— 
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done in the case of some other officers. This letter was"replied to 

by the Chief Secretary by a d.o. dated 8,8.94. We may quote an extract 

of this reply which is relevint for the present cases 

"You have argued that suspension should be lifted 
..A:.-in your case as has been done in that of some others* You 

are aware of the high level-to which you have risen as 
compared with those other officers who were under suspen—
sion. You have been'; Chief Sedretary of the State. The 
decisions you took for which you have been placed urder 
suspension @ere take 

i 
k by you in the dual position of 

Additional Chief Secretary and of Finance Commissioner of 
the State GovernmanV, 	 !this . 	Reinstating an officer at' 
level would neceseari, ly require him to be given the respon—
sibility and authority commensurate with his seniority* It 
is a moot point as to whether this can be done when one 
takes into account the seriousness of the matter for which 
you have been charge sheeted." 

The:Advocate General submits that these records will show the need 

for continued suspension of Sbri Alexander was in fact reviewed on a 

few occasions. He also:~ denies that the applicant was subjected to 

discriminatory treatments 

30. 	Rule 3 (7) of the Al 
i 
I India Services (Discipline & Appeal) 

Rules provides that an order lof suspension shall continue to remain 

in force until it is modified, or revoked by the authority competent 

to do so. Rule 3(7) (c) states that an order of uspension made or 

deemed to have been made under these Rules may at any time be modifled 

or revoked by the authority which made or deemed to have made the 

order. Sutxrule 7 of Rule 3 ;of All India Services (Discipline and 

Appeal) Rules is identical with the provisions contained in Rule 10(5) 

(C 
of Central Civil Services lassificationt Control and Appeal) Rules t 

1965, The Government of India have issued instructions emphasizing the 

fact that even though suspension may not be considered as a punishment # 

it does constitute a very great hardship for a gover nment servant and 

in fairness to him# it is essential to ensure that this p'eriad is 

eee32/_ 
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reduced to the barest minimum* The Department of Personnelp Govto 

of India had in their O.M. dated 9*8.1974 had clearly enjoined that 

8 
cases of suspension should be reviewed regularly# particularly 

1~ kl&-- 
those Who" officials are under suspension for more than six 

months and wherever -it-is found that the official can be allowed to 

resum;' duties by transferring him to another post q orders should be 

issued for revoking suspension and allowing the official to resume 

duties with further directions as may be considered desirable in 

each individual cases This O.M* further stipulates that in order 

to keep the period of suspension to the barest minimum, the competent 

authority should take all possible steps to file a charge—shoet in 

a Court of Law where an official has been placed under suspension on 

account of a Court case or serve the chaige—sheat if disciplinary 

proceedings were contemplated I within three months from the date of 

suspension. These instructions are periodically reiterated by the 

Government of India and they will equally apply to the officers of I 

All India Services also* 

31. 	From a perusal of the file and from the submissions made by 

the,Advocate Gsneral# it is clear that after 10*2.94 9 the State 

Government had not undertaken a proper review of the need for conti—

nuance of suspension of Shri Alexander. T.ha authority who has to 

pass final orders an this issue is the Hon'ble Chief Ministers He 

had approved the continuance of the suspension by his order dated 

10.2,94, The subsequent decision on,22.3.94 was not taken at the 

Chief Ministerls level when the request contained in Shri Alexanderls 

letter dated 17*3*94 was sitaminedo The d.o. lEtter from Shri Alexander 

dated 1*8.94 to the Chief Secretary was replied to by the Chief 

Secretary by his letter dated 8.8.94 without taking the orders of 

Chief Minister. This reply is not specific but gives the impression 

eo*34/— 



34 

that the reinstatem;nt was not felt advisable* The State,Government 

have not shown any material to indicate thd;any subsequent review was 

conducted by them. It ist thereforep evident that the last effective 

review of the case was done only on 10,2,94. It is clear from the file 

that the State Government-hadinot adhered to the relevant instructions 

enjoinin'~ periodical review of such caseso 

	

32, 	Shri Naik submits th6t the prolonged suspension would demonst— 

rate that the government had not given a fair treatment to the applicant 

In the rejoinder filed by thelapplicantp there is a referents to the 

case of Shri Kampaiahp IPS and Shri Mahbshang IAS , It is claimed that 

the investigating/-prosecUting agency had made a specific request for 

placing these officers under suspension but no action was taken by the 

Government, There is a reference to the case of one Shri Guru Prasad, 

Inspector General of Police who was.suspended on charges of murder but I 

was reinstated in service pending trial# as also the case of one 

Shri Srivastava t IPS. It is also mentioned that Shri Ashok, KAS has 

been charge sheeted for cheatingg forgery etc, and is'facing trial 

but has been reinstated. Thal rejoinder submitted by tho.a'pplicaht 

also refers to certain nows—pa~pers reportewhich allege discriminatory 

treatment among different officerse 

	

33. 	The Advocate Genral submits that the facts in each case differ 
44, 

and that - the applicant has not established Oft that officers 'involved 

in the'same transaction have been treated differently t as according to 

him, this alone can substantial i 
to the charge of discrimination. The 

Advocate Genral points out that the applicant is not placed in the same 

position as the other delinquents*. He states that the charge against 

the police officers was in-the context of custodial death* The Advocate 

General also refers to the case of one Shri Bulls Subba'4,Rao who was 

placed under suspension by the State Government but whose appeal against 
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I 
the suspension - order was allowed by the Central Government. In thd;'casep I 

the State Government had necessarily to reinstate this officer in service. 

.1 

34, 	We do not propose to take any note of news-paper reports, As 

regards t~e cases of other officers referred to in the rejoinderl we do 

not know t 
i 
he details.of such cases, The State Government g however # has 

not denied the contention that some senior officers who ware facing trial 

for serious offences have been reinstated. It is expected that while 

considering every such casep the State Govt. would have gone into the 

merits taking into account the gravity orf the offenceg the nature and 

extent of~ ! the involvement of the officials and other relevant attendant 

circumstances, So far as Shri Alexander is concernedg it is clear that 

such a review has not been undertaken for quite some timep particularly 

after the investigation has been completed* 

3 S. 	Ti 
I 
he question thatne'eds determination is the effect an the initial 

us,4, on- order of the failure to conduct periodical reviews as required 

by t 	iructions. 

-A 
i Naik refers to various judicial pronouncements which accord- 

10~ m,point out to the need for reinstatement if the order of 

ensionl is continued for a long time. He refers to the case of State 

of Himachal Pradesh vs. BeCe Thakur 1994 (27) ATC 567. In that case the F 
k 

decision of the State Administrative Tribunal to set aside the suspension 
I 

order was Upheld by the Supreme Court as the suspension was continued for 

nearly two, years without substantial progress in the departmental enquiry. 

In the case of Shri Alexandert the CBI has submitted the charge-shoet and 

the present stage is one of enquiry into a criminal charge as the Court 

is still to frame the charges. In the case of Dr, Vellaiani Arjunan 

vs. State of Kerala (1988 (2) SL3 159) the Kerala High Court held as 

o*o36/- 
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unPtifiedIt continuince of suspension of an official who was due to 

retire shortly,in respect of charges where no serious penalty could 

be imposed and no effective action was taken to h6ld the enquiry* The 

facts in the present case are quite different . , In the case'af K9 

Rajasekaren vs. Chairmant Central Board of Direct Taxes decided by the 

Madras'Ranch of this Tribunal an 25,1,1988 (1988 (7) ATC 727), it was 

hold that the administrative instructions issued by the Government for 

periodical review of suspension and expeditious disposal of disciplinary 

Proceedings are binding on all departmental authorities. In that basep 

the applicant's case was reviewed onc 9 only after six months whereas 

he was kept under suspension for more than three years and the Tribunal 

hold that the suspension was tendered invalid. The same Bench of the 

CAT in P, Sathyahernath vs. Collector Of Customs (1986 (7) ATC 548) had 

set aside the su 
. 
spension order on the ground that the suspension was 

continued beyond the time limit prescribed in the'departmental rules. 

It further held that the Gove : 
rnment * shmi ld have been gone into the 

question of transfer of the appltent instead of suspension I 
.-firthere ws.s 

an apprehension that he might hamper investigation or t'amper with 

evidence. 

Shri Naik contends that in the light of these Court, decisions 

the continued suspension of the applicant is not - in order as it is 

lacking in fairness and the suspension order should be re~bked. 

37* 	The specific question as to whether failure on the part of the 

government to review the order of suspension would make the suspensi on 

order 
. 
illegal was gone 'into by the'Supreme Court in the case of Govt 

of Andhra Pradesh vs. Vo Sivareman decided an 3anuary 129 1990 (1990 

SCC L&S 443). The supreme Court while examining the instruction IS 

issued under Andhra Pradesh Civil Services (CCA) Rules (similar to the 

Central Government instructions) observed in pares 4 & 5 of the 

judgement as follows$ 

*e*37/ 
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*44, 	The case of the respondent before the Tribunal was thEt the 
suspension order dated March 21, 1988 was served on him an April 6j 
1988 and it could be operated only for 6 months ise. up to October 69 
1988. The government has not reviewed his lopension nor- continued by 
a fresh order and as such bb - should be deemed to be in service from 
October 6t 1988, The Tribunal has accepted that case with an obser-
vation3 

""Failure on the part of the government to review the order 
within six months period as required under Instruction IS 
in Appendix VI to the APCA (CCA) Rules rendered the suspen-
Sion order non est after six.months. The government has 
limited powers to extend the suspension period but that has 
to be done during the period of suspension being in force 
and any order issued subsequent to the expiry of six months 
cannot have retrospective effect since the rule does not 
permit for extending suspension with retr6spective effect,* 

Before us q counsel for the State contended and in our opinion very 
rightly that the view taken by the Tribunal is plainly erroneous and 
unsustainable, Firstp the government instructions an which the Tri-
bunal rested its conclusiong do not seem to have'any.statutory force; 
second the order ofeuspension after a period of six months would not 
become non est giving an automatic right to reinstatement in service. 
Our attention has not been invited to any provision of law conferring 
such right on a government servant who has been placed under suspen- 

-'sIbB%pending enquiry of a case against him Where the rules provide 
1drj,s-- ending a civil servant and require thereof to report the matter 
tcr-t.h 	arnment giving out reasonslbr not completing the investiga- 

~ndi 

er (~F,, ti on 'hr-i- quiry within six monthap it would be for the government to 
40 	

a 

c 

'review t a case but'it does not mean that the suspension beyond six 
es automatically invalid or non est. The only duty (5nths-, ~eb 

' 

j6i~6d bY, such a rule is that the officer who made the order of 
&Ispensilbii must make a report to the government and it. would be for 

N 
= 

 he J-e i'mylent to review the facts and circumstances of the case to 
oper order* o~ 	'eo ei 	 It is open to the government to make an order 

L g the order of suspension or further continuing the suspension. r iz_~ 
The order of suspension however s continues until it is revoked in accor- 
dance with the law. In the present caseg .on December 6. 1988 9 the 
government has made the order as follows$ 

OGovernment have examined the case of Sri V. Sivaraman# 
Assistant Labour Officer$ Nallore, who is under suspension 
pending finalisation of the ACB case against him and have 
decided that he shall continue to be under suspension in 
, 
. 
public irbrest* The next review will be taken up at the 
and of six months from the date of issue of this memo or 
until the finalisation of the ACB case against him, which- 
ever is earlier." 

* * *38/_ 
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5* This is not a retrospective suspension order but an order further 

continuing the suspension* The conclusion of the Tribunal to the 

contrary proceeds on the wron 
I 
g assumption that thaf irst order of qua-

pension has come to an and by the expiry of six months, Such an assump- 

tion is apparently une 
' 

ustainable. There wasno prescribed period of 

auspension,in the first: orde~. As we have alread indicated it does r 	 y 
not come to an end after siximonths. It continues till it is revoked g 

though it is necessary-to review the case once in six.monthe in the 
ntained in Appendix VI of the APCS (CCA) 

light of the Instruction 181,co 	
February 13 9 1989." Rules and the circular of the Chief Secretary dated 

It is therefore the,settled position at present that failure to 

conduct a regular review does' not render the initial order of suspension 

illegal nor does the oider become non-est. 

38. 	In view of this positiong the failure to conduct regular 

reviews in this case has not,automatically rendered invalid the initial 

order of suspension dated 230, 3993. We would t however t like to emphasise 
I 

that the relevant instructions as also considerations.of equity and 

fairplay require that the, need for continuance of suspensicn of the 

officer should be reviewed periodically. The ~tate Government's failure 

to conduct an effective review after Februaryp 1994would show that they 

have been remiss in complying with the instructionsg more particularly 

when there were specific requests from Shri Alexander for reinstating 

i 
him in service on various grPunds 9 including the fact that the State 

Government had taken the view that the prosecution in a Court of Law is 

not a bar for reinstatement in service in some other cases. Wev there-

forep direct the State Government (RI) to conduct a comprehensive 

review of the applicant's ca6, 9 in thelight of all relevant materials 

including. those envisaged in! the guidelines and take a,'decision as to 

I 
whether it is necessary to continuethe suspension of Shri Alexander in 

the present context. Shri Alexander is at liberty to file a detailed 

representation in this regard, If he chooses to file such a represents-

tion, he should do so within a fortnight from today and the State 

Government will conduct a review and dispose of any such representation 

* e *39/_ 
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by -,a speakin.g order within two weeks from the date'of receipt of ~such 

representation. Even if there is no such representation,, the State 

Government on their'own should undertake a comprehensive review and the 

decision flowing from such a review as to whether or not a suspension 

has to be continued has to-be taken within one, month from thedate of 

receipt ofta copy of this order. We answer proposition 10 as'above, 

	

39* 	in the result q we dispose of the present application with the 

following observations/ directiones 

We hold that the order dated 23*3*1993.of Ist respondent, 

namely t State.Government of Karnataka (An6exure-A) conforms to 

therequirements of the relevant rules and quidlines and as 

such the same has to be Sustained, 

We also uphold the order dated7th/.13th December g 1993 of the 

-_n'd respondent, Govt. of India (Annexure-D) rejecting the 

"one filed by the applicant, -dppe 

16.13 ~Oe 

	

c" 	As~- ~j:tAe at respondent had not conducted. We regular reviews as 

taj~tih-# ead for continued suspension of the applicant l we 

the State Government of Karnataka to conduct a 'review 
5PO 

king into account all relevant materials and'to take a decision.. 

within one month from the date' of receipt of.e copy of this 	'if, 

~J 
Sion of the applicant* If Shri Alexander files a representation 

J 
se9king reinstatement in servica q the State Government should 

ipose of the same by means of -a speaking order within two weeks 

I m the date of receipt of such a r epresentat ion 
I 

We 1~make no order - as- to, costs* 

P- 
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Member ~(J) . 
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