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DATED THIS THE THIRD DAY OF OCTOBER, 1994,

Mr. Justice P,K. Shyamsundar, yice Chéirman R

Mro To.V. Ramanﬂn, HBMbBr<A)

Mr. Jamal Navesd Ahmed -

Aged 34 ysars : '

S?o. Sri Abdul Samsed

2325/22, Anegundi Road

Idigah, 2nd Stags :

nysora. . TXX]

(By Dr. m.5. Nagaraja, Advocats)
vs.

1. The Senior Divisional Accounts gfficers
Southern Railway, Mysore.

2, The Financial Adviser & Chief Accounts
‘0fficer, Southern Railwey, madras,

3. Union ofilndia reprasénted by
Secretary to Govarnment

Ministry of Rajluways
Rail Bhavan, New Delhi, Y

(By Mr. A.N. venugopal, Advocate)
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Applicant

Respondents

T2V Rananan, menbes (A))

In this application under Section 19 of the

Administrative Tribunals Act, 1985, the applicant has sought

the following reliefsg=-

- " &) Te quash order No.P.431/Mis/Adm/ deted
4.3.1994 (Annexure-A5) and no.P.481/Mmis/
Admn. dated 25.3.1994 (Annexure-A6)
confirming the downward refixation and
ordering recovery as illegal and unjust,

b) To declare that the pay fixed by the
respondents in order no.87 dated 7.3.1991
as correct and to implsment the samg by
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grant
with

ng all consequential benefits
nterest at 18% per ennum,

iit) To au?rd the cost of this application,

iv) To pa!s such ot
Hon'ble Tribun
in thg circums

2, ‘The flacts of ti
applicant had Joined the

Accounts Assistant in may

and promoted tg the cadr

from 1,4.1987 in the scals of R 1403-2600.

he sought trans

considersd andlqllowed.

(Annexure-ﬂ1),fhe was trdg
inter Railway t
Junior Accountsl Assistant

The applicant joined the

I

27.11.1990. By an order
the Southern Ra
as personal pay in the sg
27.11.1990 F.N,: The org
the Southd

(ra-zz)(4

en transfer tg

under Rule 1313

de (IREC

East pay d

higher post, in{the scalﬁ

Eétablishmant C

recognised the

her orders as this
1 desms fit and expediant,
ances of the case,

n

Le cass in brisf ers that the

South Central Raeilway a&s a Junior
» 1993 and later he was confirmed
of Accounts Assistantswith affect

Subsequently,

fer to th+ Southern Railway which was

By @n order doted 16.,11,.,1990

nsferred tp the Southern Railway on

ransfer OT bottom most seniority basis as

in the scale of Rs 1200-2040,
Soﬁthern Railway at Mysore on

issued on 7.3,1991 (Annexura-a2)

ilway fix%d his pay as R 1500/~ plus Rs 20/-

ale of Rs 1200~-2040 with effeci from
er itself makes it clear that his pay
rn Railway at Mysors was fixed

Xii) R=I1 of the Indian Railuay

fd; short ). This pay fixation N
rawn by him as Accounts Assistant, a

of Rs 1403-2600 in the South Central

Railway. 0n 18#2.1993 (dnnexure-AS) an office order was

issusd by the Dgo's offic
[

his pay as on 2£.11.1990

was refixed at fs 1380/~

ey Mysore, Southern Railway, by which
when he joined the Scuthern Railway

n terms of para 603 of the Indian

ess:3/=
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Railway Establishment Manusl (IREM for short}. hggrieved

by this order, the applicanﬁlapproached this Tribunal which
struck down the impugned order at Annexure-A3 in sp far as

it pertsined to the applicant on the ground that the principles
of natural justice had not been followed in t hat tﬁe applicant

was not civen a show cause notice abput refixation of his pay
to his detriment. The Reilway administration was directed to
issue & show cause notice to him and to dispose of the matter

relating to refixation of his pay after considering his submis-
sions, if any, Acéordingly, the Southsrn Reilyay issued a shou
cause notice to the applicant on 4,3.1994 (Annexure-A5) stating
that his pay had been inadvertantly fixed earlier under Rule 1313
(FR-22)(a)(ii) R-II of IREC and that his pey was to be Tefixad
under Rule 1313(1)(8) (3)R-I11 of IREC and also as per the clarifj-
cation.issuéd by the Chief personnel gfficer, Sguthern Railway,
Madras, vide his letter No.p(R)524/fixation of pay/vel.11,

dated 30.6.1993, end that upon refixation the over paymsnt made

to him to the extent of fs.10,843/- would bs recoversd at

the rate of Rs.200/- p.m. from his salary, The applicant represented

against the proposal to refix his Fey to hic disadvantage. Byt

his representation was rejected (&nnexure-AG); hogrieved by this

the applicant has come up with thiSﬁéﬁﬁliﬁé

2

3. We have heard the lsarned counsel for the applicant

and the lsarned standing counsel for the respondants,

4. It is an undisputed fact that the applicant on

%ﬁransfer to the Southern Railwdy at his own Teguest and willing

N : \X

-tg hold a lower post in the scale of Rs.1200-2040 assumed charge

¥
ey :
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not 1
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the relavant time the rule that
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Bake of clsrity the entire Rulqﬁ}B\EN@)

which has 3 sub-%lauses anB an Explanatjion i{& reproduced belows-
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1 substantive pay of & railway
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holds 1lien on & permanent post, other
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servant who is appo
on time sgale pay il
(a) If he
than tenure
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(1)
the a

ing to sy
tial pay,
the subst
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hen appo}
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1 pay, th
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' such timd
ent in th

sumption j[of duties or responsibilitiss

of greater importance (as interpreted for the
purposs of Rul
attec
as in
above
old p

1325 i.€., FeR. 30) than thoss
ch permanent post, he will draw
e stage of the time scale next-
antive pay in respect of the

ntment to the new post does

h assumption, he will draw as

e stage of the time scale

to his substgntive pay in

old post, or if thers is no such
8 next below that pay plus

personal pay equel to the differences and in
gither case willl continue to draw that pay

as he would have received an
e tims scale of the old post or
after which an increment 1is

gntive paa
draw that

(444). when appj

on transf
227 (2) Fgq
ecals of {

kR confirmd
gangman wh
& prcbatidg
ged in thz

on (Power)

“the time

ime scale of the nsw post,
sse Bul if the minimum pay of ths
he new post is higher than his

in respect of the old post, he
minimum 8s initial pay:

intment ‘to the ‘new post 18 °

r at his written request under
R,15A) and maximum pay in the

he post is less than the substantive
of the old post, he will draw that
isl paye

d Ganoman of the Civil Enginseering

¢ has completed two years regulsr

n has not been extended by & specific
orders geoverning confirmation,

usst as a Khalasi in the Mechanicel
Depertment, Traffic and Commercial

f the Engineering Dspartment, shall havs

scale of Kheiasi at the stags equivalsent

to the pay drawn as Gangmdn; if there is nc such stags, at the stage

rext below, the d
absorbed in futy

ifference
ITe increa

being trated as personal pay to bs
es in pay &s Khalesi, subject to the
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condition that in no cass the meximun of the
time-scale of the Khalasi is excesded; and

In 811 other cases, the benefit of completed
years of service in the higher post of Gangman
may be given, for the purpose of advance increments
in the lower post of khalssi subject to not exceeding

the pay drawn as Gangman or the maximum of ths
time-scale of Kkhalasi,

It is, therefore, surprising that Rule 1313 of IREC as
amendsd by substitution as late as on 12.12,1991 and the

clarification given by the chisf Personnel pfficer, Southern

Railway thereafter on 304641993, which was with reference to

the eforesaid amendment made to Rule 1313, should have been

followed to the detriment of the applicant in the sensg that
his pay was sought to be réfixed in accordance with the rule
which was not in existence‘as on 27th November, 5990 when the

épplicant joined the Southern Railwdy, The revised ruleg came

into force on 12,12.1991 only. (The amendment order dated
12,12.1991 makes it clear that the amended rules would come into
force from the said date), Therefore, the amended rule 1313 of
IKREC, which is a set of rules framed under the provisc to
Article 309 of the Constitution, applied only prospsctively from
12,12,1991 and cannot have retrospective applicaticn. The
applicant having joined the Southern R2ilway, cn transfer, as

long back as 27.11.1990, much prior to ths amendment made to

Rule 1313 of IREC on 12.12.1991, cannot certainly be brought

5. ) Learned Standing tounsel for thé respondents
contended that‘the earlier ordsr refixing hie pay was issued

under para 603 of the Manual and the fixation done now after this
Tribunal's order in 0.A. N0.994 of 1993 is alsg in line with the
provisicn contained therein, No doubt, the first ordsr

refixing his pay (Annexure-A3), which was quashed by this Tribunal
in DA, 994/1993 was purpbrted to have been iésued under para 603

of the said mManual., However, thet issue is not quite relevant now,
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because the impugned lettqr 8t Annexure-A6 which was

issued later does not mak' ahy mention at all about

o .

Pera-603 of the Menusl, but refers to Ruls 1313 1 (a) (3)

R-11 ol IREC. 1In any caselthe aforesaid para 603 of ‘the menual

does not have any legal vapidlty for, aven as

Standing Counsal‘admitted, it is only a compendiun of

\
instructians,‘an# unlike IREC, nmot rules

Proviso to Article 309 of the Constitution of India,

We, therefors, sge no substance in this argument.

6, It iJ, therefoge, crystal

clear that it

the learned

framed under the

was rule 1313 (Fﬂ~22)(a)(ii)R—II of IREC, as it then existed,

prior to the amendment madg therein aon 12,12, 1991,

that

applied to the case of tha @pplicant as regards fixation of

his pay as on 27.11.1990 (A.N.) on his transfer from a

higher post (fs 1400-2600) h the South Central Reiluay to a

lower post (Rs 1200-2040) in| the Southern Railway and the

pay fixation in his case waF, thersfore, correctly done by

the office order dated 7.3,4991 (Annexure-A2 ),

7 In view of the oregoing, this application

T succeeds and is allowsd, Twe letter dated 25,4.1994 (Annexure-As)
T N‘\\f‘"ﬁ.
TR
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£ by whlch Tevised pay. fixatign to the disadvantage of the applicant -

has been mads and Jrecovery df a sum of fs 10,849/~ stands
Ay

; | i}j , , ordered is hereby guashed. |The @pplicant will stand governad

“Yiuo ) by the office order no.g? dated 7.3.1991(Annexure-A2) and his

lﬁ:? /%jfvpay as Junior Accounts Assistant will be regulated accordingly,
e, w-s:;:(-;;.:':‘:"".
hny recovery made &hall be rtfunded. In the circumstances of the
o case there will be| no order ps tp costs, r o
Jﬁ Uy o Afv L2 B
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CENTRAL ~ ADNINISTRATIVE = TRIBUNAL
BANGALORE BENCH3BANGALORE

APPL ICATION N0,1005/1994

DATED THIS THE TWIRD DAY OF OCTOBER, 1994,

Mr. Justice P,K. Shyemsundar, vice Chairman

Mr. T.V. Ramanan, membear(A) .

Mr. Jamal Navesd Ahmed
Aged 34 ysars

&?o. Sri Abdul Sameed
2325/22, Anegundi Road
Idigah, 2nd Stage

Mysora. xXxx Applicant
(8y Or, M.5. Nagaraja, Advocate)
s,

1. The Senior Divisional Accounts officers
Southern Railwsy, Mysore.

2, The Financial Adviser g Chief Accounts
o0fficer, Southern Railway, madras.

3. Union of India represented by
Secretary to Government
Ministry of Rejlways

Rail Bhavan, New Delhi, esse HRospondents

(By mr. A.N. Venugopal, Advocate)

O R D E

vl Teag ;.»"3_:-4., B .

(M. T;v;'ﬁaﬁanén,'ﬁémégi'iij): H
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" In this applicstion under Saction 19 of the

Administrative Tribunals Act, 1985, the applicant has sought

" the following reliefs;-

" a) To quash order No.P.481/Mis/Adm/ dated
4.3.1994 (Annaxurs-AS) and no.P.481/mis/
Admn, dated 25.3,1994 (Annexure=-AS)
confirming the downward refixation and
ordering recovery as illegal and unjust.,

o b) To declare that the pay fixed by the
respondents in order no.87 dated 7,3.1991
as correct and to implement the sama by

F e

-
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psequential benefits
L 18% per annum,

i11) To award the caLt of this epplication,

iv) To pasgs such ot
Hon'ble Tribuna

her orders as this
| dasms fit and expediant,

in the circumstences of the case, n

2,
applicant had j;ineg the
Accounts Assist‘nt in may
and promoted tor

from 1,4.1987 in the scal]
he sought transﬁ
considered and éllowad.
(Annexure-a1), he was tra
inter Railuay t&ansfsr or]
Junior Accounts[Assistant
The applicant jPined the

27.11.1990, an order

By

the Southern Raliluay fix%
as personal pay| in the sd
27411.1990 F.N. The ord

on transfer to the Southd

under Rule 1313-(FR-22)(ﬁ
Establiéhhent‘chau(iEEE
recognised the last pay g
higher post, in}the scal
Railway,.

on 1842.,1993 (A

issusd by the Dhﬂ's offid

his pay as on 27.11.1590

was refixed at T 1380/~ 4

The ftcts of tJe cass in brisf ars that the

South Central Railway as a Junior

» 1993 and later he was confirmsd

the cadrg of Accounts Assistantswith effect

8 of Rs 1403-2600. Subsequently,

Per to thq Southarn Railwey which was

By &n order dated i6.11.1990
nsferred to'the Southern Railway on
bottom most ssniority basis as

in the scale of Rs 1200-2043,
Southern Railway at Mysors on
issued on 7.3,1991 (Annexure-i2)
d his pay as Rs 1500/~ plus Rfs 20/~
ale of Rs 1200=-2043 with effect from
er itself makes it clear that his pay
rn Rajlway at Mysors was fixed

)(1i) R-II of the Indian Railuay

e st -
RS ST S
et it

}br short ). This bay'fikation

rawn by him as Accounts Assistant, a
of Rs 1400-2600 in the South Central
nnexure-A3) an office order was

e, Mysore, Southern Railway, by which

when he joined the Scuthern Railway

n terms of para 603 of the Indian

esrel/=
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Railway Establishment nanuai‘(IREﬂ for short). Aaqgrisved

by this order, the applicanflapproached this Tribunal which
struck down the impugned order at Annexure~A3 in sg far as

it pertsined to the applicant on the ground that the prinﬁiples
of natural Justice had not been followed in t hat tﬁe applicant

was not given a show cause notice about refixatjon of his pay
to his detriment, The Railway administration was directed to
issue a show cause notice to him and to dispose of the matter

relating to refixation of his pay after considering his submis-
sions, if any, Accordingly, the Southsrn Reilway issued a shouw
cause notice to the applicant on 4.3.1994 (Annexure-AS5) stating
that his pay had been inadvertantly fixed earlier under Rule 1313

(FR-22)(a)(ii) R~II of TREC and that his pay was to be refixed

under Rule 1313(1)(a) (3)R-11 df'IREc and alsp as per the clarifij-

cation issued by the Chief personnel Officer, Southern Railway,
Madras, vide his letter No.p(R)SZA/fixation_of pay/VOl.II,
dated 30.6,1993, end that upon refixation the gver paymsnt made

to him to the extent of Rs.10,843/- would be recoversed at

the rate of Rs.200/- p.m. from his éalary. The applicant represented

against the proposel to refix his Fey to hic disadvantage. Byt

his reprassentation was rejected (knnexure-AG); -hogrisved by this

~ .- the applicant has.come up with this applidation.:

3. We have heard the lsarned counsel for the applicant

and the lsarned standing counssl for the respondants.,

4. It is an undisputed fact that the applicant on.
trensfer to the Southern Railway at his own request and willing

to hold a lower post in the scale of Rs.1200-2040 assumed charge

..;..4/-

wormr mweempeec oo L Lo ie —o:ows]
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of the post of Junior Accou¢t5 hssistant in the Southern ' 9
Railway on 27.11.1990. At the relavent time the rule that

was applicable fot fixation| of his pay wss rule 1313 (FR-22)

which has 3 sub-ciausas and an Explanation i{s reproduced bslow:-
[ i

| i
| (a)(i1) of IREC. For the ste of clarity the entire Rulg‘FB\BQU
|

n 1313.(F.R. 22) Fixetion of initisl substentive

pay, = The initia) substantive pay of & railuway

sarvant who is appojnted substentively -to a post

on time scale pay ig requisted as followss:-

(a) 1f he holds lieﬁ on @ parmanent post, other
than}q tenure p?st, or would hold a lien on
such & post had his lien not been suspended:=-

(i) when appoiniment to the new post involves
the assumption $f duties or responsibilities
of greatsr impattanca (as interpreted for the
purposse of Rule| 1325 i.e., F.R., 30} than those
attaching to such permansent post, he will draw
as inftial pay,ra stage of the time scale naext
above the SubstFntive pay in respect of the

old post.

(i1) when appointment to the new post does

not involve sujh assumption, hs will draw as
initisl pay, tHe stage of the time scale
which}is squal [to his substgntive pay in
respect of the .old post, or if thers is no such
stagd, the stage next below that pay plus
persgnel pay egual to the difference and in
eithdr case wigl continue to draw that pay
untiﬁ such timé 8s he would have received &n
increment in the time scale of the old post or

for qhe period|after which an increment is
earned in the {ime scale of the new post,
whichever is 1£ss. But if the minimum pay of the

time scale of the new post is higher than his
substantive pay in respect of the old post, he
will draw that minimum &8s initial pay:

L -~ (444) when apppintment to the nauw post is

made on transfer at his written request under

Rule 227 (2) FL.R,15A) and maximum pay in the
time}scale of the post is less than the substantive
pay in respect| of the old post, he will draw that
maxifum &s ithial payo

Explanation:~ ' A confirmed Gangman of the Civil Enginesring
Department or algangman ho has completed tuwo years reguler
service and uwhoss probation has not been extended by & specific
order, as snvisaged in the orders governing confirmation,
transferred st his own rdgusst as & Khalasi in the Mechanical

\%b/ and TranSportadion (Powet) Department, Traffic and Commercial
Department and work side|of the Enginesring Dspartment, shall have
his pay fixed in the tim2 scale of Khalasi at the stags eguivslent
to the pay drawn as Ganopan; i1f there is no such stags, at the stage
next beglow, the /difference being trated as personal psy to bs
absorbed in quura incresses in pay &8s Khalasi, subject to the

| l | ’
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condition that in no case the maximum of the
time-scale of ,the khalasi is excesded; end

In 811 other cases, the benefit of completed
years of service in the higher post of Gangman
may be given, for the purpose of advance increments
in the lower post of khalasi subject to not exceeding

the pay drswn 8s Gangman or the méximum of the
time-scale of khalasi,

It is, therefore, surprising that Rule 1313 of REC as

amended by substitutiod es late as on 12.12,1991 and the
clarification given by the chisf Personnel officer, Southern

Reilway thereafter on 304641993, which was with refersence to

the aforesgid amendment made to Rule 1313, should have been

followed to the detriment of the applicant in the sense that
his pay was sought to be refixed in accordance with the rule
which was not in existence as gn 27th November, 5990 wvhen the

applicant joined the Southsrn Railway. The revised ruleg came

into force on 12.12.1991 only. (The eamendment order dated
12,12.1991 makes it clear that the amended rules would come into
force from the said date), Therefors, the amended rule 1313 of .
IREC, which is a set of rules framgd under the proviso to
Article 309 of the Constitution, applied only prospsctively from
12,12,1991 and cannot have retrospective applicsticn. The
applicant havinc joined the Southern Railway, cn transfer, as

long back 8s 27.11.1990, much prior to the amendment made tg

Rule 1313 of IREC on 12.12.1994% cannot certainly bs brought

under the ‘putview of the amendad provision contained in-the said Tule. -

S. 4 Learned Standing tounsel for the respondents
contended that‘the earlier order refixing hie pay was issusd
under para 603 of the manual and the fixation dons now a2fter thie
Tribunalts order in 0.A. Noe994 of 1993 is also in line with the
provisicn contained.therein. No doubt, the first ordsr

refixing his pay (Annexure-A3), which was quashed by this Tribunel
in O.A. 994/1993 was pufpbrted fo have been iésued under para 603"

of the said Manual., However, thet issue is not quite relevant now,

i
: '

|
!
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because thg impugﬁed letten at Annexure-As which was

1éaued later doe:lnot make rdy mention at all about

Para-603 of the manual, but|refers to Ryle 1313 1 (2) (3)

: l
R-11 o IREC. Iniany cess the aforesaid pare 603 of the manual

does not hasve any ﬁegal validity for,even a8s the learned
‘ .

Standing Counsel aPmitted, it is only a compandium of

1nstruct10n5, and unllke IREC, not rules framed under the

proviso to Artlcle;309 of the Constitution of India. :
|

We, therefors, see;no substapce in this argument , 5

6. It is, [therefors crystel clear that it - i
was rule 1313 (FR-22 )(2 )(ii)RA-11 of IREC, as it then existed,

prior to the amendant made tlhersin on 12,12.1991, that

applied to the caseiof the 3pplicant as regards fixation of ?'
his pay as on 27.11l1990 (FeNL) on his transfer from a

higher post (fs 1400%2600) in the South Central Railway to a E

1

lower post (s 1200-2040) in the Southern Railway and the

pay fixation in his Lase was, |therefore, Correctly done by
|

the office order dated 7.3,198) (Annexure-A2),

|
7. In view df the foregoing, this application .
Succeeds and is allo%ad. The letter dated 25.4,1994 (Annexure-AS)
by whlch revised pay‘fixation to the disadvantaga,of the 8pplicant, - b

B A _

has been made andt%%??&ery of 3 sum of Rs 10,849/~ stands
ordered is hereby quaghed. The epplicant will stand governed
by the office order ng.87 dated 7.3+1991(Annexure-A2 ) and his
RO pPay a@s Junior Rccounts Assistant wili be regulated 8ccordingly.,

hny recovery msde shall be refumded. In the circumstances of the

P

case there will bs no krder 8s $o costs,

Ty Sd- | S~

I S S

- 1 MEMBER(A) | VICE CHAIRMAN
L Cuntral Admyjnistrative Tribunal ;

Bangalore Bench
Bangalore
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