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APPLICATION 140.1005/1994 

DATED THIS THE THIRD DAY OF OCTOBER, 1994. 

Mr.. 3ustice P.K. Shyamaundar, Vice Chairman 

M0 T.V. Ramanan, I'Iarnbezr(A) 

Mr. jamal P4aveed Ahmed 	-- 
Aged 34 years 	- 
Sfo. Sri Abdul Sameed 
2325/229  Anegundj Road 
Idigah,2r,d Stags 
Plysore. 	 .... Applicant 

(By Dr. M.S. Nagaraja, Advocate) 

jjs 

lo The Senior Divisional Accounts Officers 
Seuthern Railway, Mysore. 

The Financial Adviser & Chief Accounts 
Officer, Southern Railway, Madras, 

Union of India represented by 
Secretary to Government 
Ministry of Railways 
Rail Bhavan, New Delhi. 	 ...• -Respondents 

(By:Mr. A.N. Venugopal, Advocate) 

zTT:ff7: TT:TTI 
(Nr.T.V. Ramanan, Member (A)) 

In this application under Section 19 of the 

Administrative Tribunals Act, 1985, the applicant has sought 

the following reliefs:- 

" a) TO quash order No.p.481/Mis/Ad/ dated 
ff?c 	 4.3.1994 (Annexure-A5) and no.P0481/flis/ 

Admn. dated 25.3.1994 (Annexure-A6) 
C 	 confirming the downward refixation and 

i• 	 -. 	) i.jJJ 	- 	ordering recovery as illegal and uriju8t. t) 

- 	 ,J 	 b) To declare that the pay 'fixed by the 
respondents in order no.87 dated 73.1991 

- 	 as correct and to implement the same by 
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grantng all ccnsequential benefits 
with ~nterest et 18 per annum, 

To awrd the ccst of this application. 

To pas such o her orders a this 
Hon'bLe Tribun 1 deems fit and expedient, 
in th circurns ances of the caae• 

2. 	The tracts of 
ttH 

case in brief are that the 

applicant had joined the South Central Railway as a Junior 

Accounts Assisant in Ma , 1993 and later he was confirmed 

and promoted to the cadre of Accounts AssiStCfltS with effect 

from 1.4.1987 in the sca a of Rs 1403-2600. Subsequently, 

he sought traH.!er to th, Southern Railway which was 

considered and allowed, By an order doted 16.11.1990 

(Annxure—Al), he was tr nsferred to the Southern Railway on 

inter Railway t'ansfer orfi bottom most Seniority basis as 

Junior Accounts Assistantf in the scale of Rs 1200-2343, 

The applicant joined the Southern Railway at Nyscre on 

27,11.1990. By an order issued on 7.3,1991 (Annexura—A2) 

the Southern Railway fix d his pay as Rs 1500/_ plus Rs 20/_ 

as personal pay in the a ale of Rs 1230-2043 with effect fm 

27,11,1990 F.N. 	The or er itself makes it clear that his pay 

on transfer to the Southlrri Railway at Mysora was fixed 

under Rule 1313 (FR-22)()(ii) R—I1 of the Indian Railway 

Establishment C,de (IREc for short). This pay fixation 

recognised the ast pay rawn by him as Accounts Assistant, a 

higher post, in the scal of Rs 1403-2633 in the South Central 

Railway. on 182,1993 ( nriexure—A3) an office order was 

issued by the DO's offi a, mysore, Southern Railway, by which 

his pay as on 2701,1990 when he joined the Southern Railway 

was refixed at 	1380/— 1 terms of para 603 of the Indian 
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Railway Eatblishment Manual (IRM for short). aggrieved 
..t. 

by this order, the applicant approached this Tribunal which 

struck down the impugned order at Annexure-3 in so far as 

it pertajned to the applicant on the ground that the principles 

of natural justice had not been followed in that the applicant 

was not given a show cause notice about refixation of his pay 

to his detriment. The Railway administration was directed to 

issue a show cause notice to him and to dispose of the matter 

relating to refixation of his pay after considering his Submis-

sions, if any. Accordingly, the Southern Railway issued a show 

cause notice to the applicant on 4.3.1994 (Annexure-A5) stating 

that his pay had been inadvertently fixed earlier under Rule 1313 

(FR-22)(a)(ii) R-II of IREC and that his pay was to be refixed 

under Rule 1313(i)(a) (3)R-II of inc and also as per the clarifi-

cation issued by the Chief personnel g?ficer, Southern Railway, 

Madras, wide his letter No.P(R)524/fixation of pay/vol.II, 

dated 30.6.1993, end that upon refixaUon the over payment made 

to him to the extent of Rs.10,849/- would be recovered at 

the rate of Rs.200/- p.m. from his salary. The applicant represented 

against the proposal to refix his pay to his disadvantage. But 

his representation was rejected (r1nexure-A6). Aggrieved by this 

the applicant. has come Up with 

We have heard the learned counsel fOL the applicant 

and the learned standing counsel for the respondents. 

It is an undisputed fact that the applicant on 
/ 	, 	---' 'i• . 

" 	transfer to the Southern Railway at his own request and willing 
I 

e1 	
P. 	 . UO hold a lower post in the scale of Rs.1200-2040 assumed charge 

'I 	 • 	. : 
- 

-,. 	- 



of the post of J nlor Accoints Assistant in the Southern 

Railway on 27,11 1990. At the relavant time the rule that 

was applicable 1' i fixatio of his pay was rule 1313 (FA-22), 

(a)(ii) of IREC. For the aka of clarity the entire Rule  

which has 3 sub-1auses and an Explanation is reproduced below:- 

" 1313.(F.R 22) Fixa.ion of initial substantive 

pay. - 	hs initial substantive pay of  a railway 
servant who is appointed substantively to a post 
on time scale pay is regulated as follows:- 

(a) if he holds liEn on a permanent 1post, other 
than 	tenure ost, or would hold a lien on 
such 	post hac his lien not been suspended:- 

an appoii trnent to the new 1post involves 
the asumption of duties or responsibilities 
of grater imp rtance (as interpreted for the 
purpose of Rule 1325 i.e., F.R. 30) than those 
attac ing to such permanent post, he will draw 
as initial pay, a stage of the time scale next 
above the substantive pay in respect of the 
old p st, 

hen appo3.ntment to the new post does 
not iwolve suh assumption, he will draw as 
initial pay, tje stage of the time scale 
which is equal to his subs4ntive pay in 
respect of the old post, or if there is no such 
stage, the stae next belou that pay plus 
perso ial pay ei usi to the difference and in 
either case will continue to draw that pay 
until such time as he would have received an 
more ent in t e time scale of the old post or 
for the period after which an increment is 
earned in the time scale of the new post, 
whichever is lss. But if the minimum pay of the 

I time cale of he new post is higher than his 
substntive pay in respect of the old post, he 
will draw that iminimum as initial pay: 

. when appi intm8nt to: the  new post i 
made n trans? r at his written request under 
Rule 27 (2) F R.15A) and maximum pay in the 
time scale of the post is less than the substantive 
pay in respect of the old post, he will draw that 
maximum as initial pay, 

çplanation:- A confirm d Gangman of the Civil Engineering 
Department or a gangman wI o has completed two years regular 
service and whose probatii n has not been extended by a specific 
order, as anvisaced in the ordors governing confirmation, 
transferred at his own re uest as a Khalasi in the rlechanical 
and Transportation (power Department, Traffic and Commercial 
Department and work side f the Engineering Department, shall have 
his pay fixed in the time scale of Khaiasi at the stage equivalent 
to the pay drawr as Cangmn if there is no such stage, at the stage 

rxt bslow, the difference being trated as Personal pay to be 
absorbed in ?ut4ra  increa 6S in pay 86 Khaasi, subject to the 
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condition that in no case the maximum of the 
time—scale of the Khalasj is exceeded; and 

In all other cases, the benefit of Completed 
years of service in the higher post of Cenginan 
may be given, for the purpose of advance increments 
in the lower post of Khalesi subject to not exceeding 
the pay drawn as Carigman or the maximum of the 
time—scale of khelasj. 

It is, therefore, surprising that Rule 1313 of IRC as 

amended by substitution as late as on 12,12.1991 and the 

clarification given by the Chief personnel Officer, Southern 

Railway thereafter an 30.6.1993, which was with reference to 

the aforesaid amendment made to Rule 1313, Should have been 

fplloud to the detriment of the applicant in the Sense that 

his pay was sought to be refixed in accordance with the rule 

which was not in egistence as on 27th November, 1990 when the 

applicant joined the Southern Railway. The revised rule$ came 

into force on 12.12.1991 only. (The  amendment order dated 

12.12,1991 makes it clear that the amended rules would come into 

force from the said date). Therefore, the amended rule 1313 of 

IREC, which is a set of rules framed under the proviso to 

Article 309 of the Constitution, applied only prospectively from 

12.12,1991 and cannot have retrospective application. The 

applicant havino joined the Southern Railway, on transfer, as 

long back as 27.11.1990, much prior to the amendment made to 

Rule 1313 of IREC on 12.12.1991, cannot certainly be brought 

amended provj1oncontained irrthè saidrule, 

5. 	 Learned Standing Counsel for the respondents 

contended that the earlier order refixing his pay was issued 

under pare 603 of the Manual and the fixation done now after this 

Tribunal's order in O.A. N0.994 of 1993 is also in iine with the 

provision contained therein. No doubt, the first order 

refixing his pay (Annexure—A3), which was quashed by this Tribunal 

in O.A. 994/1993 was purported to have been issued under pare 603 

of the said Manual. However, that issue is not quite relevant now, 



because the impugned ].attLlr at Annexure...6 which was 

issued later doBE not mak1 any mention at all about 

para-603 of the anual, but refers to Rule 1313 I  (a)  (3) 

R-1j cio IREC. In any CaBal the aforesaid pa:ra 603 of the manual 

does not have any lecal V8Lidity for even as the learned 

Standing Counseladmjtted, it is only a compendiun of 

instructions, and unlike NEC, not rules framed under the 

proviso to Mrtjcje 339 of,  he Constitution of India. 

We, therefore, 8,8 no subs ance in this argument, 

6. 	 it i , therefore, crysta' clear that it 

was rule 1313 (vR.22)(a)(j4)_j1 of IREC, as it then existed, 

prior to the amendment mad therein on 12.12.1991, that 

applied to the ca e of the applicant as regards fixation of 

his pay as on 27. 1e1990 ( •.N.) on his transfer from a 

higher post (Rs 1403.-2600) un the South Central R8ilway to a 

lower post (Rs 120-2040) in the Southern RaiLway and the 

pay fixation in his case wa , therefore, correctly done by 

the office order c$ated 7.3.991 (Annexure...A2'), 

7. 	 In VI LI of the foregoing, this applicaj on 

succeeds and is allou,ed. The letter dated 25.4.1994 (Annaxure...A5) 

by which revised pay fixaticpn to the disadvantage of the applicant 
7. 

has been made and recovery f a sum of Rs 109849/— stands 

ordered is hereby uashed. The applicant will stand governed 

i 	by the office orda no.87 d ted 7.3.1991(nneurA2) and his 

pay as Junior accoUnts Assiltant will be regulated accordinojy. 

ny recovery made Shall be 4funded. In the circumstances of the 
case there will be no order as to costs, 

Tr VICE CHAIRrrAN 
angaI0r0 Befl.h 

3an3aIOfe 	
mr. 	 - 
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CENTRAL ADMINISTRArIVE -  TRIBUNAL 
1BAALOREBENCH*BAAL0RE 

APPLICATION 10.1005/1994 

DATED THIS THE THIRD DAY OF OCTOBER, 1994. 

Mr. justice P.K. Shyamsundar, Vice Chairman 

lire T.V. Ramanan, Nambér(A) 

Mr. jamal Naveed Ahrned 
Aged 34 years 
5/0. Sri Abdul Sameed 
2325/22, Anegundi Road 
ldigah, 2nd Stage 
Mysore. 	 .... Applicant 

(By Or. M.S. Nagaraja, Advocate) 

i's. 

1 e The Senior Divisional Accounts Officers 
Southern Railway, Mysore. 

The Financial Adviser & Chief Accounts 
Officer, Southern Railway, Madras. 

Union of India represented by 
Secretary to Government 
Ministry of Railways 
Rail Bhavan, New Dolhi. 

(By hr. A.N. Venugopal, Advocate) 

.... Respondents 

0 	
.0 R 0 E R 

(Mr.T.V.Ramanan,p1embe (A)) 

In this application under Section 19 of the 

Administrative Tribunals Act, 1985, the applicant has sought 

the following reliefs:- 
711 

" a) TO quash order No.p.481/Mjs/Adm/ dated 
4.3.1994 (nnaxure—A5) and no.P0481/fijs/ 
Admn. dated 25.3.1994 (Annexure—A5) 
confirming the downward refjxatjor and 

- 	ordering recovery as illegal and unjust. 

b) To declare that the pay fixed by the 
- -- 	 respondents in order no.87 dated 73.1991 

as correct and to implement the same by 
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graritng all Co equentia]. benefits 
with jiiterest a 18 per annum.  

jill) To awrd the Co t of this application. 

iv) To pads such ot er orders as this 
Hon'ble TribunaL deems fit and expedient, 
in th circurnst nces of the Casa 

2. 	The fcts of t1&outh e case in brief are that the 

applicant had jined the 	Central Railway as a Junior 

Accounts Assistrnt in r1a, 1993 and later he was confirmed 

and promoted to the cadr of Accounts Assistants with effect 

from 1,4.1987 ii the scalB of Rs 1403-2600. Subsequently, 

he sou9ht trenser to th Southern Railway which was 

considered and allowed. By an order dated 15.11.1990 

(AnnExure_Al), e was tr nsfarred to the Southern Railway on 

inter Railway ttansfar or bottom most seniority basis as 

Junior AccountslAssistant in the Scale oflls 1200-2340. 

The applicant jiaed the Southern Railway at flysore on 

27.11.1990. Byan order issued on 7,3.1991 (AnnexurA2) 

the Southern Ra.lway fix d his pay as Rs 1500/- plus Rs 20/-

as personal pay in the s ale of Rs 1203-2043 with effect from 

27.11 .1990 F.N. 	The or er itself makes it clear that his pay 

on transfer to the South rn Railway at Mysore was fixed 

under Rule 1313 (FR-22)( )(ii) R-II of the Indian Railway 

Establishment 	(IREC for 8hott). This pay fixation 

recognised the ).ast pay crawn by him as Accounts Assistant, a 

higher post, ir the scale of Rs 1403-2600 in the South Central 

Railway. on 182.1993 ( nrrnxure-A3) an office order was 

issued by the 	offi e, Mysore, Southern Railway, by which 

his pay as on 27.11.1990 when he joined the Southern Railway 

was refixed at 	1380/- n terms of pare 603 of the Indian 

....3/- 
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Railway Establishment ?1anua1 (IREM for short). Aggrieved 

by this order, the applicant approached this Tribunal which 

Struck down the impugned order at Annexure-A3 in so far as 

it pertained to the applicant on the ground that the principles 

of natural justice had not been followed in that the applicant 

was not given a show cause notice about refixation of his pay 

to his detriment. The Railway administration was directed to 

issue a show cause notice to him and to dispose of the catter 

relating to refixation of his pay after considering his submis-

SIDIiS, if any. Accordingly, the Southern Railway issued a show  

cause notice to the applicant on 4.3.1994 (Annexure_.A5) stating 

that his pay had been inadvartantly fixed earlier under Rule 1313 

(FR-22)(a)(jj) R-IIuf IREC and that his pay was to be refixèd 

under Rule 1313(i)(a) (3)R-II of IREC and also as per the clarjf'j- 

cation issued by the Chief Personnel Officer, Southern Railway, 

f1adras, vida his letter No.P(R)524/fixation of pay/vol.II, 

dated 33.6.1993, and that upon refixatjofl the over payment made 

to him to the extent of Rs.10,849/-. would be recovered at 

thu rate of Rs.200/_ P.M. from his salary. The applicant represented 

against the proposal to refix his pay to his djsadvantaoe. But 

his representation was rejected (Ainexure-AG). Aggrjved by this 

the applicant has come up with this application 

We have heard the learned Counsel for the applicant 

and the learned standjno counsel for the respondents, 

It is an undisputed faot that the applicant on 

transfer to the Southern Railway at his own recuest and willinc 

to hold a lower post in the scale of Rs.1200-2043 assumed charoe 

-L 	. .. 

- 
"•'. 
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of the post of Jur!lor Accouits Assistant in the Southern 	th 

Railway on 27,11.990. At 	relevant time the rule that 

was applicable for fixationi of his pay was rule 1313 (Ffl-22) 

(a)(ii) of IREC. For the ske of clarity the entire Rule 3\(L )  

which has 3 sub-cLausas and an Explanation is reproduced below:- 

" 1313.(r.R. 22) rixaion of initial substantive 

pay. - Te jnitja]J substantive pay of a railway 
servant who is appol4nted substantively-to a post 
on time scale pay i regulated as follows:- 

(a) if he holds lieti on a permanent post, other 
than 	tenure piSt, or would hold a lien on 
such a post had his lien not been suspended:- 

When appoir4ment  to the new post involves 
the asurnption pf duties or responsibilities 
of greater impatanca (as interpreted for the 
purpoe of Ru1e11325  i.e., F.R. 30) than those 
attaching to suh permanent post9  he will draw 
as initial pay, a stage of the time scale next 
above the substntive pay in respect of the 
old pst. 

when appoiintmant to the new post does 
not iivolve such assumption, he will draw as 
initial pay, ttle stage of the time scale 
which is equal Ito his subs4ntive pay in 
respect of the old post, or if there is no such 
stage, the staçe next below that pay plus 
personal pay ec$ual to the difference and in 
eithZ' case wi4l  continue to draw that pay 
until1  such tim as he would have received an 
incrthnent in the time scale of the old post or 
for the period1after which an increment is 
earnd in the time scale of the new post, 
whicfever is lss. But if the minimum pay of the 
time scale of he new post is higher than his 
subsantive pa$' in respect of the old post, he 
will 1 draw that1  minimum as initial pay: 

when apppintment to the new post "is 
madeon transfr at his written request under 
Rule 227 (2) Fi.R.15A) and maximum pay in the 
time scale of the post is lass than the substantive 
pay n respect1 of the old post, he will draw that 
maxiium as intial pay, 

çplanation:- A confirjed Gangman of the Civil Engineering 
Department or a gangman uho has completed two years regular 
service and who8s probaton has not been extended by a specific 
order, as snvjsaged in tIe ordors governing confirmation, 
transferredat his own r4quest as a Khalasi in the riechanical 
and Transportation (Powe) Department, Traffic and Commercial 
Department and Work  side of the Engineering Department, shall have 
his pay fixed Jn the tin4 scale of Khaiasi at the stage equivalent 
to the pay drar as Cancan; if there is no such stage, at the stage 
rxt b1ow, the differenc being trated as personal pay to be 
absorbed in fuure increses in pay 86  Khalisi, s uhjact to the 
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conditjon that In no case the maximum of the  
time—scale of the Khalasj is exceeded; and 

In all other cases, the benefit of completed 
years of service in the higher post of Caflgrnan 
may be given, for the purpose of advance increments 
in the lower post of Khalasi subject to not exceedjng 
the pay drawn as Gangman or the maximum of the 
time—scale of khalasi. 

It is, therefore, surprising that Rule 1313 of IREC as 

amended by substitution as late as on 12.12.1991 and the 

clarification given by the Chief Personnel Officer, Southern 

Railway thereafter on 30.6.1993, which was with reference to 

the aforesaid amendment made to Rule 13130  Should have been 

fpllowed to the detriment of the applicant in the sense that 

his pay was Sought to be refixed in accordance with the rule 

which was not in egistence as on 27th November, 1990 when the - 

applicant joined the Southern Railway. The revised rules came 

into force on 12.12.1991 only. (The  amendment order dated 

12.12.1991 makes it clear that the amended rules would come into 

force from the said date). Therefore, the amended rule 1313 of 

IREC, which is a set of rules framed under the proviso to 

Article 309 of the Constitution, applied only prospectively from 

12.12.1991 and cannot have retrospective application. The 

applicant havino joined the Southern Railway, cn transfer, as 

long back as 27.11.1990, much prior to the amendment made to 

Rule 1313 of IREC on 12.12.1991, cannot -certainly be brought 

under th8.purview of the amended provision contained irrthe said rule. 

5. 	
Learned Standing  Counsel for the respondents 

contended that the earlier order refixing his pay was issued 

under para 603 of the Manual and the fixation done now after this 

Tribunal's order in O.A. No.994 of 1993 is also in line with the 

provision contained therein. No doubt, the first order 

refixing his pay (Annexure—A3), which was quashed by this Tribunal 

in 0.A. 994/1993 was purported to have been issued under pare 603 

of the said Manual. However, that issue is not quite relevant now, 

:4 



because the impuged letter at Annexure..5 which was 

issued later doenot make fly mention at al;1 about 

para-603 of the 	nual, but refers to Rule 1313 I  (a)  (3) 

R-1j Of IREC. In any case he aforesaid pare 603 of the tlanua1 

does not have any legal uaj. dity for,  even as the learned 

Standing Counsel aimitted, It is  only a compendium of 

instructions, and ijnhike IREC, not rules framed under the 

proviso to Mrtjc1e339 of tha Constitution of Ird1a. 

We, therefore, see no substa ce in this argument. 

6. 	
It is, therefore crystal clear that it 

was rule 1313 (FR-2)(a)(ij)_11 of IREC, as it then existed, 

prior to the amend4nt made herein on 12.12.191, that 

applied to the case 0
f the ap licant as regards fixation of 

his pay as on 27.11j1990 (F.N.) on his transfer from a 

higher post (Rs 1403-25QQ) in the South Central Railway to a 

lower post (Rs 1200-2040) in title Southern Railway and the 

pay fixation in his kase was, therefore, correctly done by 

the office order datd 7.3.1991 (Annexure...A2). 

7. 	
In View cf the for going, this appliLcation 	 e. 

Succeeds and is ajloud. The letter dated 25.41994 (Annexure..A5) 

by which revised pay Ifixation lo the disadvantage of the appljcant,_ 
jjL4e 	

H has been made and recvery of a Sum of Rs 109 849/_ stands A. 

ordered is hereby quahed. The 8pplicant will stand governed 

by the office ordern4.87 dated ?.
3.1991(AnnExurt..A2) and his 

pay as Juniorccount: Assistan will be regulated accordinoly. 

Any recovery made shalil be refuded. In the circumstances of the 

	

TRU COPY 	case there will be no Order as o costs. 
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