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*Sri.Sanjesv Malhotra,.

All India Services Law
Journal,No.22, Tagore

Park, Near Model Town,
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M/s.Admlnlstratlve Tribunal ,
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Market, NEw DELHI - LlO enl,

The Administrative Trlbunals

Judgements,No.3857,Sector-32D,

CHANB IGARH -160€47,

The Pditor,Administrative
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5. M/s.Services Law
- Reporter,No.108,
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6. The Chief Editor,
Weekly Law Notes,
.. Khanda Falsa,
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7. The Dy.Secretary,
" Indian Law Academy,
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8. The Manager,
Swamys Publishers(P)-
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH3BANGALORE

DATED THIS THE EIGHTEENTH DAY OF OCTGBER, 1994
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| . APPL ICATION ND. 344/1994
|

i

|

| |

{ Mr. JUSTICE P.K. SHYANSUNDAR, VICE CHAIRMAN
| .

M. TV, RAMANAN, MEMBER(A)

mr. V. Banneppa

S/o0. mMr. Siddalingappa

Aged about 23 years

Resident of kottur

Kudligi Taluk ' '
Bsllary District, : eese Mpplicant

t
(Mr. He Kantha Raja, Advocate)
| vs.

|
1R Union of India by its Secretary,
| . Department of posts (lndia)
| - New Delhi,
f

2, Sub-Divisional Inspector

‘Kudligi, Department of post &
Telegraph, Kudligi

Bellary District.

3. pPost master

| Sub post 0ffice, Temple Strest
, ‘Kottur, Kkudligi Taluk o
| Bellary District,
]

‘éggii"‘rtﬁh§, 4, Superintendent of posts
//‘J\\MSTRMZ 0ffice of the Superintendent of

< r"”ﬂ'\'\ > *\ posts, Bsllary.
* o \"?: W
(o : " ) 5}-\ rOet master General, Dharwad.
" e Y b
W )6Llichiaf Post Master General
\ (] J.or s{

/ {, kernataka C{rcle, Bangalors,
’ {

~ “ .
EA‘RE:\’@;‘H.{ mr. B. parasappa
.. 2+ | s/o. B. Halappa, Kottur,

) | Kudligi Taluk, Bellary District, eves ReSpondants

(mr. G. Shanthappa, Advocate, for R-1 to 6) -

i
t
;o i ‘0 R _D _E_R
X ' 'l (mr. Justice P.K. Shyamsundar, Vice Chairman)
|

Heard. Admit.
i . ' .
2, . ' This is an application under Section 19 of the
t

_Administrative Tribunals Act, 1985, wherein the applicant feels

i
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sggrieved by an order made by tﬁe Postal Department
functioning in the katnataka aggiqn, ﬁpparently,~Reep6ndent
no.?7, viz., Shri B. parasappa, who édmittedly balgnged to

the Scheduled Caste (SC for short) was appointed as €D

. packei at the Kottur Temple Strest post office in gsllary
E;vision. This uppoiﬁtment. as ED packer in ths postal
Department :,ts7 part-time position: which enables the
appbintée to purau; another. avocation of his choice alongside
the position offérad by the postal Department in the Extra

Dspartmental category.

3. without elaborating all the disputation, however,
suffice it to mention that the applicant and the 7th
respondent ware both candidates aspiring for the post

of ED packer of Kottur Vil;age pursuant to 8

notification put out by the Department calling for applications
as per Annaxure-A3., The standard qualification was that

the aspirants should be residents of Kottur Villags, should

be in a possession of some property etc., and should heve

also acquired the prescribed educational qualification of

8th standard, subject, however, to the covetability of &

higher standard viz,, SSLC qualification, o e

4, It is common'ground that both the applicant

and the 7th respondant 6ow'appointed to the post in question
had the requisite educational qqalificatioqg in‘féét,by

the standafds prescribed, they werse over qualifiea, both

of them having completed SSLC examination, the applicant
having securad}an aggregaterf 291 marks, vis-a-vis respondert

no.7 who had only 260 marks to his credit. fonethelsss, it is

ceesd/-
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the 7th respondent who got the off;cial nod and 16 fact
secured the job on the ground that_he balongad'to‘tha
sé category .8ince it transpired thét repreaantafion‘of
SC within the Bellary Djvision in the postal Department
being found to be inadequate., This is en aspact which -
- transpires fro&’lgé files of the case produced before us.
The Department has filed more than ons set of piaadings
in this case, bna of them is an affidavit dated 16.8.1994
in which éhey have asserted an oath that in tha'aellary
division, the SC personnsl working against ED Agents post
wére under-represented to the extent of 68 and thét‘therqfore,
the need to recruit more SC people., Rsference was also made
‘ r;garding the instructions issued by the Director ;enaral.
of the Posts and Telsgraphs communication no.43-117/80-pen
dated 8th october, 1980 in which it was enjoined that
r;presentation to the sC and ST candidates in the employmant
of £.D.staff, be kept up to the prescribed minimum limit
régard;ng Group 'C' and 'D' posts in the Oepartment and
that such repressntation should be givan.on:s divisional basis,
Apparently, in the context of the aforesaid instru;tions,
a decision was taken to aépoint the 7th ?espondenf,.to_tha
Y, ‘b%;t in question although the applicant was more meritorious
SR

\\ha&ing secured higher marks in the SSLC examination. In
. k '% .

Yoo ¥ .

theliordinary course if the sslection of a less meritorious

\b”"

/candidate than @ more meritorious one is thrown opsn for
Y4

' 4¢c6nsideration, then it would be difficult in the ususl coursa

to support the selection of the less meritoricus person
C a ,
when/more meritorious person was available. But,then in,

the case on hand, selection has gons mo doubt-to a less

. Y
meritorious candidate belonging to the SC, who has got to be

Ve




specifically prdtacted'economically as enjoined under
the Constitution. Reference in this connection may be made

to Article 46 of the Constitution which readsg

" ' The State shall promote with

specia) care the educational end economic
interssts of the weaker sections of the
people, and, in particular, of the
Schaduled Castes and the Scheduled Tribes,
and shéll protect them from social
injustice and all forms of exploitations,®

Although Articls 46 is a'part of the Directive principles
of State Policy, which is not anfofcéabhain @ Court of law

" but juxtaposed to fundamental tights_enumerated in the
Constitution. It is an axiomatic principle, which is well
accepted that justification in tﬁe matter of affording
opportunity of employment to socially backuérd-clasees

on the basis of birective Principles of State policy arising
for consideration, then a Court shguld not inﬁetvene to set
at naught the choice made of a meﬁbér of the scheduled

caste on the ground that sgmebody olse;defitad salection
much more than the selectes, In The U.P. State Elabtricity
Boerd and Another Vs. Hari Shanker Jain and pthers (AIR

1979 SC 65) the Supreme Court had while enquiring into the
role of Directive Principles of Stéta policy, vis-a-vig

the duty of courts snsured the puréuit to such policy. It is

hald therein that;

" The Constitution has expressed a degp
concern for the welfare of workers and has
provided in Art.42 that the State shall make
provision for sacuring just end humane condi-
tions of work and in Art.43 that the State shall
endeavour to secure, by suitable legisl)ation or
economic organisation or in any other way, to
all workers agricultural, industrial or
otherwise, work, a living wace, conditions of
work ensuring a dacent standard of life end
full enjoyment of leisure etc. These are
smong ‘the 'Directive principles of State Policy!'.
The mandate of Article 37 of the Constitution is
that while the Directive principles of State
Policy shall not be enforceable by any Court,

cee o0eS/-

Y

-

738

‘.A LRI
&R o



4l

-5; -

=

| the principlee are 'novortholoaa fundamontal
in the governance of the country! and 'it
shall be the duty of the State to epply
these principles in making lawst, Addressedy”
| 1o Courts, what the injunction mesns is that_
' while Courts are not free te direct the ’
making ol legisiation, Lourts BILe bouny to
| BVoIVe, BITirm ONG BUSPT Principres—of-
; Tnterpretetion which will rurther 8nd hot
' hinder the gpele set out in the Directive
; principles of State Policy. This command of
| the Constdtution must be ever present in the
minds of Judges when interpreting statutes
which concern themselves directly or indirectly
with matters set out in the Djrective principles
of State Poljcy, 1976 Lab 1C 1720 (Al1l),
partly Rgvereed. Qbservations in 1968 &b IC 1567

(mad), ggg;zgledg' i

The fillip or leversge given to schaduled caste, in the matter
of employment opportunity is based on the social philosophy
enjoined by the Constitution which stipulates that with tho
adveot of the Constitution it becomes the duty of everyone,
and,of course, the Court will ensure that the sacielly backward
classes gest their jusi dues. Us ihink this is one such case
in uﬁich although technically Speak;ng the applicant may

have a point'but cannot prevaii.n As ths target figure of

job opportunity available to the members of the scheduled caste
in the region fell short by more than 60 it seems to us the

State did well in reducing the inequality atleast by one

| mre. Kantha Raja, counsel for the applicant

« 8 bmitted that appointments should be made in accordance with thai

and
-\‘ffifi:;’//£°tification issued for appointmant/&n so far as thst notifi-

cation did not indicate that/sc candidate will be givan

weightage or preference but mentioned that the educational

4

qualﬁfication'uould be thevonly'bteak-even factor, he urgss that

in this case the applicant being better qualified then the

000006/-
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selectee, ws should step in and strike down the appointment
made by the impugned order end in the context give directions
to the department io select the epplicant. ue arse not
impresssd by the afeoresaid argument, Merely because the
notification did not give any indication that prefersnce

will be given to 8n SC or ST candidats, we do not ses how it

would have improved the position of the applicant. Mr. kantha

Raje joined in and submitted that had there been this "beuware |
stipulation" his client would not have applied for the job g
at 811, if such was the position at the time of making the
application, e do not agres with this submission becauss

if no SC/ST candidate was in the fisld, the 2pplicant would
have surely walked away with the job. We have referred to
the Government of India's circuler of 1980 which enjoins
selection of a SC candidate if the representation in the
department fell éhort of the target figure. It is mentioned
therein that while making selection representation of SC/ST
candidate in the employment of ED staff should at least be
kept to the prescribed minimum limit as far as Group 'C' & 'D!
posts svailable in the Dspartment. ue think it unnecessary
for the department to have mentioned in the notification that .
selection of SC/ST will be made in accordsnce with the extant |
jnstructions in the matter of such appointments. All this

was done as & matter of courée. In that view of the matter the

argument that omission to mention in the notification that

there was every likelihood of a SC candidate being preferred

to & gensrsl candidate, the selection of & SC candidate being

rendered otiose does not commend itself to us. Mr. Kantha Reje

also relies on the decision of the Supreme Court in the case

of N.T. Bevin katti etc., Vs. Karnataka public Service Commission

& Others (AIR 1990 SC 1233). That case is entirely distingui-

shable from the case under consideration,

vessl/=



6. The Department may, having regard'to
! .

his past experience, consider the applicent, for future
I

appointment in the postel Department. ue would like to

Mmention that it would have bean praper for the

department to make it very clesr in the notification that

preference will be given to SC/ST tribe depending on

the representation quantum contempleted in terms of

l :

|

ths instructions. But as we have held the omission will
‘ : !

!not militate against the selection,
i

7. in the result, this application fails

'and is dismissed. No coste.

| SA— o Sa-

] S ~ L/

(T.V. RAMANAN) (PoKe SHYAMSUNDAR)
MEMBER(A ) VICE CHAIRMAN

Central Admi
Bangalore Bench

Bangalore
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