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; ‘ CENTRAL ADMINISTRATIVE TRIBUNAL
1 : , BANGALORE BENCH

0.A. NO.209/94

e e

FRIDAY THIS THE TWENTY EIGHTH DAY OF OCTOBER,199.

Shri v. Ramakrishhén ««. Member [A]

- ..

, Shri'A.N. Vujjanarathya ....Member [J]
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H. Anjlnappa,

S/o late Ssadara Hanumantharayappa,
Aged about 48 years,

‘A551stant Engineer [Civil],

Presently working as Astt.
Surveyor of Works, Postal

C1V11 Circle, Jayalakshml Mansion,

Gandhlnagar,

Bgngalore 9.
i

'...4Apblicant
[By Advocate Shri P.A. Kulkarni]

Vs

-—

The Union of India

by its Secretary,

Deptt. of Telecommunlcatlon,
Sanchar Bhavan,

No.20, Ashoka Road,

New Delhi-1.

Department of Telecom,
Ministry of Communlcatlons,
govt. of India, -

Sanchar Bhavan,

No.20 Ashoka Road,

New Delhi,

by its Head of the Deptt.
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Sri K.K. Paul,

Executive Engineer,

O/o the Director General,

Deptt. of Telecommunications,

New Delhi. ... Respondents

[By Advocate Shri M.S. Padmarajaiah,
Senior Standing Counsel for R-1 and 2]

ORDER
i A.N. Vujjanaradhya, Member [J]: ,
1. The applicant had initially made the application

with the following prayers:
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a. To hold that applicant is entitled for extending ,
the benefit of :ad hoc promotion w.e.f. 21.11.1969
from the cadre 'of J.E.[C] to the cadre of A.E.[C]
that is the date on which. Respondent No.3 K.K.
pPaul a junior official to the applicant in the
J.E.[C]. cadre came to be extended the benefit
of such adhoc promotion.

b. To hold that applicant's seniority position in
the cadre of A.E.[C] is required to be :.fixed
over and above the seniority position assigned

to Respondent No.3 K.K. Paul in the final senio-
rity list Bg. No.19-14/93-CWG dated 10.12.1993
vide Annexure 11 published by Respondent No.2
Deptt. of Telecommunication and consequently.

c. Set aside the seniority list -Bg. No.19.14/93-
CWG, dated 10.12.1993 Annexure 11 published by
the Deptt. of Telecommunications, Respondent
No.2 herein as far as the seniority position
assigned to this applicant is concerned.

d. For issue of further directions to the Respondents
for fixed the seniority position of the applicant
over and above the position now assigned to Sri
K.K.Paul Respondent No.3 herein vide Annexure
1.

e. For issue of directions to the Respondents to
extend the benefits arising out of counting of
the seniority in the cadre of A.E.[C] w.e.f.
21.11.1969 as a consequece of grant of relief
No.1 above.

f. Any other order or direction that this Hon'ble

Tribunal deem it fit and necessary circumstances
of the case, in the interest of justice and equity

But he has iméleaded only 3 respondents ['R' for short]
and not the other persons who would be affected by
the grant of .relief sought by the applicant. The
office took objection about thé requirement of the
other persons likely to be affected as party fespon—
dents. On the first date of hearing, learned counsel
for the applicant undertook to impiead those persons
who were likely to be affected, but on the next date

of hearing, however, he made a request to delete the
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"prayers; [b],_ [c] and Id] mentloned _above submlttlng

that as he restrlcts his prayer only to . the one men- .
tioned at [a] above and consequential rellef it would ;-

not be necessary to 1mplead other persons as observed

by the offlce. In view of thls subm1ss1on, the learned
¥

' counsel was permltted to delete the prayers as at

[b], [c] and [d] above at hls rlsk and accordlngly

he has deleted those prayers. The appllcatlon as

T it now stands is in respect of prayer at [a] and the

consequentlal rellefs at paras [e] and [f] only.

t

2.. ériefly stated the case of the applicant is as
below£

The appllcant was app01nted as Junior Engineer
['JE' {for short] in the combined P&T Department on
28.4.1965 and R=3 K.K. Paul was appointed to the same
cadre ?on' 1.7.1965. - The next promotion was to the
cadre;of Assistant Engineer [Civil].['AEC' for short].
Until¥ 1976 Cadre and Recruitment Rules ['CRR' for
shortx had not been framed in the department. The

CRR'came-into force on 21.2.197s6, according to which

‘e to be recruited directly and 50% by promotlon.
'j'“to the CRR, the department resorted to promote
‘the cadre of AEC on ad hoc basis. But no un-

Wbrocedure was followed in effecting ad hoc¢ promo-

2 but;he was reverted by order dated 26.6. 1975 [Anne-

xure 3] However, his 4junior wviz., R-3 was allowed

flThe appllcant came to be promoted on ad hoc.
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to function in the promotional cadre on ad hoc basis.

When the disparity was. broughtlfo the notice of the

authorities by the applicant, ‘the applicant came to

be promoted on ad hoc basis égain with effect from
31.7.1976 [[Ahhq;u;e 4]. Thereafter by .order dated

29.3.1978, the department issued regu1ar promotion

'orders in respect of 215 JEC[Annexure 5] with the

- date of "eligility of the applicant as 24.2.1977.

R-3 who .was promoted along with the ébplicant on
29.3.1978 is shown at S.No.108 whereas the name of
the applicant appears at S;No.94. When‘thé applicant
was reverted during 1975 some of his juniors wére
allowed to continue as AEC on ad hoc basis. - The

department came out with final senioriﬁy list in the

'grade of AEC as on 1.6.1987 placing the applicant

at S.No.117 and R-3 at S.No.130 [Annexufe 9]. Subse-
quently there were certain 1litigations before the

Calcutta and Madras Bench of this Tribunal as also

~in 0.A.No.1108 to 1110/89 decided by this Bench of

the Tribunal on 20.12.1989V'[Annéxure 101]. Applying
the ratio of this decision, taking into account the
dates on which the incumbents were appointed on ad
hoc basis féllowing éontinuous service as the date
of determining their provisional seniority fin the
cadre of AEC, the applicant's service on ad hoc basis
was required to be counted for fixation of his senio-
rity. The 2nd applicant in Annexure 10 was not even

promoted on ad hoc basis. However, relief was granted

to him also on the basis that his junior had also'

v
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‘.ﬂJ . j been-promoted on ad'hoc basis; In V1ew of thlS dec1—
sion in Annexure 10 the appllcant who came to be promo—
ted on ad hoc ba51s is requlred to be extended -such

beneilt because R 3 was extended such ‘ad hoc promotlon

from: 21.11. 1969r,- However, applylng the rullng in

I
) 1annegure 10, the department publlshed the senlorlty

1ist%of'AEs'under OM dated 10.12.1993 [Annexure 11].
- Cont%nding that if"the relief sought at'sub;para,[a]
were;to be‘granted in view of the decision at Annexure
10, the applicant would agitate before the”Department
and get the necessary redress is the submissiOn of

. learned counsel for the appllcant

'3. fR—j K.K. Paul has not flled any reply statement
and %is- not represented though served with notice.
R-1 and 2 oppose the. appllcatlon contendlng that the
'appllcant is not entltled to any of: the reliefs inas-

.much | as it is barred by the law of limitation and

rellef sought is in relatlon to 1969 and this tr1buna1
i

/ hx\‘rf‘m'\ }‘AQ}\
> r ‘W 2%‘&he appllcant has deleted the prayers at (b], [c)

,ﬂm Técision in 0.A.No.1108 to 1110/89 and, therefore,
DT VA .

\%Tswuhgfappllcatlon is llable to be dismissed. They fur-
. f?ffther:.contend that when the 'appllcant was  promoted

i

‘on ad hoc . basis for the first .time 1n 1973 he was
a non graduate and was junior to several other persons
who &ere requ1red to be promoted on ad hoc ba51s and

therefore, he was reverted and further as that cause
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'fsgnAIuhés no jurlsdlctlon to entertaln the -application and
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of action arose at tht point of time and asutﬁe appli-

cant has not approéched the proper forum at the appro-

priate time, he is not entitled to agitate his grie-

.vance at thiS'Stage before this Tribunal.

- .

4. We have heard Shri P.A. Kulkarni, learned counsel

for the applicant and Shri M.S. Padmarajaiah, learned

- Senior Sténding Counsel for R-1 and 2.

5. Mainly the ‘contentions advanced by the learned

_counsel for the épplicant are that because decision
in O0.A.No.1108 to 1110/89 rendered by this Tribunal
vshows that 2nd applicant thérein was not even promoted
on ad hoc basis and question of.limitation was also
considered in that application and Qas-found in favour
of the apblicants therein, the question of limitation

does not arise in this case. Further the department

had failed to comply with such direction of common

applicability vin resbect of similarly plaéed persons
and, therefore, the appiicant has every right to move
for redressal of his grievance. Referring to the
DO letter dated 26.3.1969, copy of which is produced

by the official respondents, on which reliance is

" placed, the learned coﬁnsel-for the applicant conténded

that because the draft rules are referred to.'there—

under, the DO letter cannot be relied upon and, there-

‘ fore,. there is no material to support the case of

the official respondénts that promotions were maae
in accordance with the instructions contained.in.the
BQ 1etter. On the cher hand Shri Padmarajéiah placing
reliance on the decision in the case of Dr.[Mrs%]

. |
|

KSHAMA KAPUR V. UNION OF INDIA reported in 1987] 1% ]
. * {
|
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ATC 329 renderéd by this Bénch of the Tribhnél{ conten-

‘ded qhat the relief 50ugh£ byv the ‘applicant cannot
be granted  at this distance of time because there
is ng .jurisdiction as the relief sought relates to

i

N the 'iear 1969. —As regards the 2nd applicant in OA

No.1T68 to 1110/89 the contention of the learnedfcouﬁ-'

sel i§ that he was.a graduate and, therefore, he was
" duly bonsidered and the applicant is not a similarly
.placed person who .can be said to be entitled to such

bénefit.

6. R-1 and 2 have set out the reason for ad hoc

! - : '
promotion thus: After the-formation of the P&T Civil

# ,
Wing iin July 63, with the staff from CPWD who had
)

been 'looking after the construction and maintenance

wofkiof P&T Bldgs till then, the P&T deptt. started

recruﬁting persons to. the grade of Sectional Officers

[Civiﬂ] and AEC from the open market. - Pending finali-
1 ‘ ' L
satioh of recruitment rules for the post of AEC a

decis&on was taken in 1969 to fill up 50% vacancies

among the JEs, the promotion gquota of 50%
;urther apportioned for -graduate Engineers and

i-graduate Engineers in 1:1 ratio. There. was a

be
for promotion to AEC grade. A DPC meeting .was held
! - : :

to consider the suitability of eligible officers in

the ;graduate and non-graduate quota for promotion

g
|
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on ad hoc basis ‘to'the grade of AEC. R-3 being- a

graduate Engineer, wasv'consideréd. under the graduate

quota and he was promoted as AEC on ad hoc basis in

1969. The applicant on the other hand was non-graduate -

and therefofe'.he, was not considered at that fime.
In -this connection our attention was brought “to the
DO letter dated 26.3.1969 issued by the Ministry of
Communication in which there is a ‘ref.erence to draft
CRR and the DO had intimated the concerned that the
service requirement of 5 years and 8 years are relaxa-
ble for 'special reasons upto 3 years for graduates
and 6 years for non-graduates. Accordingly R-3 who
was a graduate Engineer‘was promoted on ad hoc basis
during 1969 whereas the applicant who was then a non--
graduate was not considered for promotion and when
his turn came he was also coﬁsidered and was giveh
ad hoc promotion subsequently. The .contention of
the 1learned counsél for the applicant that ad hoc
prométions were not being made on the basis of any
rules and who ever was promoted earlier was required
to be placed above the person who was subseguently
promoted cannot be acceptéd as a correct proposition.
Because seniors to the applicant in the grade of JE
were required to be prﬁmoted his ad hoc promotidh

given in 1973 was reversed and subsequently the appli-

cant was promoted with effect from 21.1.1977 giving

a regular promotion from 20.3.78 and treating the
deemed date of promotion as 24.2.1977. The contention

of the learned counsel that because the DO letter

1%
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BANGfEa ons stated in para 4 of the order,

- .9~ —

dated_26-3 69 refersito"draft RRs,

to rely on the prov1sion relating to relaxation and,

therefore, there is no material to support the deemed

date | of promotlon of R 3 and the appllcant is not

tenab&e 1nasmuch as the department has followed a

ratlonale whlch cannot be faulted Besides at that

time . 'the deptt. was in need of officers “.to attend

to construction and maintenance of bulldlngs. : No

doubt‘ the draft Crr prescrlbed servlce of 5 years

for graduate Englneers and - 8 years for non- -graduate
I

englneers and the same was relaxed to suit the situa-

tion at that time and thls being based on a reasonable
| understandlng of the p051t10n we are unable to accept
the contentlon of the 1learned counsel that there is.

no materlal to support the case of the respondents
{

in effect1ng the promotion and "give the deemed date
|

. of promotlon in respect of applicant as well as R-3.

7. The appllcant has relied strongly on the observa—

tlons 1n the order 1n Annexure 10 le in 0. A NO.1108

to 1110/89 and because it was held therein that there

“jfy/ﬂhzc V&S no

L questlon of llmltatlon whlch came in the way
’/ ,.\\c"’ f’\‘\-\ 6'/

of° rantlng relief, it is contended by the learned
\v

cp&ns 1 'for

in [ the appllcant that even in this case the
<\ !
)

qwesuioni of llmltatlon will not .arise and for the
RS
JO

relief sought

by .the appllcant w1ll have to be granted. 1In 0.A.-

No.1108 to 1110/89 the applicants had sought'to quash
|

the senidrity list as on 1.6.1989 and the subsequent

orders as. illegal andlunjust and also sought a direc-

|
tion to !recast the

v

'seniority list properly fixing

it was not proper

A cace oo
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the éénibrity of ?the applicants .notiOnaliy “t;eating -
them as having 'béen}lpromotéd ‘on the due dates when !

‘they became eligible after 8‘years of service as has

been done in the case of their juniors and to.assign
higher ranking to the applicants in the final seniority

list of AEs by placing them between 22C and 22D in

the case of lst applicant, between 2 and 2A for the
2nd applicant and between 25 and 26 for the 3rd appli--

 cant. In view of such relief sought, after observing

thus in para 4 and 5 the Tribunal allowed the said

" OAs directing the respondents to revise the seniority

list of AEs by taking into account the dates on which

the inumbents were appointed on ad hoc basis followed -

by continuous service as the date for determining

the relative seniority in the cadre of AEs.

"4. The question of limitation does not arise
in these cases as the applicants were justified
'in waiting for appropriate action being taken
by the department extending the general principle
laid down by the two Benches of the tribunal
to every one similarly situated. It 1is only
when they found to their surprise that the same
principle was not applied the cause of action
accrued to them to approach this Tribunal for
appropriate relief. Hence, we are not inclined
to shut out the applicants on the ground of limi-
tation. :

5. We must advert to the case of the second
applicant who had never been appointed on ad
hoc basis as Assistant Engineer. ‘It has been
. pointed out that his case for ad hoc appointment
was not considered not because there was any
deficiency or that he was not eligible. That
being the position, his claim for appropriate
seniority in the cadre of Assistant Engineers
should not be denied merely because he was not
appointed earlier on an ad hoc basis. Fairness
requires that his case should be examined to
determine the date on which he would have been
- given ad hoc appointment such as the date when
his immediate Jjunior was appointed on ad  hoc

basis, that date should be regarded- as the deemed.
date for his promotion to the regular cadre of.
Assistant Engineer for the purpose of detemining-

his seniority i

v

n the cadre of Assistant Engineer."
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In the present case even though ‘the apphcant had
|

earl1er sought rellefs as at [b], [c] and - {d] supra,r

o he had deleted those prayers when an obJectlon was

taken to the fact that appllcant has not .impleaded

the persons who...may be affected Therefore, the only.

prayer whlch remains to be considered herein is prayer

~

‘{a] viz.~,‘ to hold that the applicant is’ entitled for
exten‘ﬁdi.ngi ‘the‘ ‘benefit - of lad hoc promotion from
~21.11i;1969 'fromtthe“ca'dre ovaJE_C to the cadre'of AEC
ie.,i fithe .date on which R-3 a junior official to the
applii_cant ‘in the JEC cadre came to be e_xtended the
benefat of such adhoc promotion‘. Be-cause' this prayer
vr‘eliat?es to the | year - 1‘969 and he . has deleted ‘ot_her
prayejrs {which he .could have urged had he impleaded
the ‘ovzther persons that 'are going to be affected] he

cannot invoke the Jurlsdlctlon ,of this- tr1buna1

In V.K. MEHRA V. THE SECRETARY, MINITRY OF INFORMATION,

AND BRADCASTING reported .in ATR 1986[1] CAT 203 it

was gheld‘that Administrative Tribunals Act, 1985,._._‘1:

/

e~

-~

/;&“FPVENeS ‘not vest any power or authorlty in CAT to take
& <,
N %

N ¢oygzr 1lzance of a grievance arising out of order- passed

\

to 1.11.1982. Because the Tribunal could ‘take

;',—,f" R

7 7 ye /rs prlor to - the comlng into force of the Act in

year 11969 cannot be sought to be resolved and, t_here-

=

fore,?z this Tribunal lacks jurisdiction and the clalm

of the applicant is also barred by limitation as right-
ly contended by the learned counsel for R-1 and 2
COntending that he has sought to enforce the relief

|

i

.1985/ the grievance of the applicant relating to the

e e e e e
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.nearly 25 years after he is aggrieved. Shri Padmara-

jaiah also relied on the decision in DR;[MRS{j KSHAMA},

KAPUR V. UNION OF ,INDIA 1987[1] ATC 329 to support
his contention that applicant relying:on the subsequent
decision in 0.A.No.1108 to 1110/89 will not have thé
effect of extending the 1limitation inasmuch he has
restricted his prayer to only the one relatiné to
1969. Because the applicants in the said OA had sought
to quash the seniority list dated 1.6.1987 and subse-
quent orders the question of 1limitation ‘was not

seriously viewed in annexure 10. Similarly in para

5 of the said decision the case of the '2nd applicant

therein was considered and he was directed to be consi-

dered for promotion from the date his junior was

the decision in Annexure 10 for the reason that
as deleted the prayers at [bl, [é] and [d] and
himself liable for observation that this Tribunal
ks jurisdiction. Viewed froﬁ ény angle there is
e no merit in this application and the same will have

to fail.

IRUE COPY 8. In the result this application is hereby dismissed

with no order as to costs.

=
Blf%er

appointed. The applicant is not.entitled to rely -
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