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CENTRAL ADMINISTRATIVE TRIBUNAL,
. : BANGALORE BENCH.A

ORIGINAL APPLICATION NO, 834/ 1993

WEDNESDAY, THE 27TH DAY OF JULY, 1994

Shri Justice P.K. Shyamsundar . ese Vice Chairman

Shri T.V. Ramanan eee  Member (A)

Smt. G.H. Hemavathi,
Wife of Sri Devendra,

- Aged about 28 years, -
Residing at Patel Janardhana
Building, Avalahalli,
Virgonagar,

Bangalore - 560 049, ess  Applicant

( By Advocate Shri D, Leelakrishnan )
Vs,
1. The Chief Post mastervseweral,
Karnataka Circle, -
Bangalore - 560 001,
2. The Superintendant of Post Offices,
Vzrgonagar, ' ‘
_Bangalore - 560 049,
3. The Asst. Superintendent of Post
Offices, East Sub-Division=I11, ‘
Bangalore - 560 017. eee Respondents
( By Advocate Shri G, Shanthappa, Additional

Central Government Standing Counsel )

ORDER
Shri,T.V,.Ramanqn,.Memﬁer ()

We have heard the learned Counsel for the applicant and

the learned Standing Counsel tor the Respondents.

2, The case of the applicant is that she was appointed as
an Extra Departmental Stamp Vendor (EDSV) at Virgonagar Post

‘Offzce for a period of 2 months trom 1.8.92 or until regular
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arrangement was made|to fill up that post, whichever was earlier.

The Assistant Superintendent o

action to till that p

for names of eligiblf

receipt of a panel o

K

cant also, and after

that she had been se

N

f Post Offices concerned had taken

‘}ost on a~ regular basis tor which he had called
persons (from the Employment Exchange. After
names, which contained the name of the appli=-
ian in.tervlew on 18.9.92, the applicant learnt

lected to be appointed to the post on a regular

basis but no order of appointment was forthcoming. However, the

applicant was allowec

I
13.10.93 she came to know trom

I to tunctiion as EDSV even beyond 30.9.92, On

one Sampangaiah, a resident ot

Avalahalli, in the ji;arisdiction of Post Office Virgonagar, of which

i

]
she was also a resid;aé'nt, that the Department had called for a tresh

panel of names for t:ﬁie post in

applicant and that hg

sponsored for the po:é;it had beet

question held provisionally by the

(sampangaiah) being one of the candidates

called tor interview on 15.10,93,

A!
The applicant tried her best tg prevail upon R=3 to consider her

case also as she hadf§already begen interviewed on 13,9.92 tor appoint-

ment to the post on é} regular basis but in vain. Hence this

application,

Kl
{

3. The case o;f‘} the respéndents is that because of the resi-
i »

dential qualitica tior;\: 'required

for holding this post and the

applicant having menaoned thal she was residincg at Avalahalli

Al
\

for six years, af‘teri;her initial temporary appointment and before

she could be consid%ei(-ed for rgoular appointment, a check was made

which revealed that é??i'ue was a I
months, As she had qum a fal

L E

v
lesident of Avalahalli tor 5 - 6
*y

se residential address in order to
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gain employment, it was decided not to proceed with consideration
of the applicant's case for the post but call tor a ftesh list of

candidates trom the Employment Exchange which the respondents did

| on 3.8.93,

4, The argument of the leamed Counsel for the applicant is
that prescription of permanan£ iesidential qualification as a condi-
tion of eligibility is violative of Article 16 of t he Constitution.
He cited the judgement of the Ernakulam Bench of this Tribunal in
the case ot P,B., Kochuthresia vs. Superintendent of Post Offices,
Alﬁva and others ( (1993) 24 ATC 59 ) phicﬁ declared instructions
contained in‘a circular of the Director General, P&T Board prescri-
bing residential qualification tor ED statt as pre-condition to
appointment as ED BPM/ SPM‘ultravires of the provisions referred to

above in the Constitution,

5. Learned Standing Counsel tor the respondents contends that
at the relevant point of time perménant residential qualification as
per instructions was a must and that only by a circular letter dated
6.12,93 issued by Director Géneral,.Posts this uwas done away withe
Hence hoh-consideration of the applicant for the post of EDSV

cannot be disputed.

6. - In the casé of Koéhuthfesia the applicant was aggrieved
by her non-selection to the post of EDBPM on the ground that she
did not satisty the eligibility condition stipulated for the post
of EDBPM by the Director General of P&V in 0.M. dated 30.1.81

at the "E0OBPM/ EDSPM must be a permanent resident of the village

ire the poét office is located.®™ In that case the Ernakulam
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o '
Bench of this Tribunal consigered the constitutionality of that" '
portion of the cir?ular datc%'30.1.81 issued by the Director
General of P&V uhi&h laid down residential qualification for
recruitment to thaﬁposts of FDBPN.B The relevant portion of the

sald circular read;as folloqéz-

no (1) \The EDBPA/ EDSPM must be a permenent resident
' of the lelage where the post oftice is located.
‘He should be able to attend to the post office
work as rlequired of him keeping in view the
| time of rleceipt, despatch and delivery of mails
rwhich need not be adapted to suit the conveni-
ence or ﬁis main avocation,

(ii) | ED Mail Carriers, Runners and Mail Peons should
reside ir, the station of the main post office
'or stage wherefrom mails originate/ terminate,
i.e, they should be permanent residents of the
delivary:juriadiction of the post office,

(iii) ED Agentd ot other categories may, as far as
-possible, reside in or near the place of their
-work. (letter No. 5-9/72-EL Cell, dated 18,8,
1973, an3 43-312-78-Pen,, dated 20.1,1979,
stand modified to this extend), "

The Tribunal held las followds=

"The nexus bgtween the attributes of the office of
EDBPM/ EDSPM and ¢he elicibility criterion of ‘permanent!
residence in the yillage where the post oftice is situ-
ated to the exclu%ion of all other forms of residence or
holding jof property in that village, is neither reasonable
nor valid. Moreoyer, such a classification of permanent
residents of the yillace having not been approved by the
Parliament and thit limited to villace only and not to
the State as a whgle is not saved bty Article 16 (3) and
. is, theretore, totally in conflict with Article 16 (2)
_wguyff e e of the Constitution. £ven the eligibility criterion of
- ' residencie in the Yillage would be equally violative of

Article 16 (2) of 'the Constitution.

The eligibiﬂity criterion of 'permanent' residence
cannot 3: interproted to mean ‘permanent' residence after
selection. One c4uld, though read down the residential
qualifiqatlon as g condition posterior rather than ante-
rior to Belection] such a reading doun of ‘permanent
residen kal qualification! would do violence to natural
meaningjof permanent resident' clearly and unambicuously
mentioned™in the mpugned letter. This is apart from the
the ract‘that the |doctfine of reading douwn cannot appro-
priately be appligd to administrative instructions.

\1// : | 7




Even if 'permanent residence' is read doun as a
post-selection requirement it will still be violative
of Article 19(1) (e) of the Constitution. The impugned
Circular dated 30.1.,1981, to the extent it mandates
residence in the village concerned, violates Article 16
ot the Constitution. The selection made under the impug-
ned letter requires to be set aside and & fresh selection
conducted by replacing the 'permanent' residential condi=
tion by a condition of residence simpliciter in the
village concerned and that too as a condition to be ftul-
tilled subsequently and not precedent to selection end
appointment to the post of EDBPM/ EDSPM, "

Te The post of EDSV, Virgonagar tor which the applicant
herein was congidered talls under "E.D. Agents of other catecories"
as in clause (1i1) of that portion of the Director General, P&T's v

Circuler reproduced above, The stipulation therein is that EDSVs

may, as tar as possibtle, reside in or near the placa of their
1;work (emphasis added) ~While in the case of Kochuthresia, the
post involved being EDBPM the permanent residential qualification
in the village in which the post oftice is located was a must,
here there is a diluted residential qualification in that for
the post of EDSV it was not nedéssary that the EDSV should be a
permanent resident of the area covered by the post ettice concerned
but may, as far as possitle, be a resident in or near the place of.
his work (emphasis added). There was thus more flexibility in so
far as recruitment to the posts-of EDSV was concerned. So, the
subsequent findiﬁg"_chat the ap,‘a‘iicant was a resident of Avalahalli
tor only about 5 = 6 months would not make any difference tor
consideration of the applicant for the post of EDSV in Virgonagar
Post Office. We tully agree with the view held by the Ernakulem
Bench of this Tritunal that the condition of residence simpliciter
should be required to be tulfilled subsequently and not precedent
Abiding by this judgement the
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ment that after having obtaﬂned the names from the Employment

- F °

circular letter dad?d 6.12.9i by Director General, Post clearly

states as followszJ; :

" (ii) The Board mlso decided that having regsrd to
_ the judgemgnt of the CAT, it may be claritied
hat while making selections tror appointment
go ED posts, permanent residence in the village/
elivery jurisdiction of the ED post otfice need -
ot be inegfisted upon as a pre-condition for
2 pointmenm. However, it should be laid down
as a conditions of appointment that any candi
dates, uha is selected must before appointment
to the post take up his residence in the village/
dellvery erisdlction of the ED post otfice as
Fhe case qay be., "

8., We rind trom the re¢ords made available to us by t he depart—

Exchange for filliﬁg up theipoet, the department found that outvof
23 candidates sponFored, 21{were not residents of Virgonagar Post
Office area and oqiy tuwo we#e elioible for being considered for the
post including thq:applicant and after due consideration, the

applicant was recqmmended for this post. However, subsequently,

owing to the alle?ed non-fugrilment of the residence condition
which is not tsna?le now, aF we have seen atmvg/and also because
only two persons Tnstead arithree could be considered for the post,
it was decided nor to proce%d any fu;ther in the matter but to call

for a fresh list of candidates from the Employment Exchange,
TR P censhesges T

g, Apart fr&i the faci that prescription of residential guali=-
flcation as a preFrequisitJ tor selection as ED Acent has been done .
away with by the Hepartmen¢ itselt by issue ot the circular letter
ot 6.12,93 makiana refere%ce to the judgement of CAT referred to

it clear that while making selection tor

above, the cirCuqar mak ing

appointment of quposts pe*manent residence in the village/ delivery
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Jurisdiction of ED post Office need not be insisted upon as a pre-
conditioﬁ for appointment, hit a c;ndition should be laid doun that
after seléction ihe selected person must, before appointment to the
post, take up residence in the viliage/ delivery jurisdiction of the
E.D. Post Oftice., This being the position and even today, the appli~
cant ftunctioning as EDSV in the Virgonagar Post'office, and her
residence at Avalahalli not having been d enjed by the respondents,
rejection of the recommendation made for her appointnmntAshould not

have been ordered. As regardsthe plea that only two and not three

- persons from the panel of names sent by the Employment Exchange were

cons.idered for the post, this need not, at this point of time when.
the applicant has already fuﬁctioned as EOSV for about two years now
with the department, even though on a provisional basis, stand in
the way ot accéptanée of the recommendation as regards selection of

the applicant for the post of EDSV in Virconacar Post Office.

10. In the circumstances ot the Case, we accept this application,
quash the letter dated 3,.8,93 calling fresh names trom the Employment
Exchange and direct the respondents to 1ssue an order of app01ntment

appointing the BppllCant as EDSV in the Virgonaoar Post Ottice on a

' regular baeis. ‘This directlon may be carried out wlthxn one month

Trom the date of receipt of a copy of this order. No order as to

costs,
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( P.K. Shyamsundar )
Vice Chairman
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