| APPL’CATIO\] NLJMBE.R 833 93

N 'C._NTRAL /DN ISTRAT IVE TRlBLNAL
R BANGALORE' BENGH

- " . N - ... Second Floor,

. Commercial Complex,
‘Indiranagar, .
Bangalore-560"038.

Dated:- 5 AUG 1994

R i
. T

Cm— e -

APPLICANTS ' ' R wPCNDENTS :

1%‘ B.R. NLW‘J":PP‘*« Vz} C’—"\Af{ PQfchasfw Generat, Q’K,Wmm de,
And_ G .
1 gn % "cha/kmwn Amwe |

Mo 28 %ww
S ez#\awm?umm ‘Ban%aime_ %oo:.o

2’ i f u‘
-' AdouCcsc v

H‘Lﬁ&\&m& R4, Qavgaim«%@eef

1.
S
q
¢

Subgect‘-— Forwarding #f copies of the Crders passed by the -
Central administrative Tribunal,Bangalcre.

Please find enclosed herewith a copy of the ORDER/ -
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0 ZC— Qg\m —OY R 9
| ~ DEPUTY REGISTRAR
JUDICIAL BRANCHES.



CENTRAL ADMINISTRATIVE TRIBUNAL,
BANGALORE BENCH,

" ORIGINAL APPLICATION NO, 833/ 1993

WEDNESDAY, THE 27TH DAY OF JULY, 1994

Shri Justice P.K. Shyamsundar ees Vice Chairman

Shri T.V. Ramanan ese Member (A)

Shri B.R. .Manjappa,

Son of Rangappa,

Aged about 33 years,

Residing at B D A auarters,

ODomlup, .

Bangalore - 560 071, o eee Applicant

( By Advocate Shri D. Leelskrishnan )
Vs,
1s The Chief Post Master General,

Karnataka Circle,
Bangalore~560 001 .

2. The Superintendent of Post Offices,

Virgonagar,
Bangalore=560 049,

3. The Asst. Superintendent of Post
Offices, East Sub=Division~111,
Bangalore-560 017. eses Respondents

( By Advocate Shri G. Shanthappa, Additiongl
Central, Government Standing Counsel )

CRDER

4 -

Shri T.V. Ramanan, Membar (A) .. 4
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We have ‘heard the léarned Counsel for the applicant and
the learned Stendinc Counsel tor the RQSpoﬁdawts.
2, . 7 The case of the applicant i§ fhat he was appointed as an
Extra Departmental Delivery Aggnt (EDDA) at Domlur Post Uffice.ror

period of two months trom 1.8.92 or until regular arrangement
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|
was made to rill up that post. The Assistant Superintendent of ®
|

Post Ortices concerneo had takan'ecfion to fill tqat post“on.a

|

, § ‘ ‘ |
regular basis for which he had called for names of eligible

\

_ persons from the Employment Exchange, After receﬂpt of a panel

of names which Contaihed the name of the applicant also and after
an interview on 14.8. 92 the applicant learnt that he had been
selected to be appoinited to the post on a regular basis but no

order of appointment was forthcoming. However, the applioant was

allowad to tunction as tDDA even beyond 30.9.92. 0On 13.10.93 he
L
came to know from one Shri Balaram of Domlur that the Department

had called tor a freéh'panel of names for the pos&vin queation:.u;
held provislonally by the applicant and that he (Balaram), being- ’

one of the candidates aponsored tor the post, had been called for '

|

!

f ) ‘ |
\

Ainterview'on 14.10.9?.\ The applicant ‘tried his best to prevail

) )

~ upon R-3 to consider%his case also es he had already been inter-

| E \
i | :
v1awed en 14 8.92 for appointment to the post on e regular baeis o

butiin~vain.-_tﬂeﬁce this application.f.u_

3. .. The case of the raapondents is that because of the residmb

© tial qualification faduinad for<ﬁoldiog this poet and the applicant

having‘mawtiooed_that he was residing at C=5/230 'C' Type, Domlur,

pééhgalofe-71 after éia ini£131‘temporaryiappointMGnt and before he

~ could be consideredffor regular appointment, aicheck uagf@ads“which
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¢ te\léal%&d thét.‘. he was not a resident of Domlur, Bangalore-71 and, -
'ther’efére‘. tor having gibaﬁ a falae' residential ;ddra‘ss in hie_s‘
applic;tion, it was decided not to p:o;eed with conside:ation of
the applicant_'.s case tor the post.tut call for e ‘fresh list of
t;andidétee t‘toﬁt the Employment Exchange which the respondents did
[ .

on 3.8.93.

4.

The aroument of the learned counsel for the applicant is

that prescription of permanent residential quelification ae a

condition of elipibility is violative of Article 16 of the Consti-

tut,im!. He cited the judgemeﬁ‘t ot the Ernakulam Bench of this

Tribunal in the case of P.B. Kochuthresia vs. Ssuperintendent of

{
Post offices, Aluva and others ( (1993) 24 ATC 59 ) which declared

| :
‘ instructions contained in a circular of the Director General, P&T

1
'

Boatrd bre’écribi_.ng residential qualtication tor ED stsrt as pre-

condition to appointment as EO gpM/ Spm ultravires of the provisions
t ,

_:eferrled to above in _-thé Constitution.

1
I

- mes s. | Learned Standing Couneel for the respondents contends that . _ ..

"-'?é’t*"‘ft“helljtir‘j’éi:s\?g&t point of.‘time permanent residentiel qualification es

per in:?sttuctions was a must and that only by a circular letter
| A .

" dated |6.12.93 issued by Director General, Posts this was done auway

with.

Hence non—=consideration of the applicant for the post of

3
-~

DA c'lannot te dispated.
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6o In the case of Kochuthresia the applicalnt vas aggmieved .

»by_her non-selectipp to the post of EDBPM on tha ground that she '

. ; \
Co : : [ .
b ' did not satisty the!aligibility condition stipuleted tor the post

of EDBPM by the Director Generel of P&T in 0.M, [dated 30.1.81
| o
that the "EDBPM/ EDSPM must be a permanent resident of the

willage where the pLst office is loéated“. In that case the
Ernakulam Bench of this Tribunal considered the constitutionality

of that portion of the circuler dated 30,1.81 issued by the

: 1 [ ‘ . .
Director General of P&T which laid down residential qualification
! ' ! ’
‘ i | |
for recruitment to the posts of EDBPM. The ralgvant portion of

|

the said circular read as tollowsg=

= :- 3 [

» (1) ThL anpn/ EDSPM must be a parmanent resident

of[the village where the post oftice is located.
He! should be able to attend to ithe post ofrice
work as required of him keeping in view the -
time of receipt, despatch and dellVery of mails
uhich need not be adapted to suit the conveni-
enFe or hie main avocation.

(ii) ED/ Mail Carriers, Runners and Mail Peons should
reside in the station of the méin post office
or stage wherefrom mails originate/ terminate,

»~ 105. they should be permanent residentes of the
' idelivery Jurisdiction of the- poat oftxce. .

‘__possible, reside in or near the piace of bheir ~

work. (letter No. 5-9/72-EL Cell, dated 18,8,
73, ‘and’ 43.%12-78-pen., dated 20 1. 1979, '
'stand modifled to this extent)..

The Tribunal held as rollowss=-
1 .

"The nexus between the attributes of the office of
SR DR EDBPM/ EDSPM and the elipibility criterion of 'permanent’
A o ' residence in the village where the post ofttice is situ-
o I : ated to the exclusion of all other torms of residence or
holding'of property in that village, is neither reasonable
nor valid.| Moreover, such a classification of permanent
residents of the village having not been approved by the

.;..s/;

ED[Agents of other categories may, as far as. ... ...
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“the State as & whole s not saved by Article 16(3) and
is, therefore, totally in conflict -with Article 16(2)
ot the Constitution, Even the eligibility critierion

of residence in the village would be equally viclative
ot Article 16 (2) of the Constitution,

, Parliament and that limited to village only and not to
I
i

- The eligibility criterion of 'permanent!
1 residence cannot be interpreted to mean 'permanent! -
.. regldence after selection. One could, though read down
+  the residential qualification as e condition posterior
rather than anterior to selection, such a reading douwn
of 'permanent residential qualification' would do vio-
lence to natural meaning of 'permanent resident! clearly
and unambicuously mentioned in the impugned letter.
This is apart from the fact that the doctrine of reading
. down cannot appropriately be applied to admmis:rat:lve
' instructione.

Even if 'permanent residence' is read dowun as e
post-selection requirement it will still be violative
of Article 19(1) (e) of the Constitution. The impugned
circuler dated 30.1.1981, to the extent it mandates
residence in the village concerned, violates Article 16
of the Constitution. - The selection made under the impug-
ned letter requires to be set aside and a tresh selection -
conducted by replacing the 'permanent! residential cémdi-
tion by a condition of residence simpliciter in the
" villace concerned and that toc as a condition to be tul-
rilled subsequently and not precedent to selection and
appointment to the post of EOBPM/ EDSPM, "

The post of EDDA, Domlur ftor which the applicant herein was

7.

consiciered falls under "E.D. Agents of other Categories" as in
| .

cdmseé (1ii) of that portion of the Director General, P&T's circular
| . v .

raproduced above. The stipulation therein is that EDDAs may, as

R e e

tar as possible, reside in or near the place of their uork “(emphasis

added_). hih'i‘le'-ih the case of K.ochuthresié, thﬂe“p’o"s‘t" 1n'(lolv.;'ac'!'~béinAg
EDBPM| the permanent residential qualification in the village in

uhichl the post oftice is located was a must, here there is a

diluted residential qualiucation in that tor the post of EODA it

nenk
was not necessary that the EDDA should be a resident of the area
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. | | |
be avresident in or'heam the placefof hie work (emphasis added).

Thene was thus more flexibility in so rar as recruitment to tha

_ : |
posts of EDDA was céncerned; So, the subsaquent rinding that
i . [ bt

the hppiicant was not a resident of Domlur UouldLnot make any

|- i
| Cod } . ,
difterence %a(COnsidgration of the applicant forYthe post of

EDDA. in delur Post Office. UWe fully agree uith[the view held by
the Ernakulam Bench 6f'this Tribunal that the coddition of resi-

. | ) .

: \
dence simpliciter sh&uld be required to be tulrilled edbsequently.

i ' v
and not precedent toiselection and appointment. [Abiding by this

l
judgement the circulér letter dated 6.12.,93 by Director Generel,

(
f
Post clearly states as followss- ,

"(11) The éuard also decided that having regard to
the judgement of the CAT, it may lbe clarified
that while making selections for appointment
to ED posts, permanent residencel in the village/
deliviery jurisdiction of the ED ppst office need

| not bF insisted upon as a pre-condition tor
e _ appeintment. However, it should be laid down
as a conditions of appointment that any. candiu=-
datesf who is selected muist betore appointment.
to the post take up his residence|in the village/
‘ deliv%ry jurisdiction of the ED poet office as
E the case ‘may be." ,

8. “We rind rroﬁ the record made available to us py‘thé‘

department that afte

. =l

having obtained names from the Employment

-
T
; #

' ',Exchange, the departm‘ent had considered the elioible candidates

and had selected the %pplicantvfor-the post of ED?A,'Domluro
Subséquently, only.on[thegrodnd that he was not residing at

'Domiur but at Krishna%ajapuram, both suburbs‘of Bangcalore, an

|

attempt was made to diéqualify hiﬁ for being considered: for that

'%
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It is absolutely Clear t'rom.th.e statement ot the applicant
| ‘

given bafore one Shn Men junath, Assiatant Superintendent of

Post OT':fices on 26,3.1993 thgt only three months previously he had
ahifteri his residence with his ;aifvo to Krishnarajapqram. L,earﬁed
Counsel ;or the épplicant makes a submission before us that the

applicant today lives at c-s/ 230 e Type, Domlur, Bangalore=71,

although his wife lives at Krishnarajapuram.

9.  Apart from the ract that prescription of residential guali=-
tication as a pre-rsquisite for selection as ED Agent has been done
auvay tyith by the depértment itself by issue of e circular letter of

: <

6.12.9::'; making a reference to the judgement of CAT referred to above,
| ) )
the circular making it clear that while making selection for appoint=

| , . :
ment 6f EO posts permanent residence in the village/ delivery

| | Y
jurisdiction of ED Post Ofrice need'\be insisted upon as a pre-

condit%ion for appointment, '_l:ut‘ a condition should be laid down

| = t

that after selection the Va?e'lected person must before appointment to

the post take up residence in the village/ delivery jurisdiction of

P _,..":--—- “.:c [ U . ___~ = E _— o}

the E.D. Post Office. This being the position and no reg..llar

| N -

appoin',t.ment order having been issued to the applicent so tar deSpitQ
| v
his selection for the post of EDDA, Domlur, and the submission made

that he is nou residing at Domlur, overlocking of the candidature

of the applicant for appointment as EDDA, Domlur is not tenable.

o " eeseeB/-
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10, In view of the foregoing, we accept thi? application,

quash the letter dated 3.8.93 calling fresh names from the
Employment Exchange and direct the respondents tb issue an .

order of appointment appointing the applicant as EDDA in the

‘Domlur Post Office on & fegular basis. This d{rkd%ion may be

carried out within one month from the date of receipt of a

copy ot this order. No order as to costs.

REA -

( P.Ko Shyamsundar )

( T.v. Ramanan )
Vice Chairman

Member (A)
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