PRI STV

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL )
BANGALORE BENCH ¢ BANGALORE -é;/

DATED THIS THE 23RD DAY OF APRIL, 1993
PRESENT

HON'BLE SHRI S. GURUSANKARAN cen MEMBER (A)

HON'BLE SHRI A,N. vubaANARADHvA oo mEMBER (J)

APPLICATION No.116/1992,

Sri S.K. Halasangi,

Aged about 37 ysars,

$/o Sri S. Kasiraya,
C-6/1, P&T Staff Querters,

Kavalbhyrasandra,

Bangalore -~ S60 032, eee Applicant
(Dr. M.S. Nagaraja -+ Advocate)

Vs,

1. The Exacutive Engineer,
Postal Elsctrical Division,

Bangalors.

2. The Superintending Engineer (Elec)
Postal Electrical Circle,

Bangalore,

3. The Union of India,

Represented by thes Sestretary to
‘. Government of India,

Ministry of Communication,

New Delhi,

4. Sri S, Shivanna,
Wirsman,
Telecom Electrical Division,
Bangalore. - o Respoindents

(ShriMm.V, Rao, Adwocate for official Respondents
No.1-3 and Shri P.A, Kulkarni for Respondent No.4)

This application, having come up before this Tribunal
today for orders, Hon'ble Shri S. Gurusankaran, Membsr (A) made

the following 8.
ORDER

In this application filsd under Section 19 of the

Adﬁinistrative Tribunals Act, 1985, the applicant is aggrisved



&

by ths promotion of Respondent (R for short) No.4 to Wireman cadrg ®

from the cadre of Assistant Wireman ignoring the legitimate élaﬁm
of the applicant, who was senior to R-4 in the cadre of Assistant
Wiremen. He has prayed for quashing the order dated 3.2.1992
(Annexure-A2) end directing the respondents to consider and promote
the applicant with retrospective effect from the date R-4 was
promoted with all consequentiel bensfits, including payment of
arrears of pay,

2. The facts of the case a%a dot in dispute and lis in a
narroz/ccmpass. The applicant joi&ed in Telecommunication depart-
ﬁent as Khalasi on 22,.,7.1982 and was promoted as Assistant Wireman
with effect from 15.11.1983, He was also confirmed as Assistant
Wireman with effect from 1.4.,1988 |and the seniority list of Asaistént
Wireman as on 1,9.1991 prepared by tﬁe respondents vide Annexure-A1
shows ths position of the applicant at S1,No,1, while R-4 is shoun
at $1.,No.4, Ffurther, while the épplicant was working as Assistant
Wireman since 15.11T1983” R-4 was promoted as Assistant Wirsman only

on 7.5.1986. Ae a result of bifurcation of the co-ordinate function

of erstwhile Madras Electric Circle, options wsre called from non-
gazatted elsctrical staff in the ;tates of Andhra Predesh, Karnataka,.
Kerela, Tamil Nedu and Pondicherry as per instructions dated 4/5.12.1990
(Annexure-R2 ). Accordingly, the applicant and R=-4 duly exesrcised
their options to serve in Kernataka Circle and‘thafoptions were
accepted by the Superintending Engineer (Electrical), Madraes Circle
vide order deted 2.5.1991 {Annexure<R3), Bassd on these options,

the provisional seniority list of staff in the varigt; Z:zﬁﬁ was
published on 5.9.1991 vide Annsexure-#1, Since th: provisional
seniority list did not contain the names of three officials, who had
since bsen appointed to higher grade or expired while in servics, a

revised seniority list of the officials in the g rade of Wireman

i e e e e



appointed by the earlier recruiting committee has now been prepared §\] i )

and attached as Annexure-R4, After the bifurcation,when e further
vacancy of wireman arose, new roster points were operated and since
the first point in the 40 point roster is reserved for Scheduled

Caste (SC for short), R-4 was promoted vids order dated 3.2,1992

. (Annexure-A2), MAggrisved by the same, the applicant has filed this

application.,

3. The respondents 1-3 have filed their reply contesting

the application. R=4 has not filed any reply.

4, Cn 2.4.1993, we heard Dr. M.S. Nagaraja for the applicent and
Shri M.V. Rao for R1-3, Or. Nagaraja appearing for the applicant
vehemently contended that even as per Annexure R-4, thers has been
more than adequate representation of SCs in the cadre of Wireman,

since out of 8 posts 5 are occupied by OCes and 3 by SCs., Hs,
thersfore, submitted thaet there is mo justification for making further
promotions against the vacancies by operating the roster points im
favour of SC candidates, Dr. Nagaraja also pointed out that the
departaent of Telecommunication vide their letter dated 7.4,198S

(ANNEXURE~A4) has already directed that keeping in view the interim

. orders of the Supreme Court in the case of J.C. Malik, it 'has been

decided in consultat;on with the department of Personnel and Training
that the said interim orders may be implemsnted for the time being.
The learned counsel for the applicant also drew our attention to the
interim orders passed by a Full Banch of this Tribunal sitting et
Hyderabad on 27.2.1992 in 0.A.759/1987 and other connected O.A.s
between V. Lakshminarayanan and Union of India and stressed the fact

that the Full Bench has epproved the interim order passed by the

. Hyderabad Bench in 0.A,759/1987 to the effect that the vacancies

"~ aveilable from time to time are to be filled up in accordance with

40 point roster system subject to the condition that the posts held

" by the members of $C & ST do not exceed 15% and 7%% respectively at

"any given p-oint of time end if a person belonging te SC or S{ is
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promoted on his own merits and not in & reserved vacancy, then for

the purposs of thts interim order suchppointmsnt will be exclucsd
¢hile computing the required percentege. He also "pointed out that <
the Full Bench has stated that if the Tribunal hed already passsd

any order not in confirmity with the order of the.Supreme Court
inadvertently, such order may be recalled and fresh orders passed

in tsrms of ths order of the Suprems Court to svoid conflicting

directions and interim ordsrs by warious benches of this Tribunal,

5. Shri M.V, Rac appearing for R1-3 submitted thét since

after the bifurcation e new roster is being operated and the first

vacancy is reserved for SC, R-4 was promoted in preference to the ~
applicant in accordance with the reservation policy. He further

é:pinted out that in para 8 of the reply the respondents have

mentionsd that out of the 8 officials indicated in R-4, 3 belong to

SC community and they were promoted on the basis of their seniority-
cum-fitness. Shri Rao also submitted that the Director of St and ST
Government of India, Bangalore, had clarified the position vidie his

letter dated 22.11,1991 (Annexure=RS) that ressrved wacency falling

Yok

in promotion quota3 which cannot be filled in #% non-availability

of eligible SC/ST beraons in feedsr cadr?ymay be temporarily diverted
to direct recruitment quota and filled by recruitment of candidates W\
belonging to SC/ST and in subsequent years when reserved vacéncies
from direct recruitment quota is esvailable, thess vacancies mey be
diverted to promotion quota and filled from SC/ST in the feedsr cadrs

bhewn b
who mighthpau become eligible for promotion.

6. After hearing Dr. M.S. Magareja for the applicant and
Shri M.V, Rao for R1f3 on 2.4,1393, the orders were reserved on
8,4.1993, However, on 6.4.1993, Shri P.A. Kulkarni appesring for
R-4 submitted a memo stating that he could not bes present in tte
Tribunal on 2.4.1993 to present tha case amd on behalf of R4 du

to transportation problem and preyed that he may be given an

#
R
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opportunity of being heerd before the orders are pronounced,
Accordingly, on 8.4,1993, Shri P.K. Kulkerni was heard on behalf
of R-f)since Dr. M.S. Nagsraja for the applicent and Shri M.V, Rao
for the officiel Respondents did not also have any objection. Ewen
though, no reply had teen filed on behalf of R-4 garlier, Shri
Kulkarni submitted & brief reply after serving copies of the same
on Dr, MNegaraja end Shri M.V. Rao., Shri Kulkerni pointed out that
the Respondents in pare 8 of their reply have stated that "out of
these 8 officials 3 belong to S.C. community and were promoted on
the basis of Seniority-cum-fitnese®, He stressed the fact that the
applicant has not nroduced eny material before the Tribunal to
contravent thie statement. He submitted, in all fairness, that R-4 .
does not have any gaterial to produce before this Tribunal to show
whether he was promoted as Wireman in his turn as per seniority in

the grade of Assistant Foreman. ‘ §

T Having heard the submissions of all the parties, we are
of the view that the applicant has to succeed. As pointed out by
the counsel for the applicant, the department of Telecommunication
has already issued order dated 7.4.1989 (Annexure-A4) that the
interim orders of the Supreme Court should be implemented for the
time being. The respondents have not produced before us any other
orders or instructions reversing the order dated 7.4.1989. Further,
the clarifications issued by the Director, SC/ST vide his letter
dated 22,11,1991 (Annexure-RS) dows not make any reference to
Annaxure—Ag, which has pgen issued in consultation with Department
 _of Personnel and rrain£%;}?§§935§i7§%flclarify the position as to
uﬁét‘procedure has to be followed, when in the promotional cadre
there is slready adequate representation of SC/STs, It is nobody's
.case that the number of $Cs in the ceadre of Wireman is more than
adequate and is much higher then the 15% of the posts reserved for

SCse, In view of the fact that 2 OCs have been promoted to highsr
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' posts and one OC hes expired the position given in Annexure-A1 l:h !

substantially correct, in that out of § posts of Wireman 3 are et

occupiedvby SCs., Even though the respondents have contended in para-8

of their reply that the 3 officials belonging to SC category were

p-romoted as Wireman on the basis of Seniority-cum-fitnecs, it hes

not been.clarified whether these SCs/promoted in their own turn as

per the seniority as Assistant UWireman, The respondents have al&o

not produced sufficient materials to support thsir vagua submission,

On the other hand from Amne xure-R4 it is sean that S/Shri G. Loganathan }

and S, Munichinnappa at S1.Nogs. 5 & 6 were appointed as Assistant %

Wireman on 12.4,1982 and 7.7.198& only, whereas shri V. Manochar at
- 81 No.7 has also entered the department on 7.7.1982, Even &pert

from this, we find that only one vacancy of Wireman occurred in 1992

and that being the first vacancy, a&s per reservation policy, should

hot have been treated as ressrved for SC since otherwise the reserva-

tion in that year would amount to 100%. When the learned counsel for

R1-3 wes specifically asked to explain this position, he could rot |
throw any light on the seame, Or, Nasgaraja has alsoc drawn our attention
to the interim orders dated 27.2.1992 passed by & Full Bench of thie

Tribunal in 0.A.759/1987. Paras 50, 51 and 52 of the above interim

orders are extracted belows

"50, However, pending decision of the Supreme Court
in Malik's case, Tribunals are bound to pass
interim orders on applications challenging
reservation on the basie of 40 point Rpster and
promotion of SC & ST candidates consistent with
the interim order already passed by the Supreme
Court in Malik's case dated 24,9.1984 as extractsd
above, We approve the interim order passed by
the Division Bench in this case in the reference
order dated 16th May, 1988 as having been passed
in terms of the interim order pessed by the Supreme
Court in Melik's case. We also direct that in
similar cases, the Tribunals shall pass similar
orders taking.ingo account the directions of the
Supreme Court, nadvertantly, such order may be
recalled and esh orders passed in terms of the
order of the Supreme Court, so that conflicting
directions and interim orders by warious Tribunals
can be aveoided.

M/ 9/ ‘3/ Ve 'r.é»wmﬁ AoA Xl;uvdv} p“/{u} -*47' ordl A et i
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51. In the result all the cases heard by this Bench
are ordered to be posted before the Division Bemch
immediately after the decision of the Supreme Court
for final disposal following the directions and
final decision of the Supreme Court in Malik's case,
52, In this view of the matter we are not finally
disposing of the cases, But the Registry may

issue copy of the order to the parties for
information,"

8. In view of the above and particularly the fact that the
respondents have nct placed adequate material before us to show thét
the 3 SC cendidates at sl, nos, 4, 5 and 6 a\t Annesure R4 ha;le been
pfomoted as Wireman as pér tgeir\saniorit§ in the éédre of Assistant.
Wireman, the applicant has to Succeéﬁ and as directed in the imhterim
| orders of the Full Bench, we have to pass suitable interim orders in

this zpplication.

9, In the rdsult, we allow this application partly and pass

the following interim orderss

1) Order dated 3.2,1992 (Annexure-A2) promoting R-4

is quashed,

1) R-1 to 3 are directed to consider the applicant for

for premotion as!Nirenan in ths vacancy against which

R-4 was promoted by order dated 3,2.1992 and in case

R=1 to 3 find the applicant suitable for promotion,

he should be desmed to have been retrospectively

promoted from the date R-4 was promoted, i.e., 3.2,1992,
S . This direction shall be complied with by R-1 to 3 within
| 8 peried of two months from the date of receipt of a
copy of this order, In case the applicant is not foundo
suitable for promotion R-1 should intimate the applicant

in writing about the same.



1i1) In the conspectus and circumstances of the case and

—a-

in view of the fact that the applicant has not

shouldered the higher rasponsibility of the post of

Wireman from 3 2,1992, the applicant will not be

entitled to eny arrears of pay and sllowances in tha

cadre of Wireman with effect from 3.2.1992, Howsver,

he will be entitled to proforms promotion, fixation o 55

pf pay and seniority in the cadre of Wireman from
|
3.2.1992 &nd will be allowed pay and allowancee as

wWireman from the date he is actually promoted, Z

10. Since we are not finelly disposing of the case and have %

~passed only interim orders, this case should be posted bsfore the

Division Banch immediately after the final decision éf the Supreme

Court in Malik's casé is received,

| <d-
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o CENTRAL ADMINISTRATIVE TRIBUNAL
° | . BANGH BeNCH

Second Floor,
Commerciel Complex,
Indiranagar,

- Bangalore-560038,

L] ' Dated: 10 SE P 1993
REVIEV APPLICAT 10N NO.25 of o3PAtedt 10 SEP 1933
APPLICATION NO(S) 116 of 1992,

BPPLICANTS: g ghiyanne v/s, RESPONDENTS:Executive Engineer,
Postal Ebectricel Division,B'lore
TO0, » and Others, - '

1« Sri,P,A Kulkarni,Rdvocate,No.48,57th 'A'Cross,
Fourth Block,Rajajinagar,Bangalore-560 010,

2. Sri.M.Vasudevs Rao,Central Government Standing Counsel,
High Court Building,Bangalore-1,

3. Dr.Mm.,8.Negaraje,hdvocete,No.11, Second Floor,First Cross,
Sujatha Cogplex,Gandhinager,Bangalore-9,

Subject:- Forwarding of copies of the Order passed by
the Lentral Administrative Iribunal,Bangalore,

_ Pleass find enclosed herswith a copy of the
ORDER/STAY/INTERIM ORDER, passed by this Tribunal in the
above seid applicstion(s) on_ 27th Rugust,1993,

| : " ' S/ﬁ -
{ D REG ISTRAR A /97 '
@*f(/ A %°JUD IC IAL BRANCHES.

i gggw:a %YN

o




Bt oy

CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH3: BANGALORE

DATED THIS THE TWENTYSEVENTH DAY OF AWGUST, 1993
Present: Hon'ble Shri S, Gurusankaran, Member(A)

Hon'ble Shri A.N. Vujjenaradhya, Member(3)

REVIEW APPLICATION NO,25/1993
IN 0.,A, No,116/1992

Shri 5, Shivanna
Wireman,
Telecom Electrical Division

Bangalore eese Applicant

(shri P.A. Kulkarni, Advocate)

Vs,

1, The Executive Engineer
Postal €lectrical Division
Bangslore.

2. The Superintendent Engimeer (Elec)
Postal Electrical Circ19$
Bangalore,

3. The Union of India
represented by the Secretary
to Government of India
Ministry of Communication
New Delhi,

4, Shri S.K, Halasangi
S/o. Shri S. Kasiraye
t-6/1, P&T Staff GQuarters

Kavalbyrasandrs
Bangalore=560 032 «ees Respondents

(shri m.v, Rao,!Advocste for R=1 to R-3 and
Dr. M.S. Nagaraja, Advocate for R-4)
This Review Application having come up for
hearing before the Tribunal todsy, Hon'ble Shri S. Gurusankaran,

member(A), made the following?
g R O E R

This Review Application has bean filed by the
applicant, who was respondent no.4 in B.A.116/1992)uhich~
came to be disposed off by order dated 23,4.,1993, OCn the
filing of the review application, notice was issued to the
official respondents and R-4, who was the applicant in O.A,

116/1992, R-1 to R=3 have filed their reply. R-4 has not

filed any reply , but he is represented by Dr, M.S. Nagaraja.

Y
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2. The only 2 grounds on which the revisw

- - A

applicent has sdught for revisw of the order dated 23,4,.1993

are as followss (1) The department had ﬁade en assertion

in their reply that out of the 8 officials promoted to the

- wo¥ .
Wireman category, 3 belonged to Sckwere promoted on the basis

of seniority-cum-fitness, At that point of time the
department should have produced the necessary documents to
support this statement and the review applchﬁgan bonafidsely

¥

believed that they huuaido so, | particularly, since he did
‘ , _

not have in his posession these documents, Howsver, since

he has obtained this document and produced as Annexure-R1

and hence there are sufficiant grounds to review the judgement
after rehearing the case oﬁ merits in view of the materials now
produced,s (2) At the time of arguments on behalf of the
applicant herein who was R-4 in the original application, it was

7 | -l pede ¥

submitted that the promction of the review 2pplicant met under

filling up of backlog vacencies msant for SC/ST and in that view

of the matter, promotion of the review applicant has nothing to do

with his seniority position.

3. Q% We have heard Shri P.A. Kulkarni for the review
applicant, Shri M.V, Rao for R=1 to R-3 and Dr. M.5. Nagaraja for R-4,
Since the review applicant was impleaded specifically as R-4, .

it was equally the duty of the review applicant to have produced the .
necessary documents if they had not been produced by R-1 to R-3,

Mere statement that the documents were not in his posessiom‘would

not bring this under the grounds for review since only if the

J
review applicant had made all the necessery efferts with due diligence
and still could not get it anb has been able to get it after the
judgement has bsen delivered,| there will be sufficient grounds for

reviewing the application. Even in.the review application the

review appiicant has not brought out any facts to prove that before

the judgemeht was delivered, Ee,had made all the efforts



for obtaining the necessary documents, Hence, the

review applicant has to fail,

4, - Rega;ding the second ground, we find

that this is one, which is going into the merits of
the case, Even otherwise whether the very roster
!points as per roster registér has to be follﬁwed, leave
aione filling up the backlog vacancies, was the main
question under adjudication in the main application and

we have given our fiﬁding on the seme following the

Full Bench judgement.

5. In view of the above, we find no

sufficient grounds for admitting this review application

and the same is rejected at the admission stage itself,

S A~

) T8 NP YIRS -
(A.N. VUEIANARADHYA) (s. ;;Pgwx RAN) 4
MEMBER () MBER(A)
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GECTION OFFICER _

- ' LENTRAL ADMiHISTRATIVE RIS . ~;

L ADBITIONAL BERCH
' BANGALORE




