" Becond Floop, - .. .- ..
.- Commercial Complex, .
- Indiranagar, .- T ’
- Bangalore~560 038,

Dated:= 13 J|JN 1094
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APPLICATION NUMBER; 771 of 1993,

.-

APPLICANTS RESPONDENTS: -

-.1ﬂ;§ri'c'?ﬁi9995ha “v/s. 'Sécre%ary;Deptfjof Posts,NDelhi é”bﬁﬁers. .

- -
Ed - .

1 ~ Sri.S.K.Mohiyuddin,Advocate, .  _ T w .
| - No.ll,Jeevan Buildings, T ‘
e -+ .. Kumarapark East,Bangalore-1,

,2.‘ . The Assiétant Postmaster Gehéral(éfaff);°”“"~iﬂ; S
~-Bangalore~56000L, ' _

3 ' Sri.G.Shanthappa, Add1.CGSC, e e
. - High Court Bldg, Bangalore-1. e L )

Subject:Q Forwarding ef copies of the Orders passed by—~the -
Central administrative Tribunal,Bangalore,

Please find enclosed herewith a copy of thg'URDER/m”
STAY WRDER/INTERIM ORDER/, passed by this Tribunal.in the above

gmentioned application(s) on 07-06-1094 B
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CENTRAL:ADMINISTRATIVE‘TRIBUNAL o
' BANGALORE BENCH '

O.A. NO.771/1993

TUESDAY THIS THE’SEVENTH DAY OF JUNE 1994

Shri A.N. Vujjanaradhya ... Member [J]

Shri T.v. Ramanan «++ Member [a)

- C. Thippesha,
Aged 22 years,
S/o Chandrappa,
Hadikere P.o0., '
Tarikere Taluk. «es Applicant

(By Advocate Shri S.K. Mohiyuddin)

V.

1. Union of India through

Secretary, Department of Posts,
New Delhi.

2. Director of Postal Services,
S.K. Region, Office of the

Chief Post Master General,
Bangalore-1. ,

3. The Superintendent of Post
Offices, Chickmagalur.

4. The Sub-Divisional Ihspector

[Posts],‘Birur Sub Division,

Birur, -+. Respondents

[By Advocate Shri @. Shanthappa ... Standing Counsel]

ORDER

Shri A.N. Vujjanaradhya, Member [J]:

F A 'éélig%f' Annexure A-4 dated 25.5.1991 ang subseguent
; .W ! : ’ \ f =Y ' .

L0 ' . N oLt

ﬁf} s comhun@cations at Annexures A-9 and A-13 respectively
i R o .
i»\ i g

bt .
oot wmry - dated 416.3.1992 and  30.6.1993, applicant has made




AR A

s R ST SR T L L e

this applicatib;junder chtion 19 of the Administrative
Tribuna1§ Act,‘% 85.

1}'_..12..

R

2. Briefly stétiéd, the Lcase of the applicant is as

below: To filléup the

pondent ['R' for

for applications

Oft of ED BPM, Hadikere, Res-

\

shbrt]lNo .3, SPO Chickmagalur, called

as per| Annexure A-i1 dated 26.2.1991.

| |

Applicant who had made | the application for the said

post, was select%d as per Annexure A-2 dated 27.3.1991

and was directeg to &dergo training. Accordingly

the applicant u
BPM Hadikere upt

R-4 SDI(P], Birur

that a Criminal j|case [ 'lcc

derwent” training and had worked as

| :
. u91 when he was relieved by

, as p&r‘Annexure A-4 on the ground

i

for short] was registered

against him. Applicant %aﬁ got sent two legal notices

dated 11.7.1991 |

A-8) because of}]

Annexur%A-?] and 7.3.1992 [Annexure

his arﬁﬂtrary and irregular relief

and to reconsider his Ma$e for which R-3 has given

reply dated 16.}
the Department c:

post as the cC i

not settled. Tiﬁ appeal

applicant on 26. 3\

1}[Annexure A-9] stating that

Jlt for years to fill up the

'egisteq;d‘agalnst the applicant was

therefrom submitted by the

1992 [Annexure A-10] to R-2, Director

3 | .
of Postal Service » was fot considered. 1In the mean-

while, the CC as ainst

CC 1338/91 was fi

9.11.19962 [Annexu#e A- 11ﬁ

Therefore, anothe

the applicant on

a\/ |

1he applicant and others in

lnally $

nsposed of by judgment dated

acguitting all the accused.

\
\
“L repr%sentation was submitted by

|
i \
16.11.ﬁ992 [Annexure A-12} to R-3

| |
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remuasting for his veapyointoent in vic
tal in CC. But E-2 ha! rejected the repvesentaiion
I

s o “ o ey o 3 P PRV N R P P VI N, e N
on the ground that the &) ticont had reoordes 2 npega-

tive answer in the decl: .tien furnished by him in

L

ottestation form by his comm.:dcation dated 20.6.7923
Wioh aowin is Incorrect. REance

the applicent seeks to cuuash Annesuués A-4, A-8 and

te direct  Lho

23

. .
vegriarly  appeinted, o ol

sonot the apnointine had 1.0 power to terni-
Gl hde Ly degve of kunuexuve A4 &nd
crobes thet e port ooviht to hov e KopL vedent
S 3% V5 : i 2 won flinally

s of i fin . oot ; Loooe
NS decian woodn hig torLsnter e Tari
CE L » Yool Gt Tins o cooautly oo s
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The nein peint which tiles e
pricetion is whether the epplicint was r.oalerly

ppeinted g0 ags to corncluge thot ccuion oOF
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dents are with

unjust. For thj

contentions of jhe learned counsel for the applicant

in detail.

1
i
]
\
‘

5. The main conhtention advanced on behalf of the

|

applicant is thatf

the applicant was regularly appcinted

on selecfion as |ED BPM, Hadikere and because of such

he w&s imparted training for the

post. In this | connection the learned counsel for

our attention to Section IV relating

amme in Swamy's Compilation of Service

tf in PoStai Department found at pages
rev our attention particularly tc¢ the

f}g to expenditure and para below [c]

“"EDAs apﬁointed on régular basis and .1 a
clear vacancy, will only be imparted the abhove
training. EDAs apppinted in leave arrange:ont

and on ad hodé
will not be i

arrangement against put off vac.ncy
parted the above training.”

Placing emphasis?
for the applican§ cohtended that imparting of trairing
pre-supposes appo?ntment on a regular basis in a clear
vacancy and only

:

l

it is the conteﬂ ion of the learned counsel fcr the
applicant that he

such persons will be entitled to

undergo training.}| Because the fact of. applicant having

undergone training is admitted by the respondents

must have been appointed regularly

and, therefore, st services could not have been dis-

pensed with witho t putting him off duty and follcwing
b



the procedure prescribed for his removal. No doubt,'

the provision on which the learned counsel relied
upon makes mention of the imparting of trainiog rto
EDAs appointed on regular basis in a clear vacancy.
But we are unable to agree with the further contention
of the learned counsel that because the applicant
was imparted training he must be presumed to have
been appointed on a regular basis in clear vacancy.
It ie not as if that always the appointment would
precede the imparting of training. It is not the
case c¢f{ the applicant that he was issued any regular
order of appointment. Though he states that he was
regularly appointed, when‘”questioned, the learned
counsel was unable to refer to any document showing
that the applicant was regularly appointed by means
of an order in writing. The respondents plead that
reqgulz. order of appointment was to be issued only
after tr=2 verification of the antecedents of the appli-
~cant .7 in the meanwhile he was iﬁparted training.
Becaus¢ it was reported that the applicant was involved
in a criminal case, no appointment order was iesued
to hir. A perusal of the records produced by the
respondents also makes it clear that no regular order
of appointment was issued to the applicant and he

A

was not regularly appointed to the post for which

was selected. While the proposition that only

LN "“&e‘

;ﬁD&@ who were appointed on a regular basis would be
’}

N

medrtcm treining as per the provision quoted above,

\ i‘g
/Mejconverse that no EDA who has not been appointed

e og” a regular basis could not be imparted training



nhad violated any

Dimrutawr .

cannot be said t ‘Hbe cor‘zdﬁn'ct. If at all the department.

i
-

such authority

of thehprovision of the EDA Rules,

Y be . 1ab1e to dereliction -of his

duty under rele\ant prkvision and because of such

dereliction of 4
to contend that h

larly appointed{

ty it hs not open to the applicant

‘must ﬁe presumed to have been regu-
1.

Havingiregard to the facts of this

“

case, 1le.,there bging nJNorder of appointment of the

applicant as ED &
applicant was reg;

he was imparted tr

PM, we“are unable to hold that the

1larly %ppointed and only thereafter

ainiug.“

6. When once a 4

mnclusid%‘is reached that it is not

'_

proved that the qsplicané was appointed on a regular

basis, departmenti,

to put off the af

of the EDA Rules

of mis-conduct ag:

|

effect from the pp

present case, the ;

No.AII/184/dlgs is

Chickmagalur, comn

Divisional Inspec‘

applicant 1is concg

sﬂ
requirﬂpg to follow the procedure

\
oplican%‘ from duty under Rule 9([1)

”pendingWihquiry into the allegation

inst h#m will not arise. In the
i A

|

<pplicanj was relieved with immediate

|
st of ﬂBPM Hadikere as per letter
sued byw bupdt. of Post Offices,
|
.nicate% to the applicant by Sub

ur, as per Annexure A-4,

\
ended 'ko be without authority as

ypointlnﬁ ‘authority so far as the

drned a“d that the applicant who

i

was regularly appo nted cduld not have been relieved

‘\

without placing himjunder pwt off duty. Annexure

A-4 came to be is

- Chickmagalur, the

b

stied by %DI on the direction of SPO

!
ADpOlngld% authority and, therefore,
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the contention ;s wit@out any force and cannot be

upheld.

7. But, fhe fact remains that the applicant was relie-
ved from the post in accordance with Annexure A-4
ana thereafter he had got issued two legal notices
as in Annéxdres A-7 and A-8 for which the department
issued communication as in Annexure A-9 informing
him that the CC registered at Tarikeri Police Station
in which the applicant was involved was not yet settled
though 10 months have elapsed and that the department
could not wait years together to fill up the post.
This communication is dated 16.3.1992. Thereafter
the applicant again made another representation as
in Annexure - A-10 and he also produced the judgment
fendered in CC No.1338/91 on the file of Munsiff and
Addl. JMFC, Tarikere, dated 9.11.1992 in which the
applicant, who was an accused, and others came to
be acquitted. With the copy of the judgment the appli-
cant had made another representation to the Supdt.
of Post Offices, Chickmagalur. However, the Supdt.
by his letter dated 30.6.1993 [Annexure A-13] informed
the applicant that he had given false declaration
in the attestation form and, therefore, his service
treated as terminated. From the narration of

facts it is clear that the respondents have not
%% consistent in their sﬁand. While in Annexure
the applicant was informed that he was relieved

immediate effect in view of the 1letter issued

L mAe w e



- only prosecuted tha

by the Ssupdt. of|

xure A-9 the appﬂjcant wa

could not wait

of CC and in Ahx
the applicant ha

attestation form.

of the declaratloq

Para

of the departmen

recorded negativel

declarations:

[a] Have you
[b] Have you
[c] Have you
[d] Have you
[e]) Have you

(f]

[g] Have you eyer beeﬁ

12 in the

it

Post Oi

for yeaﬁs

exure

g given|

fices, Chickmagalur, 1n Anne-
L informed that the department
together for the disposal
-13 the stand taken is that
]

a false declaration in his

A peJnsal of the attestation form
filed by the ap%licant

w&uld show that no portion

Have you |
Law for any off

Further a perusal

t&//f

: j
tion or restica

educational aut

[(h] Have you i
any Public Se:
its examination

[i] Is any casg

of Law at the
form?

[j] Is any caséL

sity or any oth
at the time of |

of these declaratLon is

time of]

~f the

furnis$ed by the applicant is false.
aattestaQHQn form found at page 64A
ﬂ file 2goes to show that applicant
answer% #n respect of the following
Il
a k
e%er beenyarrested?
ewer been%prosecuted?
eJer beenj kept under detention?
eﬁer been|/bourd dowr "
eer been‘fined by a Court of Law?

en convicte by a Court of

debarred :.om any examina-

select:

pendi

ar educs
illing

pendin?

t too s

/any University or any other

ority/institution?

en debarreo'dlsquallfled by
mmission from appearing at .
on?

ngagainst you in any Court
filling up this Attestation

against you in any Univer-
itional authority/institution
p this attestion form?

frecords go toshow that none
|
false.

I
f
‘ ‘

hbsequent:

The applicant was

to filing of this.
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attestation form which is dated 1.4.1991. Therefore,
we are of the view thaﬁ the stand of the departmen;A
that the ~applicant had made félse declaration and
therefore, his services be treated as terminated is
not justifiable. ‘Howevér, thé fact remains that the
applicant was nof appointed on regular basisfto the
pdst. Therefore, he did not acquire any right to
continue in the post and that he was required to be

put off duty as per Rule 9[1) of ED Rules.

8. When the department was in the process of making
appointment on regular' basis, the applicant ought
to have taken éppropriate steps to see that the post
was kept vacant and ﬁhat he was to be a@pointed on
regular basis because he was not barred from being
appointed to the post because the CC against him was
not with respect to any incident relating. to the
department and it was entirely on the basis of a pri-
vate complaint. The applicant did not choose to take
such a re-course at the appropriate point of time.
Besides he has not impleaded.the regularly appointed
ED BPM as the party respondent in this application.
In his absence we would not be justified in interfering
with such appointment at this stage particularly when

the applicant has not shown that he has any right

he d90151ons on which the 1learned counsel' for

%pg applicant has relied on do not support the case
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are entirely diﬁ*e;ent Erom the facts

case. In T. RAMHSWAMY VQJSENIOR SUPDT, OF POST OFFICES

of the present

AND ANOTHER repofted in hTR 1988[2] 434, the question
'}. \

of put off duty| of th regularly appointed person

’ was under consigeration Yhich is not the point in
the present casee‘ In SAVLIR V. UNION OF INDIA reported
| in 1988[6] ATC 6{3 the owservation is that termination
of service withgtt affirdﬁng cpportunity to explain
| amounted to deni%l of n%tural justice and, therefore,
it was further ;abserve“ Fhat principles of natural
\ justice must begbbservew wherever necessary. In the
instant case obsefving ofil principles of natural justice
| would have aris;- had ]Fhe applicant been appointed
on a regular bas]:. Beq%use the applicant never came
‘ to be appointed gon a regular basis no f- 1t can be
found in responde?ts reliﬁving him from dut,.
| ]
| 10. For the reasgns disfussed above nei:t ¢r of the ;
impugned orders ﬂq Annexhres A-4 and A-9 <:n be found ?
| to be arbitrary iand canfiot be interferec¢ with. The ;
”;ji;fgyndation of the case bf the epplicant thiat he was
fﬁf°/f‘*.,‘gjxwéé§?}nted on a gegular basis. is not made out and,
iik‘ o t%eréfore, the sﬁperstru#ture, though to some extent
%&%“f“' . jhetﬁfiable, canngt stand, ‘In the result the applica-
o, | tion fails ana tﬁe same“ls hereby dismissed with no
TRTTT order as to costs; A ﬁ ‘ ?
TRUE COPY | i Cemed M
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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE BENCH:BANGALORE.

REVIES APPLICATION NRGBRR 34 OF 1994 (O /7 G2

MONDAY, THIS THE SEVENTH DAY OF AUGUST,1995.

Mr .Justice P.K.Shyamsundar, .+ Vice~Chairman.

Mr.T.V.Ramanan, .. Member(A).

C.Thippesha,

Aged 22 years,

S/o Chandrappa, Hadikere P.O.,

Tarikere Taluk,

Chikmagalur District. .. applicant.

(By Advocate Shri S.K.Mohiyuddin)

Ve

1. Union of India,
through Secretary, Department of Posts,
New Delhi-110 OOl.

2. Director of Postsl Services
(S.K.Region), Office of the
Post Master General,
Bangalore-560 001.

3. The Superintendent of Post Offices,
Chickmagalur.

4. The Sub-Diisional Inspector (Posts)

Birur Sub-Division, Birur. .« Respondents.

ORDER

Mr.Justice P.K.Shyamsundar, Vice-Chairman:-

There is some technical snag about this application which
purports to be a review from an order made by one of us (Mr.
.;I‘.V.Ramanan) sitting with brother Sri A.N.Vujjanaradhya, $ince
that Bench is no longer current a separate Bench has to be cons-
tituted with the permission of the Hon'ble Chairman, Central
Administrative Tribunal. We are now told by Shri S.K.Mohiyuddin,
learned counsel for the applicant that he does not press this
application but only asks that the claim of the applicant for

appointment as ED BPM may be considered whenever an opportunity

\
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arises subjet:t:’E oft:ursel Je applicant making himself available
ol "

for selection in || cordanc,\m with the Rules. We agree. In the

l | )
circumstances, we|dismiss b:his review application as not pressed.

At the same t;iim, we pléce‘ on record the submission of Sri

Mohiyuddin tha[t the case |of the applicant be considered for
Lol 1

permanent appointient as IIED BPM whenever an occasion arises.

While we recor%d lthis submission we make it clear that such

|

appointment of [the applicadt will be feasible only if he applies

I ] \

and fulfils al]ﬁ the requirements of law. With these observations
| |

this application étands dignissed as not pressed.

e ot et

U7 T vICEScHAIRMANS |

| | TRUE COPY

“ Settion |Officer
entral Administrative Tribunal

Ly

[ /| Bangalore Bench
Bangalore




