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- cENTRAL'ADMINISTRATIVE“fRIBUNAL'
NGALORE BEWCH

§ R Second Floor, , §

S - Commer01a1 Complex, -

’ -Indiranagar,
Bangalore-SB.

“Dstes: 10 MAR 17994

| mppLicATIQN NO(s)____ 767 of 1993,

MPPLICANTS.KIQ Sachldananda 'Q/SPtSPONDtNTS-Secretary,Mlnlstry of
" and three others. ' ‘ flnance and Others.
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1. Sri.V.Narasimha Holla,Advocate,
| o No.317,12th-A-Main, 75th Cross, .
| , : Sixth Block,Rajajinagar,Bangalore-10.

I o The!Collector of Gentral Excise,
: R Queen s Road, Post Box No.5400,
Bangalore-560001. -

ﬂ}--',’ | 3;‘ Sri.M.Vasudeva Rao, Addl Stng.Counsel for Central
P : , Govt ngh Court Bldg,Bangalore-lo o

* - ;SUBJECT:; FOrUardlno of . coples of the Orders. passed by o
@ L | the Central Rdministrative Tribunal Bangalure. '
R ' : ~XXX= L

Pléase find enclosed hereuith & copy of the
' ORDER/STAY ORDER/INTERIM ORDER/, Passed by this Tribunal
in the aboye mentioned application(s) on 08~ 03'1994'
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1.
Aged 57 years, .
A.S. Krishnappa,

Supdt. of C. Ex.,
Hars Offlce,

CENTRAL ADMINIS‘I‘RATIVE TRIBUNAL
‘ BAN(:'ALCRE BENCH

" 0.A. No. 767/93

'IUESDAY THIS THE EIGH’H DAY OF MARCH 1994

Shr1 V. Ramakrlshnan Menber [pa)

. shri A. N. Vujjanaradhya Member [J]

K. N. Sachldananda

: Queen s Road,

PB! No.5400,

2.
.. Aged 55 years,

_ Bax}galore—1 -

R. Ananda Rao,

B/c s. Ramdass,

Supdt. of C. Ex. -

- Hqrs Office, Queen's Road

P.B.No. 5400, Bangalore—1

g N. Annalah

.Aged 59 years, -

" S/oN. Ananthanairanappa,
- Supdt. of C. Ex.[Retd. ],

‘No.132, 42nd Cross,
8th Block Jayanagar,

Bangalore-—82

{

P.V. John, =
-‘Aged 60 years,.

: S/o P.O. Varghese,

Supdt. of C.Ex.[Retd. ],
11/1, Krishnamma Garden,

; Benson Town, -
- Bangalore-46.

{
§

[By A_ivocaf.e- Shri V.N. Holla]

v v.

Deputy Secretary, Govt of Indla ’
Ministry of Finance, :
Department of Reverme [Ad. II a}l,
New Delhi-110 001.

Qllector of Central Excise,

Queen's Road, P.B. No. 5400,
Bangalore—1

Additional/Deputy Collector,
Customs and Central Excise,
Queen's Road, P.B.No.5400, .
Bangalore- '

'o oo App].icants )

‘[By Advocate Shri M. Vasudeva Rao, Addl. Standing Courisel]
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Shri A.N, Vujjanaradhya, Member [J]

1. The appllcants are aggrieved lcy the denial of their claim
of stepping up of pay at par with that of their juniors and have
filed this application under Section 19 of the Administrative

Tribunals Act, 1985, seeking the following reliefs:

"i. to direct f.he respondents to swp—up the pay of the appii-
' cants on par with that of their juniors. with effect from -
1.1.1986; '
ii. to direct the respondents to re-fix the pay of the appli-
cants, consequent on their promotlon as Supermtendent of
Central Exmse [Group 'B'];
iii. to award the cost of this application. ‘
Briefly Stated, ‘the case of the applicants is as below: The |
applicants are Central Governnient employees in Group B cadre
working in various offices . under the administrative eontrol and
jurisdiction of the OollectorA of Central EbcciSe, Bangalore as
Superintendents of | Qustams and 'Os:ntral- Excise ['Supdt.' for
short]. Some_ of the applicants have since retired. There were
certain anamalies in the pay between the appllcants and their
juniors and the 1st respondent rejected the claim of the appli-
- cants for stepping up of their pay with th_at of the juniors by
" a criptic order dated 24.3.1993 [Arnexure A-1]. The applicants
are seniors compared to their juniors viz., S/s Mallikarjunaiah,
M.M. Raviraj, R.V. Ramakrishnappa and M.S.S. Murthy both in the
grade of Inspector of Central Excise ['Inspeetor' for short])
and Supdt as can be seen from the séniority iist found at Annex-
ure A-2. The applicants were drawing more pay all through.
The scale of .pay of Inspectors was revised from Rs.425—800 to
Rs.500-900 from 1.1.1980 vide letter dated 27.8.1987 [Annexure

A-3]. Consequent of} such revision of pay scale the juniars on
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1 1 1980 and 31.12. 1985 was origmally fuxed under FR 22[a][11]‘
in the scale of Rs 550-900 m -the llght of J.nstructlons oontamed '
-in the Mmlstry of Finance letter dated 6 10 1987 ocxmumlcated-‘

o "v1de Oollector of Oentral Exc15e [ Collector ‘for - short], Banga-

) 'lore 1Estabhshment Standmg Order No 109/87 dated 12 11.1987

. [Annexure A-4]. : Even after such reflxatlon the pay for the'

!

| jumors, the a;pllcant's were drawmg more pay oompared to thelr. :

| BT
" : - , "Jmlors, as can . be seen fmm pay chart at Annexure A-5 When o
\H ~ the apphcants were awaltmg thelr promotlon to NSC in thelr
‘ . term, the Oentral IV Pay Cormussmn merged the Ordinary Grade
. '['OG' ‘for short] and Spec1al (h'ade ['SG' for short) mto a smgle
| "umfaed grade of Inspector with effect from 1.1. 1986 v:.de notlfl- ’

catlon dated 22 9.1986 [Annexure A-6] consequently the seniors
' ~were deprlved of the:.r legltnnate pranotion as Inspector G
-.EVen after the merger of m and SG mto 1m1f1ed czdre the appll- .

: k
' A,cants sstood senior to Malllkasxmalah and others and were enjoymg

1 . '_ . - hlgher pay in the revised scale also. - The’ appllcnnts oontmued
- to be 1sen:Lor all along and there was no prows:.on under the Re-
cmmlent rules to treat Inspectors SG enblock as senior to Ins-
‘_pectors (B. In supersessmn of ESO No 109/87 dated 12 9.1987
[Annexu.re A-4) Government of India, Mlmstry of Fmanoe, Depart- -
ment of Revenue, J.ssued nexnsed 1nstruct10ns regardmg ‘fixation
ofpay] of  the Inspectors promoted to SG between 1.1 1980 and
31.12. 85 vide their letter dated 6. 12 1990 which was commnicated
as ESO No.3/91 dated 41 .1991 [Annexure A-7]. Aocordlngly the

pay of the abovementloned jumors were revised as on the date '

Pay] Rules, 1986 ['RP rules' for short], as per recamnendatlm
o | _

f_l

£

~the_ir promotlon to the nonfunctmnal selectlon cadre [NSC] between : o




of Central IV Pay Oommission. This has resulted in the pay‘of
the said juniors beihg revised at Rs.2000 in the scale of Rs.1640-

2900 with effect from 1.1.1986 as can ke seen from Annexure

A-8. The applicants were appointed. much earlier and continued

~ to be senior all through and were drawing more pay all through

till the issue of the abowe ESO 3/91 dated 4.1.91. Even after

the promotion of the juniors as Supdt subsequent to the appli-

cants, their pay was fixed in higher ‘stage with reference to

their pay in the grade of Inspector which was higher due to refix-

ation of pay cansequent on ESO 3/91. In the rnormal course seniors

would have got higher pay than the ‘ju_niors but for the issue
and ﬁnplanentétion of ESO 3/91 and, therefore, the applicants

are aggrieved by the retrospective benefit given to the juniors.

The applicants have filed separate representationé before 2nd

respondent requesting to | stép up their pay on par with their

juniofs as per Annexure A-11 and the same was tumed down by

ill-reasonsed and criptic order dated 2.4.1992 by the Collector

"as in Amnexure A-12. Aggrieved, the applicants have represented

before the ministry as per Annexure A-13 which was also rejected
by the ministry and communicated to the applicants by 2nd ‘respon-
dent throu_gh.his letter 'dated 20.4.1993 which is at Annexure
A-1. Hence the application for the above stated reliefs on the
ground that failure to step up the pay of the applicants as com-
pared with that of their juniors is violative of Articles 1A4

and 16 of the Oonstitution and the rejection of the claim of

~ the applicants is arbitrary and illegal.

3. The respondents in their reply while not disputing the facts
contend that refixation of the pay of the juniors tothe applicants
is quite in order and the same is not open to challenge as it

is just and proper.

4. We have heard ShriV.N. Holla, learned counsel for the appli-

cant and Shri M.Vasudeva Rao, learned Standing Counsel far the

‘Y\/ .
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respendents and perused the r.eoords.

e ]

o

5. rfI)rawing our attention to the fact that senlorlty of the
agalrcants V1s-a-v1s their junlors viz. Mallﬂarjunalah and others' '
has not been altered even after the promotion of the apphcants N
‘as also the1r juruors to the grade of Supdt learned ooursel-
. referrmg to note 4 under Rule 7 of RP Rules oontended vehenently |
© that the pay of the senlors should be fixed o par w1th ‘that
'of thelr jumors. Our attentlon was also brought to note 7 under ?.':. ,-

, Rule 7 and Rule 8 of -RP Rules and the decismn of Govt of Indla' .

at para 21 under Rule 7 of the RP Rules.

6. The facts are mot-in dispute. Mallikarjunaiah and. others
-who were junlors to the. appllcants were prcmoted to the grade_
of InSpector SG in the pay scale of Rs. 550—-900 before the appll—
cants 'lhe OG was prev1ously of the scale of Rs 425-800 ‘which
was. rev1sed to Rs 500-900 and <ptlon was glven to opt to the'
.-rev1sed scale. : Because the appllcants were gettmg more than'. ,
Rs. 500 per month they did not choose to opt for the same. Anyhow |
this did not alter the pOSlthl'l in any manner, J.rkasmuch as the
. pay scale. of the SG was Rs.550-900 to wh_lch. Malllkarjtmaz.ah and
others- were promoted'.‘ FSuhsequentll.r after v Pay Cbnrnission ’
the two pay scales of Rs 425—800 rev1sed to Rs.500-900 and sG |
'_'of Rs. 550-900 were merged and a " common scale of Rs. 1640—2900
was the revised scale. Therefore, 1t lS the contention of the
learmed counsel for the appllcants that had the two scales of ..
the OG and the SG continued, they would have also been promoted

and they would' have come on par with that of their 9juniors.

nd thelr pay was requlred to be rev1sed and refixed as per ESO
\ b }‘ﬁ ) )
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3/91 [Amexure A-7] dated 4.1.1991. After considering all
aépects, as ocould be seenfrom Annexure A-7 it was clarified as

below:

"3. The matter has been examined in consultation with the
DOP & T and Department of Expenditure and it has been decided
- that the Inspectors [0G][Rs.500-900] promoted during the
period from 1.1.80 to 31.12.85 as Inspector [Senior Grade]-

[Rs.550-900] may also e given the benefit of F.R.22[1][a)[i]-

[forme:ly FR 22-C].

4. It has also been decided to extend the same benefit
of fixation of pay under F.R.22[a][i] to Preventive Officers-
/Examiners [0G) who had the Ordinary Grade of - Rs.500-900
and Senior Grade of Rs.550-900 before 1.1.86. In this regard
this Department's letter F No.A 26017/85/87-Ad.IIA[pt.I]
dt 24.1.89 also refers.

5. As per the decision on the preceding paragraphs, this
Department's letters dated 6.10.87 and 24.1.89 stand modified
accordingly. This position may be brought to the notice
of all concerned officers and they may be allowed to exercise
a fresh option for fixation of pay in this regard. The
option should be exercised within 90 days of issue of this
letter and shall be final. : - :

6. Attention is also invited to this Department's letter
F No.A 26017/55/87-Ad.I1 A[Pt.] dt.13.3.89 wherein the erst-
while Inspectors [SG] having financial hardship in opting
the revised scale of Rs.500-900 with effect from 1.1.1980
were .allowed to revise their option. These officers may
once again be allowed to exercise a fresh option. These
officers may once again be allowed to exercise a fresh option
for fixation of pay in this regard."

Accordingly the pay of the juniors to the applicants was revised
and refixed and, therefore, they came to be .fixed at Rs.2000
retrospectively . with effect from 1/86 whereas the' applicants

pay was fixed at a stage lower than that of those promoted to

Inspectors SG. This refixation camot be challenged by the appli-

cants, inasmuch as theyhave not sought to assail this ESO 3/91

dated 4.1.1991 [Amnexure A-7]. The applicants only seek to step

up their pay with that of their juniors with effect from 1.1 .1986.

BAs the vires of ESO 3/91 is not challenged the refixation of

pay of juniors of the applicants is not open to challenge as
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N B either arbitrary or unjust or violative of Articles 14 and 16 -
A "  of theg coh_,st_it:-ution of'-Inéia-.‘. |

7. Ii'earned counsel for the applicants mainly relied on the

emsonl_Nos.21, 23 and .24 -of Rule 7 of RP Rules. read with note

i

4 and }7 under Rule 7 of RP Riles and FR 22.C. Tt would be advan-.
‘tagéous to:'quo'te_ “the' r‘elevat‘l,ﬁ provisions 'b for betﬁéx appfeigﬁatioﬁ

of : th’e 'conténtiéns of ;4 the . learned “counsel. The.-~léarﬁedj c_:oﬁnséi »

pri_rré.ril'ﬁy';: relied on Govt. <')f".In'dia- decision No.21 beloy Rule 7 ..
of thelRP Rules which: states as follows: '
b ,

"Attention is invitedto Note 4 below Rule 7 and the 2nd

. proviso to Rule 8 of OCS[RP] Rules, 1973. Seniarity of Gover-
nment  servants. for te ‘purpose of .stepping up -their pay or

- fixing the date of increments with reference to ‘thepay or -
t{xe date of increments of their juniors as envisaged in

the above mentioned rules may be determined with reference -
»t.o: the seniority .rosters: maintained for the purpose of con- .

. firmation/promotion etc. o :

This his to be r:eadw:.th note 4 below Rule 7 which “ré‘ad as -

£ ollows:

t
"Note 4: Where in the fixation of pay under sub-rule [1]-
pay of . a government servant, who, in the existing scale
was ‘drawing immediately before the lst day of January, 1986,
more pay than another Government servant junior to him in
the same cadre, gets fixed in the. revised scale at a stage
lower than that of such junior, his ‘pay shall be stepped -
up, to the same stage in the revised scale as that of the
junior." » ' ,

{ . .
. X x Pre'e xll

s

Ve

We may %lso' refer to Note 7 below Rule 7:

“"Note.7: In cases, where a senior Government servant promoted
tola higher post before the 1st day of January, 1986, draws
less pay in the revised scale than his junior who is promoted
.to]the higher post on or after the lst day of January 1 986, -
- the pay of the senior Government servant should be stepp=d -
to an amount equal to the pay as fixed for his Junior
that higher post. ‘The stepping up should be done with

558
[y}

¢ ONL ect from the date of prawotion of the junior Goverment
5 \ servant subject to the fulfillment of the following condi-
_ tions, namely:~ N - g




. ¢
[a] both the junior and the senior Goverrment servants should .

- belong to the same. cadre and the posts in which they have
been promoted should be identical in the same cadre,

[b] the pre—i:evised and revised scales of pay of the lower -
arnd higher posts in which they are entitled to draw pay

should be identical, and

[c] the anamaly should be directly as a result of the appli-
cation of the provisions of FR 22-C or any other rule or
order regulating pay fixation on such promotlon in the revi-

sed scale. If even in the lower post, the junior officer

was drawing more pay in the pre-revised scale than the senior
by virtue of any advance increments granted to him, provi-

sions of this note need not be inwvoked to step up the pay -

of the senior officer."

" This Note 4 and 7 will have to be read with refer.enoe to revised

and refixed pay of the juniors to the applicanﬁs, inasmach as

" the refixation of the pay of the juniors is now challenged in

this application. Bearing this aspect in mind when the 4 and

7 are read, it would be clear that the said provisions do not

apply to the case of the applicants. Note 4 stipulates' that "

the senior should be getting more pay than the -j-uhior Govt. ser- -

vant before 1.1.1986 M1i¢h is not the case herein as can be seen
from Annexure A-5. Note 7 Rule 7 of RP Rules also is not attrac-
ted inasmuch as that Note 7 requirés both fhe junior and the
senior Govt. servant | should beiong to the same cadre and post
in which they have been promoted which should be identical in
the same cadre. This is not the case herein. Nh’llikarjmaiah
and others were in the SG- whereas the’ appiicants were not in
that grade. Thé pre-revised scales in respect of the api)li@nts
ws ot identical to theP7Svised scale of shri ¥allikarjunaiah
and others and that ahomaly is not directly as a result of appli-
cation of provisions of FR 22[C]. Thus the applicants are not
entitled to seek any benefit even under Note 7 of Rule 7 of RP

Rules.

8. Reference to Government of India decisions at péras 23 and

R
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'.-24 also do not g1ve any beneflt to the apphcants 1nasmuch as'

- ,decismn at. para 23 speaks of steppmg up penmss:.ble for a second

time with reference to the- same junior -which is not - the question o

under 'cons'ideration'herein.' Dec'ision at-para 24 is only 'in. ré- ...

spect - of a rewsed scale of Rs 800-1150 ‘which is also not- appllca—

ble t;_o the facts of the present case. 'I'hese contentlons raised

m th’e appllmtlon cannot be upheld for the reasons. stated above.

‘9. ]Commg to FR 22[C] .the aspect of removal of ancmaly for'

stepping up - of pay of senior on promotlon draw1ng less pay. than :
"his junior is referred to in para 23. For the purpose of steppmg

up pay of senior to that of junlor i three conditions are reqmred

to be satlsfled . Those are more or less similar to the condlt:.ons .
st:.pulated under Note 7 of Rule 7 of R P. Rules and read thus' '
- Both the junior and sem.or offlcers should belong to the .

same cadre .and the-posts in which they have been promoted
oir appointed should be ldentlcal and m the same’ cadre;

b. | The scales of pay of the lower and higher posts in

whlch they are entltled to draw pay should be 1dent1cal ;

C. The anomaly should be dlrectly as a result of ‘the appllcatlon
of FR22-C. For example, -if even in the. lower post the junior
offlcer draws from time to time a higher rate of pay than
the’ 'senior by virtue of grant of advance 1ncrements, the

above provisions will not be invoked to step up the pay: -
of the senior officer." ' : - '

- In the jinstant case as was discussed earlier, none of these condi-

‘tions iis.satisfied ,hy the applicants inasmuch as the. juniors

of they appllcants were not in the same grade and the scale of
|
pay inj the lower and hlgher posts were not 1dent1ca1 as also

the anomaly was ‘not directly as a result of the appllcatlon of

' F? A22—c?‘3. Oonsequently the applicants are not entitled "to seek

steppmg up of thelr pay to the level of their pay of the1r

R jum.ors~1n thlS application.

ST SR
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10. Iearned counsel for the applicants relied on certam deci-

‘siens and sought support for their ccrntentlon fram those dems:.ons‘

In OA No. 1106/93 C.B. YACOB AND O'[‘HERS V. 'UNION OF INDIA AND

1OI’HERS and in OA No 337/93 C.K. NAIR V. CHIEF GENERAL MBNACER,

ing wp of pay of the seniors to that of juniors was allcmed rely—
ing on same earller decisions mentioned thereln. In these two
decisions the facts are not' set ‘out in detail and, therefore,
it is rather difficult .to cenclude that the decision arrived
at is applicable to the facts of the present case. .However,
from the‘ decisions quoted which are reported, it. is possible

to distinguish the same and demonst rate that the same are not

‘appllcable to the facts of the present case. Those decmlons
~are [a] SMI'. N. LALITHA AND OTHERS V. UNION OF INDIA reported
-in [1992]19 ATC 569; [b] P. GONGADEARA KURUP & OI'HERS V. UNION

OF INDIA AND OTHERS reported in 1993[1] ATJ 165; and ANIL CHANDRA

DAS AND ANOTHER V. UNION OF ]NDIA AND OI‘HERS reported in [1988]

7 ATC 224 In the cases of Anll Chandra Das and Smt Lalitha,

the cases relate to promotion on ad hoc ba51s of the jumors

~earlier than the applicant but their services were regularlsed

after the appllcants therein and therefore, it was 'directed
that the seniors pay should be stepped up to that of the Junior

because the anomaly arose because of the application of FR D[C] v

.Wthh is not the case herem and, therefore , the appllcants cannot

seek much support from those two decisions. So far as the deci-

sion of P Gongadhara Kurup and others is concerned the scales

- of pay of the applicants therein and their juniars were the same

as also the posts to which they were promoted and the anomaly
was directly due tQ refixation which again is not the @se in
the one under consideration. Therefore, the ratio of these deci-

sions cannot be applied to.the facts of the present case. Thus

tV

.
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'I‘ELExx)M on the file of Ernakula.rm Bench of this Trlb.mal, stepp-— S
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none of the dec1510ns from Wthh the learned counsel for the

appllcants sought support is of any assmtance to them.

11, Thus we - fmd that Annexure A-1 to‘ which lettet da‘ted ',
‘29 3 1993 rejecting the representatlon of steppmg up of the
pay of the appllcants was turned down in acoordance with t.he.
vrules and mstructlons and cannot be interfered w1th. Oonsequent-" '
ly the applicants - cannot sucoeed and the application will have
- to be dismissed. - In the result the appllcatlon fails and. the.

same is dismissed but w1thout any order as to oosts,. :

e - 4
o -Sd- |
i MEMBER (A]
i YRUE comf |
S\ g/\Ou\«
! ‘ (b &\@(“—1
. gecrion OFFISER
b s E-7 A 1AL . ADMNE g TRATIVE -{m,‘
; /,f J_;, ﬂ _, wkis maﬁm-‘“" EENG“




