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CENTRAL AII"I]NISI‘RATIVE TRIBINAL
. BANGAL(RE BENCH

0. A. No.757/93 L

P 'IUESDAY THIS THE ETGHTH DAY OF MARCH 1994 ‘
Shri V. Ranaknshnan ceo Menber [A]

| SlEiVA.N.iVujjéna.radhyé ... Member [J]

K. Rama Rao, o
S/o K. Anantha Rao,
Aged S5 years,
I'supdt. of C. Ex. -
BangaloreIII Divn.,
Infantry Réad,
Bangalore-560-001." "

K. Narayanan,
S/o N. Krishna Reo,
.Aged about 55 years

———

+ Supdt. of Central Excisé, '

Hgrs. Office,’
P.B. No.5400,
Queen's Road,
Bangalore. ’

L.M. Mirza Ismall,

'S/o Moosa Khan;

Aged 60 years,

‘Supdt. of C. Ex. [Retd. 1,
'No.11/2, Khazi Street;
Opp. Mosque, . -
Mohamadan Block,
Bangalore-.4

M. Kunhapan,

ey

1 S/o M. Raman,

Aged 59 years, 4
Supdt. of C. Ex. [Retd.], -
No.79, V Ward, Ekkachi,
At & PO Pillicode,
Kasargod Dist. ' : : L , '

Kerala 671 353. . : A cos Apphcants )

[By Advocate shri - H.S Ananthapadmanal:ha]

Vo

Deputy Secretary Govt. of. Indla,
Ministry of Finance,
Department of Revenue [ad.II Al,
New Delhi-110 001. :

Collector of Central Excise,
Queen's Road, P.B. No.5400,
| Bangalore-1.

o




S
3, Additional /Deputy Collector
Customs and Central Excise,

Queen’s Road, P.B.No.5400, ‘ o
Bangalore-56 00 01. _ . «.Respondents

[By Advocate M._Vasudeva Rao,' Addl. Standing Oouﬁnsel]

ORDER
shri A.N. Vujjanaradhya, Member [J]:

1. The applicants are aggrieved by the denial of their claim
of stepping up of pay at par with that: of their juniors and have

- filed this application under Section 19 of the Administrative

Tribunals Act, 1985, seeking the following reliefs:

i. to direct the respondents to step-up the pay of the appli-
cants on par with that of their juniors with effect from
1.1.1986; '

ii. to direct the respondents to re-fix the pay of the appli-
cants, consequent on their promotion as Superintendent of

- Central Excise [Group 'B']; :

iii, to award {:he cost of this application.

. Briefly stated, the case of the applicants is as below: The

applicants are Central Government employees in Group B cadre

working in varibus offices under the administrative control and

jurisdiction of the Collector of Central Excise, _Bangalore as

Superintendents of Customs and Central TExcise ‘['Sﬁpdt;' for
short]. Some of the applicants have since retired. There were
certain "anomalies in the pay between the applicants and their
juﬁiofs and the 1$t respm&ént rejected the claim of  the Aappli-
cants for stepping up of their pay with that of the juniors by
a criptic order dated 24.3.1993 [Annexure A-1]. 'I‘hé applicants
are seniors comparad to their juniors viz., S/s Mallikarjunaiah,
M.M. Raviraj, R.V. Ranakrishnapéa and M.S.S. Murthy both_ in the
grade of Inspector of Central Excise ['Inspector' for short]

and Supdt. as can be seen from the seniority list found at Annex-
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. ure tA--Z 'I'he apphcznts were drawmg more pay all through ,_
. Q N The scale of pay of Inspectors was re\used frcm Rs 425—800 to__':,
‘Rs. 50{)-900 from 1.1. 1980 v1de letter dated 27.8. 1987 [Annexure

'A-3] Oonsequent .on such rev:.smn of pay scale the jum.ors on

I
|
b

'»thelr promotlon to the nonfunctlonal selectlon cadre [NSG] betWeen o
14, 1980 and 31 12.1985 ‘was ongmally flxed under FR 22[a][1\1] -4
' .-m the scale of Rs 550-900 in the llght of mstructlons contamed

‘m the M;Lmstry of Fmanoe letter dated 6.10.1 987 oommunlcated

v1de CEollector of Oentral Exc15e [ Collector for short], Banga—

‘lore ;E‘stabllshment Standmg Order No 109/87 dated 12 11 1987

[Annexure A-—4] ' Even after such reflxation the pay for the Ju- -

. mors,’

5 the appllcants were draw1rg more pay compared to their

junlors, as can be seen from pay chart at Annexure A-5. When

l
o the appllcants were awa1tmg thelr promotlon to NSC in their

term, Ethe Central IV Pay Oommssmn merged the Ordlnary Grade

{ 'a;' for short] and Special- Grade { SG' for short] 1nto a smgle

unlfled grade of Inspector w1th effect from 1.1 1986 v1de nOtlfl-'

- cation idated 22. 9 1986 [Annexure A—6] Consequaltly the seniors

were deprlved of “their legltlmate promotion as Inspector SG.

Even after the merger of OG and SG mto urufled cadre, the appll—‘

-'cants stood sem.or to Malhkarunalah and others and- were enjoymg

}

hlgher ‘;pay in the. rev1sed scale also. The appllcants oontmued .

‘
to be senlor all along and there was no prov1s1on under the Re—

|

?

_pe'ctors:e 0G. 1In supersessmn of E No. .109/87 - dated 12 9. 1987

[Annexure A-4] Government of Irdia, Mmlstry of Fmance, Depa.rt- o

(
ment of§ Revenue, issued . rewsed instructions regardlng fixation

“-:f;“‘x%\ of Pay of the Inspectars promoted to SG between 1.1 1980 and
?

v
L n»\mlq"p\

BV, @31\‘12 85 v1de ‘their letter dated 6.12. 1990 vhich was communlcated

4 - N x‘\
( P \as ESO 1No 3/91 dated 4.1. 1991 [Annexure A-7] Accordingly the

cruit ent_ rules to treat Inspectors-SG enblock as senior t'o Ins- .

VT et -
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-pay of the abovementioned juniors were revised as on the date

of their pmmotlon as Inspectors SG and consequently refnatlon'

order was also made w1th effect fran 1 1 1986 under OCS [Rev1sed

Pay) Rules , 1986 [ RP rules' for short]p, as per recammendation

' of Central IV Pay Commission. -This hasfxesulted in the pay of

the said juniors bemg revised at Rs. 2000 gin the scale of Rs.1640-

-2900 with effect from 1.1 1986 as can be seen from Annexure

A-8. The applicants were appointed much earlier and continued

to be senior all through and were drawing more pay all ‘through

till the issue of the above ESO 3/91 dated 4.1.91. Even after
the promotion of the juniors as Supdt. subsequent to the appli-

cants, their pay was fixed in higher stage with reference to

» their pay in the gréde of Inspector which was hicjher due to refix-

ation of pay consequent on ESO 3/91. 1In the nommal course seniors

would' have got higher pay than the juniors but for the issue'

and implementation of ESO 3/91 and, therefore, the applicants

are aggrieved by the rétrospectiVe benefit given to the juniors..

The applicants have filed separate representations before 2nd

.respondent requesting to step uwp their pay on par with their

juniors as per Amexure A-11 and- the same was turned down by
ill-reasonsed and criptic order dated 2.4.1 992 by the (ollector
as in Annexure A-12. Aggrieved, the applicants have représented
before the ‘miniétry as per 'Annemre 2-13 which was also rejected
by the ministry and communicated to the appllcants by 2nd respon-
dent through his letter dated 20.4.1993 which is at Annexure
A—1. Hence the application for the above stated reliefs on the
grourd that failure to step up the pay of the applitants as caon-

pared with that of their Jjuniors is violative of Articles 14

~and 16 of the Constitution and the rejection of the claiim of

the applicants is arbitrary and illegal.
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o L e . 3. The respondents in the1r reply whlle not dlsputmg the facts
' N ‘contend. that reflxatlon of the pay of the juru.ors to the appll-
i . C o Vcants is qulte in’ order and the same is not open to challenge"'

. ‘ as ltf is just and proper

4, We have heard Shr1H S. Anantl'apadmanabha ’ learned ' counsel-'-
for the apphcant and Shri M.Vasudeva Rao, ‘learned Standmg Ooun—'
sel for the’ respondents and perused the reoords

I ' ' _.5., Drawmg our attentlon to the fact that senlorlty of the
| ' | appllcants VlS—a-—VlS thelr Jumors v1z. Malllkaxjunalah and cthers
has n}ot been altered even afber the pranotlon of the appllcants ‘

4 ’ . as also thelr jum.ors to the grade of Supdt learned counsel :

P - ‘ _referrlng to note 4 under Rule 7 of RP Rules contended vehemently
P _ _ . that the pay of the seniors should be flxed on par w1th that

I

|
: ' - . of theJ.r juniors. Our attention was also brought ‘to note 7 under
1 Rule 7 and Rule 8 of RP Rules and the dec1$10n of Govt of -India

at para 21 under Rule 7 of ‘the’ RP Rules.

1 o _ _
6. The facts are not in dJ.Spute. Malhkar]unalah and others
. " ' ' who were junlors to’ the appllcants ‘were prcmoted to the grade
- of Ins}pector SG -in. the pay scale of Rs. 550-900 before the appli- -~
cants. The OG was prev:Lously of the scale of ‘Rs.425-800 uhld'l
l g , o was rew.sed to Rs.500-900 and optlon was glven to . opt to’ the

rev1sed scale. Because the appllcants were gettlng more than

Rs 500 per month they dld not choose to opt for the same. Anyhow
this dld not alter the posmtlon in any manner, 1nasmuch as the
pay scale of the SG was Rs.550-900 to which Mallikarjwaiah and -

'othersi ‘were promoted. Subsequently after IV Pay. Commission,

Ve e A

£ V.,,,“;\“;':x the two pay scales of Rs.425-800 revised to Rs.500-900 and SG

, ';Z"\\z of Rs*sso-9oo were merged and a comon scale of Rs.1640-2000
2Ny

é}% - fwas the rev1sed scale. Therefore, 1t is the contention of the

%8 C e ' o . ) . - ’ ‘
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' 1earned counsel for the appllcants t.hat had the two scales of . :
the OG and the SG contlnued, they would have also been pronoted

Lwewn ooy

Fe

.f'and they would have come on par WJth ‘that of theur junlors.

T R

| We ‘are not prepared to acoept thlS oontentlon :masmuch as. the
) ]unlors got prcmoted to the SG earller to that of- the appllcants l_,;:;:

- and thexr pay was requlred to be revrsed and reflxed as per ESOZ«:""'

b

- 3/91 [Annexure A-?] ‘dated | 4.1, 1991 After con51dermg all as—.-i_,'

, .
ST B S AP S s e e

ot mem b e g £k e

' pects,_ as _c_ould ..be‘see’nfm- Annexure A—'Z it was -clarlfled as

below: -

"3. The matter has been examined in consultation with the
DOP & T and Department of Expenditure and it has been decided
- ' that -the Inspectors [0G][Rs.500-900] pramwoted during the
o period from 1.1.80 to 31.12.85 as Inspector [Senior Grade]
[Rs.550-900] may also e given the benefit of F.R.22[1][al[i]
[fonnerly FR 22-C]..

4, It has also been dec1ded to extend the same beneflt
of fixation of pay under F.R.22[a][i] to Preventive Officers-
/Examiners [OG] who had ‘the Ordinary Grade of Rs.500-900
and Senior Grade of Rs.550-900 before 1.1.86. In this regard
this Department's .letter F No.A 26017/85/87-Ad.ITA[pt.I)
dt 24.1.89 also refers. |

Department 's letters dated 6.10.87 and 24.1.89 stand modified
accordingly. . This position may be brought to the notice
of all concerned officers and they. may be allowed to exercise ,
a fresh option .for fixation of pay in this regard. The /
option should be exercised within 90 days of issue of this -
letter and shall be fmal :

|

i

o : ’ . ) . i

5. As per the decision on the preceding paragraphs, this |
|

|

i

6. Attention is also invited to this Department's letter !
F No.A 26017/55/87-Ad.I1 A[Pt.] dt.13.3.89 wherein the erst- i
while Inspectors [SG] having financial hardship in opting !
the revised scale of Rs.500-900 with effect from 1.1.1980 i
were allowed. to revise their option. These officers may f
once again be allowed to exercise a fresh option. These
officers may once again be allowed to exercise a fresh option

for fixation of pay in this regard."

Accordingly the pay of the juniors to the applicants was revised
and refixed and, therefore, they came to be fixed at Rs.2000
retrospectively with effect from 1/86 whereas the applicants

pay was fixed at a ‘stage lower than that of those promoted to .

>
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Inspectors SG. This reflxatxon mnnot be challenged by the apph- a
' :cznts, masmuch as theyhave not - sought to assail this ESO 3/91

dated 4 1. 1991 [Armexure A—7] The appllcants only seek to step

".-z

up thelr pay w1th that of their jmmrs with effectv from 1. 1 1986. _

As the vires of ESO 3/91 is not challenged

”pay of jumors of the appllcants is not ope - o fcha'llen‘ge as

-_elther arbltrary or unjust or V1olat1ve of Artlcles 14 and 16_ :

- ', of the Oonstltutlon of Indla.

7. Learned counsel for the a_pplicante main-ly“ relied on the -

decisién Nos.217- 23 and 24 of Rule 9 of RP,Rules read .V;Jithnote
4 and 7 under Rule 7 of RP Rules and FR 22.C. It would be advan-

'tageous" to quote :the relevant pm\}isions f ‘for better 'appreicetim

of the contentions of the 1earned counsel The. }earned 5couhse1

Drlmarlly relled on Govt of India dec1smn No.21 below Rule 7
of the’ RP'Rules whlch states ‘as follows.
" “Attention is invited to Note 4 below Rule 7 and the 2nd

proviso to Rule 8 of CCS[RP] Rules, 1973. Seniority of
Government servants for the purpose of stepping up their

pay or fixing the date of increments with reference to the -

- pay or the date of increments of their juniors as envisaged
in the above: mentloned rules may be determined with reference
to the ‘seniority rosters’ mau.ntamed for the purpose ‘of ‘con-
flnratlon/promotlon etc.

. This has‘_to be Aread with note 4 below Rule 7 which read as

follows:

"Note 4: Where in the fixation of pay under sub-rule [1] ‘

pay of a government servant, who, 'in the existing scale

was drawing immediately before the lst day of January, 1986, -

more pay than another Government servant -junior to him in
the same cadre, gets fixed in the revised scale at a stage
lower than that of such junior, his pay shall be stepped

Ke. refixation of'

B T N

up to the same stage in the rev1sed scale as that of the
AN Jum.or. A

e

N :
Z 4 f,r_ \\ - L ‘
ol S W may also refer to Note 7 helow Rule 7:
S T )3
Q‘\
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8. : :

" "Note,7: In cases, where a senior Government "servaht'grarnﬁ‘

%;%to a higher post before the 1st day of January, 1986, draws

n that higher post. The stepping up should be done with

“tiens, namely:-

2@
‘less pay in the revised scale than his juniar who is promoted: ..
to- the higher post ‘on or after the 1st day of January 1986, L
the pay of the senior Govérnment: servant should be steppsd LR
p to .an amount equal- to the pay as fixed for his juniar

jeffect from the date of pramotion of the junior Govermgnt
- . -.servant subject to the fulfillment of the following oonc’ﬁ-

.[a.j both the jmioréfffand the senior Government servants should

belong to the same:cadre and the posts in which they have 2

‘been pramoted should be identical in the same cadre,

[’b] the pre-revised and revised scales of pay of the lower
and higher posts in which they are entitled to draw pay
should be identical, and ' '

[c] the anomaly should be directly as a result of the appli-
cation of the provisions of TR 22-C or any other rule ar
order regulating pay fixation on such promotion in the revi-
sed scale. If even in the lower post, the junior officer

was drawing more pay in the pre-revised scale than the senior. .

by virtue of any advance increments granted to him, provi-

sions of this note need not be invoked to step up the pay

of the senior officer.” '
This Note 4 and 7 will have to be read with feference to revised
and refixed pay of the juniors to the applicants, inasmuch as
the refixation of the pay of the juniors ié how challenged in
this appl‘ication.. Bearing this aspect in mind when Note 4 and
7 a.re read, it would be clear that tﬁe said provisions -do not
apply to the case of the  applicants. | the. 4 stipulates that
.thé éenior shbuld be getting more pay than the junior Govt ser-
vant before 1.1v.1986 which is not the case héréin as can be seen
fran Amexure A-5. 'Note 7 Rule 7-of RP Rules also is not éttrac—

ted inasmuch as that Note 7 requires both the junior and the

senior Govt. servant should belong to the saﬁ\e cadre and post .

in which they have been promoted which should be identical in

the same cadre. This is not the case herein. Mallikarjmaiah

and others were in the SG whereas the applicants were not in
that grade. The pre-revised scales in respect of the applicants

was mot identical to the Fjrevised scale of Shri Mallikarjunaiah

h/'
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L Rules.
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~ and others and that anomaly is not directly as a result of appli-

" cation of’ -provisions of FR' 22[C]. Thus the applicants are not

entltled to seek any beneflt even under ‘Note 7 of Rule ‘7 of RP

-

DR
v pING

1 .

8. WReference to Government of India dec1smns at paras 23. and
24 also do not give any benef;.t to th’e appllcants -inasmuch as -

, dec1510n at para 23 sp@ks of steppmg up perinlSSJ.ble for a seoond

time iwn:h reference to the same junior which is not the questlon_

undef.oonsideration ‘herein, 'becision at para 24 ].S only‘ in re- -

spect of a revised scale of Rs.800-1150 which is also not applica-

) ‘| ' L
ble to the facts of the present case. These contentioris ralsed

-in the application cannot be upheld for the reasons stated above,

9. iClam.ng to FR 22[C] the aspect of removal of anomaly for

stepplng up of pay of senior on promotlon drawing less pay than

~his jllnuor is referred to in para 23. For the 'pur-pose of stepping’
- up pay of se'mior to that of juni,or,-'. three' conditions are required

to'be! satisfied. Those are more or less similar to the conditions

stipulated under Note 7 of Rule 7 of R.P. Rules".and }:ead thus:

a. Both the junior and senior officers should 'beloncj'to the

same cadre and the posts in which they have been promoted :

or appointed should be— identical and in the same aadre;

b. The sczles of pay of the lower and higher posts in which

they are entitled to draw pay should be 1dentlcal'

c. The anomaly should be dlrectly as a result of the appllcatlon
of FR22-C. TFor example, if even in the lower post the junior
offlcer draws from time to time a higher rate of pay than
the senior by virtue of grant of advance increments , the
above provisions will not be’ mvoked to step up the pay
of the senior offlcer.

> “,".‘;';'—l:";_-\ ‘
“po i~ \\In the instant’ case as was dlscussed earher, none of these condl—

o~ e
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~pay in the lower and hlgher posts were . not 1dent1ca1 . as.

juniors in this appllcatlon.'
= | :

-10 -

the anomaly was not dlrectly as a result of the appllcatlon 'of

FR 22-C. Consequently the apphcant are not entltled to se‘_ K

- stepping up of their pay to the level of thelr pay of thelr -

f’-’f

i_’;o. I.earned oounsel for the :_apphcants relled on certam"dem-}f.
51ons and sought support for their contentlon from those dec1-:'1:'.'_
- sions. In OA Mo. 1106/93 C.B. YA(DB AND OTHERS Vo UNION OF INDIA o

AND OTHERS and in O.A No. 337/93 c. K NATR V. CHIEF GENERAL M\NA-

GER, TELECOM, on the file of Ernalmlam Bench of thlS 'I‘rlbunal,
stepping up of pay of the seniors to that of juniors was allowed
relying on some earlier decisions mentioned therein.  In these

two decisions the facts are not set out in detail and, therefore,

it is rather difficult to conclude that ‘the Adeci.s,ion arrived

at is applicablev to the facts of the present case. However,
from the ‘decisions quoted which are reported, it is possible
to distinguish the same and demonstrate that the same are not
aoplicable to the facts of the present case. Those decisions
are [a] SMI. N. IALTTHA AND OTHERS V. UNION OF INDIA reported
in [1992]19 ATC 569; [b] P. GONGADHARA KURUP & OTHERS V. UNION
OF INDIA AND OTHERS reported in 1993[1] ATJ 165; and ANIL CHANDRA
DAS AND ANOTHER V. UNION OF INDIA AND OTHERS reported in [1988]
7 AIC 224, In the cases of Anil Chandra Das and sm:._ Lalitha,
the cases relate to pramotion on ad hoc basis of the juniors
earli:er than the applicant but their services were regularised

after the applicants therein and, therefore, it was directed

that the seniors pay should be stepped up to that of the juniar

- because the anomaly arose because of the application of FR 22[C]

which is not the case herein and, therefore, the applicants cénnot
seek much support from those two decisions. So far as the deci-

sion of P. Gongadhara Kurup and others is concerned the scales

b
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of pay of the apphcants therem and thelr Jumors were the same

as ag.so ‘the posts to which they were promoted and the anoualy

was dJ.rectly due to ref1xat10n which -again is not the case in )

the one under oon51derat1m. ~ Therefore, the ratJ.o of th&se deC1- :

sions cannot be apphed to .the facts of the pn:esent case.. Thus

none ! of the dec1$10ns from which the 1earned counsel for the.

appllcants sought support 1s of any a351stance to them.

t

1. Fhﬁs we find that Annemre"A-1 to which letter dated #x
29.3. 11993 rejecting the represent'atmn of stepping up of the pay-
~of the apphcants was turned down in accordance w1th the rules,

~ and mstruct:.ons and cannot be mterfered w1th consequently

the apphcants cannot suoceed and the appllcatlon will have to

be dlsmlssed In the result the apphcatlon fails and the same'

1s dlsmlssed but without any order as to costs.
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”CENTRAL-ADMINISTRATIVE'TRIBUNAL
BANGALORE BENCH

R.A. NO.37/94

MONDAY THIS THE TWENTY THIRD-DAY OF JANUARY 1995
Shri V. Ramakrishnan ... Member {A]

Shri A.N. Vujjanaradhya ... Member [Jj

EETWEEN

1. K. Rama Rao

2. K._Narayanan

3. Mirza Ismail ’
4, M. Kunhappan ‘ - ‘eses Applicants

[By Advocate Shri H.S. Ananthapadmanabha]

Ly

Ve

1. Deputy Secretary
Govt. of India
Ministry of Finance '
Department of Revenue [Ad. IIA])
New Delhi - 110001.

2. Collector of antfal Excise

Queen's Road,
P.B. N0.5400
BANGALORE - 560 001.

3. Additional/Deputy Collector
; Customs & Central Excise
Queen's Road

P.B. No.5400

Bangalore - 560 001.- "~ ... Respondents

[By Advocate Shri M. Vasudeva Rao ...
Addl. STanding Counsel for Central Government]

ORDER

Shri A.N. Vujjanaradhya, Member {J]):
i A - - o
h. Review of the order passed by this Bench in 0.A.

NG.}57/93 - dated 8.3.1994 is sought by the applicants

on the following grounds:

{a) The applicants are subjected to injustic
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in that they being senicrs, tt%yeﬁ ay has n
been stepped up to the level of ttf,eiyr jnnigg:
thus denying_natural justice to thenm;

[b] ESO 3/91 dated 4.1.1991 [Annéxure A~7 anpmexed
to O.A.] was not sought to be assajled as the
applicants are not aggrieved but their grievance
is that any such order should pnot put them to
disadvantageous position; '

[c] The decision rendered by the Ernakulam Bemch
of this Tribunal on which the geview applfwamts
have relied upon though referred to in the oxder
has not been followed and distipction is snught’:
to be made on the ground that fasts are not simi -
lar which is erroneous and that the ratioc of
the said decision is equally @applicable to the
facts of the case of the review &pplicants. ‘

[d] In the decision of the Full Bench rendered
in VIJAYAKUMAR SHRIVASTAVA AND OTHERS V. BNION
OF INDIA AND OTHERS in O0.A, No.30/86 dated
24.10.1986 it has been observed £hat the decision
rendered by a Bench of the Tr{fupnal in respect
of similar matter is require§ to be followed
by the other Benches of the 4frjibunal b&a&ﬁse
the Tribunal is one and in cas¢ of any disagree-
ment with the view of another Befch of the Tribu-
nal, the course open to is to gefer the i by
to the Full Bench and not to diffgr,

2. We have heard Shri Ananthapaffanabha, learnéd
counsel for the review applicants arg@sﬁri M. Vasedeva

Rao, learned Standing Counsel for the respondents.

3. Shri Ananthapadmanabha advanced géntentions simi-
lar to those stated above and the sa@¢yere controver-

ted to by the learned Standing Counsé€il .

4. Shri Rao contended that all thegggtentions mised

by the review applicants have been cgBidered in detail

and the review applicants cannot besBlowed to reagi-
tate the same points again and thatr@view applicants

have not pointed out any new point ¥eh was not avai-

4
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lable to them when the original application was heard

in spite of they being diligent.

5. AcCOfding to Shri Ananthépadmanabha, the pay

of the senio?s, the review applicants being seniors
to ﬁhose whose pay is shown to be higher than that
of the review applicants being not in dispute,.ought
to ﬁaye been stepped up because the-case of the review
app}icants- saﬁisfies all vthe four conditions which
he séys were laid down by Ernakulam Bench and non--
accépfance of such contention has resulted in meting

out:injustice to them and, therefore, it has resulted

4n rerroneous conclusion being reached, which is an

error apparent on the face of the record and it has

to be rectified. He further contended that there

are no specific guidelines applicabie to the case

of ‘the applicants and, therefore, the same has resulted
in: rendering the decision which is impugned in this
re?iew application.<_We have referred to the Government
Orders and guidelines relating to removal of anomaly

and pointed out how juniors stood to gain advantage

‘over the seniors viz., review applicants and the same

was justified particularly when the review applicants

have not sought to challenge ESO 3/91 dated 4.1.1991.

6. ESO 3/91 dated 4.1.1991 which is Annexure A-7
i ‘

to the O0.A. was brought into force retrospectively

and the same is not sought to be assailed by the review

applicants. At one stage the review applicants seek

g
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to contend thatfthey are not aggrieved by the said

ESO 3/91 and at another stage they <ontend that the |
said ESO 3/91 stands challenged by implication for oI
seeking relief which is inconsistent and contradictory
to the earlier stand. Such a stand Cannot be. apprecia-
ted' and accepted as correct and on  that groumd it ! f;

is not open to the review applicants to contend that

an error apparent on the face of the record has crept

in the order.

7. Regarding the contention relating to the suﬁboxt
sou‘ght by the decision rendered in Erpakulam Bem¢h
of ‘this Tribunal we have given OUr reasons for not
following the same and, therefore, ge are unable to
accept the contention advanced Dby learned comnsel
for-— the review fapplicants. of courge, the fattsv"in
every case cannot be similar. But the principles
of ‘law should be shown to be appliesble to the facts
of the present case which the revig applicants had
not so made. out. As we had only gsserved that the
ratio of the decision of Ernakulam Begh is not applic-
able to f.he facts of the case of thegyjew applicam@sj,
there was no question of referrisg the peints that
arose in the OA to the Full Bengg, ' consequently
reference to the decision of the Fuli Bench in VIJA¥A- .
KUMAR SRIVASTAVA & OTHERS v. UNIOF@ INDIA & OTHERS

'is not of any assistance to the revigeappllcants.

| v 8. As rightly . contended by thejearned standing

counsel the contentions raised in Y review '-appliie’-;a'-

: I
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ticéns are the same that were considered in deciding
thé OA and no new points which were\;ﬁ\‘;ilable to the
app%liéants earlier have been raised and no fresh ground
which was not available to the review applicants in
spite of due diligence was sought to be x"aised herein.
Con?éequently thé&!‘/review application;klacks merit

and the same is hereby dismissed with no order as

to posts.
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MEMBER [J] MEMBER [A]
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