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CENIRAL ADMINIS'IRATIVE TRIHJNAL
- BANGALCRE BENCH -

‘0.A .NO. 756/93

TURI'SDAY THIS 'I‘HE EIGHTH DAY OF MARCH 1994
‘ Shn V. Ramakrls}man Member [A]
Shri A.N. VuJJanaradhya . Member [J]

1. S. Sreenivasa Murthy

. Aged 55 years, - .
'Sfo S. Subba Bhatta,
Sllmt. Of CQE(. a

- Bangalore V In., -

* T Main Road,
Seshadrlpura,

- Bangalore.

2. ‘V.R. Jadhav,

'Aged 56 years,

- 8/o N.R. Jadhav,

:Supdt. of C. Ex.

- Hgrs Offlce,

.Queen's Road, PB No. 5400,
‘Bangalore. _ ‘ ,

:K.V. Satyanarayana,
‘Aged 59 years,

:8/o K. Venkatakrishnaiah, '
'Supdt. of C.Ex.[Rted.],
'88/18, 2nd Main Road,

» Seshadripuram, .
(Bangalore.

'B.S. Nagaraja,

‘Aged 57 years,

:S/o B. Shamanna,

‘Supdt. of C.Ex.,

‘Bangalore V Dn., I !th Road

-Seshadripuram, , S .

‘Bangalore. ««. Applicants

IBy Advocate Shri K.V. Umesh]
fv. -
1. Deputy Secretary Govt of India,
‘Ministry of Finance, :

‘Department of Revenue [Ad.II A},
‘New Delhi-110 001.

Collector of Gentral Excise,
Queen's Road, P.B. No. 5400,
Bangalore—1

'Additional/Deputy Oollector,
¥ Customs and Central Excise,
~ ik ‘Queen's Road, PB No.5400 - ;
f Bangalore-1. : cee Resondents

By Advocate shri M. Vasudeva Rao, Addl. Standing Counsel]
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ORDE
shri A.N. Wijjanaradhya, Member [J]:

1. The applicants are aggrieved by the denial of their claim
of steppihg up of pay at par with that of their juniors and have
filed this application under ’Section. 19 of the Adrninistrative
Tribunals Act, 1985, seeking the following reliefs:

i. to direct the respondents to step-up the pay of the appli-

cants on par with that of their juniors with effect from
1.1.1986; '

. ii. to direct the respondents to re-fix the pay of the applié
. cants, oonsequent on their pramotion as Superintendent of

Central Excise [Group 'B'];
iii. to award the cost of this application.
Briefly stated, the case of the applicants is as below: The
applicants are Central Govemment employees in Group B cadre

working in various offices under the administrative control and

Superintendents of Customs and Oent';ral Excise ['Supdt.' for
short]. Some of the appiicants have _sincé retired. There were
oértain anoﬁali% in the pay between the a;plicanﬁs and their
juniors and the 1st respondent rejected the claim of the appli-
cants for stepping up of their pay with that of the juniors by
a criptic order dated 24.3.1993 [Amexure A-1 ]b. :lhe applicants
are seniors campared to their juniors viz., '8/s Mallikarjunaiah,
M.M. Raviraj, R.V. Ramakrishnappa and M.S.S. Murthy both in the
grade of Inspector of Central Excise ['Inspector' for short]
and Supdt. as can be seen from the seniority llist foud at Annex-
ure A-2. The applicants were drawing more pay all through.
The scale of pay of Inspectors was revised fmm Rs .425-800  to
Rs.500-900 fram 1.1.1980 vide letter dated 27.8.1987 '[Ahnexure

A-3]. Consequent on such revision of pay scale the jimiors on

th/"

‘jurisdiction of the Collector of Central Excise, Bangaloré as

g
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o their prcmotlon to the nonfunctlcnal select:.on cadre [NSC] between_

; ~ i
‘ 1 1 1980 arxi 3N 12 1985 was . orlgmally flxed mder FR 22[a][11]

in the scale of Rs. 550-900 in the 11ght of 1nstmct1ms oontamed
E

.in the Ministry of Finanoe letter ‘dated 6 10. 1987 comnum.cated_ -

- vide Oollector of Oentral Exclse {'Collector for short ], Banga-

lore E‘stabhshment Standmg Order No.109/87 dated . 12. 11 1987
| [Ame{ure A-4]. Even after such ref:.xat:.on the pay for the ju-

‘ niors, i the apphcants were drawmg more pay corrpared to the:.r g
jmlors, as can be seen fran pay chart at Annexure A—5. -When .

.the app_hcants were awaltmg thelr promotlm to NSC in their

term, the Central IV Pay Commission merged the. Ordlnary Grade

['OG for short] and Special Grade [ SG' for short] into a single

-un1f1ed grade of Inspector with effect fnom 1.1 1986 vide not1f1—

cation ldated 22.9.1986 [Annexure A-6]. consequently the seniars

. were depnved of thelr leg].tmate promotlon as. Inspector SG.T

.. Even after the merger of OG ard SG into unified cadre, the appli-

cants sitood senior to Malllkarunalah and others: and were: enjoymg

hlgher ,pay in the rev1sed scale also. 'me appllcants continued

to be senior all along and there was no provision under the ‘Re- .

t

crultment rules to treat Inspectors SG enblock as senior to Ins-

pectorsg 0G." In supersession of ESO  No. 109/87 dated 12.9.1987

[Annexure A-4]. Government of Indla, Mlmstry of Fmanoe, Depart-

l

ment of Revenue, 1ssued rev1sed mstructlons regardmg fJ.xatlon

of hay of the Inspectors pnomoted to SG between 1.1.1980 " and

31.12.85 vide their letter dated 6.12.1990 which was communicated
o

as ESO No.3/91 dated 4.1.1991 [Annexure A-7]. Acoordlngly the

'V @r\ﬂ’ \o\ﬁ?\‘_helr promotlon as Inspectors SG and consequently reflxatlon
/

)ﬁ‘ﬁ; orger was also made with effect fram 1.1. 1986 under CCS [Revrsed
S

amPAy]/ Rules, 1986 [RP rules' far short], as per reoom\endatlon

pay of the abovementloned jumiors were revised as on the date
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"of Central IV Pay Commission. This has resulted in the pay of

the said juniors being revised at Rs.Z2000 in the scale of Rs.1640-
_2900 with effect fram 1.1.1986 as can be seen fram Amexure
A-8. The applicants were appointed much earlier and continued
fo ‘be senior all thfough and were dfawing:more pay all through
till the issue of the abowe ESO 3/91 ‘dated 4.1.91. Even after

the promotion of the juniors as Supdt. subsequent to the appli-

cants, their pay was fixed in higher stage with reference to
their pay in the grade of >'Inspector which was higher due to refix-

ation of pay consequent on ESO 3/91. 1In the normal course seniors

would have got higher pay than the juniors but for the issue

arnd implementation of ESO 3/91 -_and, therefore, the appliéants
are aggrieved by the rétrospective benefit given to the juniors.
The applicants have filed separate representations before 2nd
respondent requesting to step up their .pay on par with theif
juniors as per Annexure A-11 and the same was turned down by
i11-reasonsed and criptic order dated 2.4.1992 by the Gollector

as in Amnexure A-12, Aggrieved, the applicants have represented

‘before the ministry as per Annexure 2-13 which was also ‘rejected

by the ministry and cammunicated to the applicants by 2nd respon-

dent thfough his letter dated 20.4.1993 which is at Annexure

A-1. Hence the application for the above stated reliefs on the

ground that failure to step up the pay of the applicants as coin- -

pared with that of their juniors is viblat_ive of Articles 14
and 16 of the Constitution and the rejection of the claim of

the applicants is arbitrary and illegal.

‘3. The respordents in their reply while not disputing the facts

contend that refixation of the pay of the juniors to the appli-

cants is quite in order and the same is not open to challenge

- as it is just and proper.

,h/,
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- 4, iwé have’ heard'Shr'i K.V. Umes‘h‘ 1earned counsel for the.
_ applicant and Shr1 M.Vasudeva Rao, ‘learned Standing Cbunsel for

the respondents and. perused the records

B

5. Drawing our attentlon to the fact that semorlty of the
'

- appllcants v1s~a-v1s thelr junlors v1z. Mallikarjunaiah and others-

has not been altered even after the’ promotlon of the appl:.cants

- as also the1r junlors to the grade of Supdt learned counsel'
| referrjmg to mote 4 under Rule 7 of RP Rules contended vehemently
.4 that the pay of the seniors should e flxed on par w1th that -

| of theslr Jum.ors. Our attentlon was also brought to note 7 under

Rule 7; and Rule 8 of RP Rules and the de01slon of Govt. of Indla

at. para 21 under Rule 7 of the RP Rules.
f‘

6. Tt'.v1e facts are not in ’dis-pute; 'Malllkarjunaiah and others
‘who wei'é juniors to the applicants were promoted to the grade

. of Inspector SG in the pay scale of Rs. 550-900 before the appll-
' |

' cants.i 'I‘he 0G vas prev1ously of the scale of Rs. 425—800 whlch ’

was remsed to Rs. 500-900 and . optlon was glven to opt to the

'_ ... .rev1sed scale. Because the appllmnts were gettmg more than -

' Rs.500 Fper month they did not choose to opt for the same. Anyhow

thJ.s dld not alter the p051t10n m any manner , 1msnuch as the

" pay scale of the SG Was Rs.550-900 to which Malllkarjunalah and

N

others ]were promoted Subsequently after IV Pay chmnlssmnr

the two’ pay scales of Rs. 425-800 Tevised to Rs. 500-900 and SG

of Rs. 550 900 were merged ard a ccmmon scale of Rs.1640- 2900

!

' was the rev1sed scale. ’lherefore, it is the contentlon of the

learned counsel for the appllcants that had the two scales of

1
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j'uniors got pramoted to the SG earlier to that of the appiicants
and their pay was required to be revised and refixed as per ESO
3/91 [Anexure A-7) dated 4.1.1991. After consideri_ng"all as-
pects, as could be seenfrom Annexure A-7 it was clarified as
below:
"3. The matter has been examined in consultation with the
DOP & T and Department of Expenditure and it has been decided
that the Inspectors [OG][Rs.500-900] prawted during the
period from 1.1.80 to 31.12.85 as Inspector [Senior Grade)

[Rs.550-900] may also e given the benefit of F.R.22[1][a][i]
[formerly FR 22-C].

4. Tt has also been decided to extend the same benefit

of fixation of pay under F.R.22[a][i] to Preventive Officers-
/Bxaminers [0G] who had the Ordinary Grade of Rs.500-900
and Senior Grade of Rs.550-900 before 1.1.86. In this regard
this Department's letter F No.A 26017/85/87-Ad.IIA[pt.I]
dt 24.1.89 also refers. ' ‘

5. As per the decision on the preceding paragraphs, ‘this

Department 's letters dated 6.10.87 and 24.1.89 stand modified
accordingly, This position may be brought to the notice
of all concerned officers and they may be allowed to exercise
a fresh option for fixation of pay in this regard. The
option should be exercised within 90 days of issue of this
letter and shall be final, S

6. Attention is also invited to this Department's letter .

F No.A 26017/55/87-A4.IT A[Pt.] dt.13.3.89 wherein the erst-
while Inspectors [SG] having financial hardship in opting
~the revised scale of Rs.500-900 with effect from 1.1.1980
were allowed to revise their option. These officers may
once again be allowed to exercise a fresh option. These
officers may once again be allowed to exercise a fresh option
for fixation of pay in this regard."

Accordingly the pay of the juniors to the applicants was revised

and refixed and, therefore, they came to be fixed at Rs.2000

retrospectively with effect from 1/86 whereas the ‘applicants

pay was fixed at a stage lower than that of those promoted tov

Inspectors SG. This refixation camot be challenged by the appli-

cants, inmasmuch as theyhave not sought to assail this ESO 3/91
dated 4.1.1991 [Annexure A-7]. The applicants only seek to step

up their pay with that of their juniors with effect from 1.1.1986.

b\/

.
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As the vires: of 'ESO 3/91 is. not challenged the | reflxatlon of
pay of jumars of the apphcants is not- open to challenge as
elther arbltrary or unjust or v1olat1ve of Articles - 14 and 16

of the Oonstltution of Indla.

e

7.. Learned counsel - for the apphcants mainly relied on the‘
dec151ori1Nos 21, 23 and 24 of Rule 7 of RP' Rules read mth note

4 and 7 under Rule 7 of RP Rules and FR 22.C "It would be advan- |

tageous to quote the relevant prov1s:.ons for better appreication

of the oontentlons of the learned counsel. 'Ihelearned counsel

|

pr:unarlly relled o Govt of Indla dec1$10n No.21 below Rule 7
of the iRP Rules which states as follows:

"Agttentlon is 1nv1ted to Note 4 below Rule 7 and the 2nd
prov1so to' Rule 8 of CCS[RP] Rules, 1973. Seniority of
Govermnent servants_ for the purpose of stepping up their
pay or fixing the date of increments with reference to the
pay or the date of increments of their juniors as envisaged
injthe above mentioned rules may be determined with reference -
'to the ‘seniority rosters namtamed for the purpose of con-
flrmatlcn/pranotlon etc, ' '

"This has to be read with note 4 belcm Rule 7 ‘which read as

f ollows:

?

’ 3

"Note 4: Where in the fixation of pay under sub-rule (1] .
payu of a government servant, who, in the existing scale
 was. drawing: immediately before the 1st day of January, 1986,
more pay than another Government servant junior to him -in
the) same cadre, gets fixed in the revised scale. at a stage
lower than that of such junior, his pay shall be stepped

.up to the same stage in the rev1sed scale as’ that of the
jumor." .

X xgxx x"

We may also refer to Note 7 below Rule 7:

: i
"Note 7: In cases, where a senior Goverriment servant promoted
to a hlgher post before the 1st day of January, 1986, draws
less pay in the revised scale than his junior who is promoted
to the higher post on or after the 1st day of January 1986,
' gh gpay of the senior Govermment servant should be stepped

Ip to an amount equal to the pay as fixed for his Jjunior
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in that higher post. The stepping should be done with |

effect from the date of promotion of the junior Goverment
servant subject to- the fulf 111m¢'nt of the followmg condi-
tions, namely:-: o :

[a]) both the junior
belong to the same. ca
been promoted shOu’l

and the posts in which they have
dentlcal in the ‘same cadre,

[b] the pre-rensed -and rev15ed scales of pay of the lower

ard higher posts- in which they are entltled to draw pay -

~ should be 1da'nt1ca1 and

[c] the anomaly should be directly as a result of the appli-
catian of the provisions of FR 22-C or any ‘other rule or
order requlating pay fixation on such pranotlon in the revi-
sed scale. If even in the lower post, the junior officer

was drawing more pay in the pre-revised scale than the senior -
by virtue of any advance increments granted to him, provi- -

sions of this note need not be invoked to step up the pay
of the senior officer."

This Note 4 and 7 will have to be read with reference to revised

and refixed 'pay of the juniors to the applicants, inasimuch as-

the refixation of the pay of vthe juniors is now chailenged in
this application. éearing this aspect in mind when Note 4 and

7 are read, it would be clear that the said provi_sions do not

apply to the case of the vapplicant<;'. Note 4 stlpulates that

~ the senior should be getting more pay than the Jumor Govt.. ser-
- vant before 1.1.1986 which is not the case herein as can be seen
from Annexure A-5. Note 7 Rule 7 of RP Rules also is not attrac-
ted imasmuch as that Note v7 requires both the junior” and the

senior Govt. servant should belong to the same eadre and post

in which they have been promoted which should be identical in

the same cadre. This is not.the case herein. Mallikarjunaiah
and others were in the SG whereas the applicants were not in
that grade. The pre-fevised scales in respect of the applicants
was not identical to theP¥vised scale of shri Mallikarjunaiah
and others and that anomaly is not directly as a result of appli-

cation of provisions of FR 22[C]. Thus the applicants are not

o

'v;senlor.vaernment servahts ‘'should

o
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_ entiti

v.ed_' to seek any benefit éven under .Note 7 of -Rnle 7 of RP
Rules) = L
8. Reference to Government of Indla demsmns at paras 23 and

24 also do not glve any beneflt to the apphcants masmuch as
i
dec151on at para 23 speaks of steppmg up permissible- for a seoond

~ time Wilt"l reference to the. same Junlor which is not the questlon_

under consuierat].on herem. Dec151on ‘at para 24 is only in re-

" spect of a rev1sed scale of Rs 800 1150 whlch is also not appllca-

) ble tov the facts of the present case.

These oontentlons raised
} . . . ’ ) '

in the {apphcatlon cannot be 'Upheld_for the r‘easons stated ab0ve..

‘9. A Oo;m.ng to FR '22[C] the aspect of removal of anomaly for

) stepplng up of pay of senior on promotion drawmg less pay than |

his jumor is referred to in para 23. For the purpose of steppmg

- up .pay of senior to that of junior, three' oconditions are reqnired

to be sa’ti‘sfied. Those are more or less similar to the conditions

} L o
stipulated under Note 7 of Rule 7 of R.P. Rules and read Athus:
S ; ! ©

'_"a.} Both the junior and senior officers should belong to the
_ same cadre-and the posts in which they have been pramoted

or appomted should be identical and in the same cadre,

.The scales of pay of .the lower and higher posts in which
they are entltled to draw -pay should be identical;

‘The anomaly should be directly as a result of the appllcatlon
. of FR22-C.” For example, if even in the lower post the junior
officer draws .fram time to ‘time a higher rate of pay than
the. senior - by virtue of ‘grant of advance increments, the

above provisions will not be invoked to step wp the pay
of the senlor officer."

i
2

In the instant case as was discussed earlier, none of these condi-

“tions is‘f' satisfied by the applicants inasmuch as the juniors

Loﬁ the ag)llcants were not in the same grade and the. scale of

\pa“ in the lower and higher posts were not 1dent1cal as also

‘ J

. the jancmaly was not directly as a result of the appllcatlon of
.. i } v 4

N st Sror ). ,I»!
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FR 22-C. Oonsequently the applicants are not entltled to seek .

 stepping wp of their pay to the level of thelr pay of their

juniors in this application.

10. Learred counsel for the a;plicants relied on certain deci-

- sions and sought support for their c:ontentlon frcm those deci-

SIOnS.V In OA No. 1106/93 C.B. YACOB AND OTHERS V., UNION OF INDIA
AND OIHERS ard in O.A_.No.337_/93 C.K. NAIR V. CHIEF GENERAI, MANA-
GER, TELECOM, on the file of Prmakulan Bench of this Tribunal,
stepping up of pay of the seniors to that of juniors was allowed
relying “ on sane earlier decisions mentioned therein. In 'these

two decisions the facts are not set out in detail and, therefore,

it is rather dlfflcult to conclude that the decision: arrlved V

at is applicable to the facts of the present case. However, |

from the decisions quoted which are reported, it is possible

to dlStlI’lgUlSh the same and demonstrate that the same are not
applicable to the facts. of the present case. Those de<:1$10ns
are [a] SMr. N. LALTTHA AND OI‘HE:RS V. UNION OF INDIA reported
in [1992]19 arC 569, [b] P. GONGADHARA KURUP & OI'HERS V. UNION
OF INDIA AND OI'HERS reported in 1993[1] ATJ 165; and ANIL CHANDRA
DAS AND ANOTHER V. UNION OF INDIA AND OI'HELRS ‘reported in [1988)
7 MIC 224. In the cases of Anil Chandra Das and Snt. Ialitha,
the lcases relate ‘to pramotion on ad hoc basis of the juniors
earlier, than the applicant but their services were regularised
after the appli,cants therein and, therefore, ‘it was directed
that the seniors pay should be stepped up to that of the ]unlor
because the anomaly arose because of the application of FR 22{C]
which is not the case herem and, therefore, the applicants cannot

seek much support fram those two decisions. $o far as the deci-
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sion |of P. 'Gongadhara Knrup- and others is oonoefned the ‘Scales,

' of pay of the applicants therem and the:Lr jumors were the same
|

as also the posts to Wthh they . ware prcmoted and ‘the anomaly

' was directly due . to reflxatlonhwhmh aga-m is not the casezm'

‘the one under consideration. Therefore, the ratio of these deci-

.sions ‘carinot be appiied to the facts of the present case. Trus
none lof the decisions from which the fle'arned counsel foi: the

.appli%ants sought support is of any assistance to them.

1. Thus ve find that Amexure A-1 to which letter dated
,. 29.3.11_993 - rejecting. ‘the representation of‘ stepping up df the |
pay c;f the appllcants was turned down in accordance w1th ‘the
rules and 1nstruct10ns and cannot be 1nterfered w1th Oonsequent—'.
._ ly the apph_cants cannot vsucc%d and the appllcatlm Wlll have
to ‘be; dismissed. In the result the appliczt’ibn fails ard the

same is dismissed bnt-wi.thout any order as to costs.
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