CENTRAL ADMIN ISTRAT IVE TRIBUNAL
BANGALORE BENCH

Second Floor,
Commercial Compleks

Indirenagar,
BANGALORE - 560 938.
Misc.Appln.No, sge_ez_;gzzasr_x Dated: 4 0CT1995 -

APPLICATION NO. - 706 of 1993.

CAPPLICANTS: Sundar Bhandafy and anothkr.,
v/s. | " '

RESPONDENTS : The Regional Provident Fund Comm1351oner,
o, Bangalore and others., ,

To.

1. Dr.M.S.Nagaraja,

-, Advocate,No.ll,

-7 Sujatha Complex,

. Birst Cross, '
‘Gandhinagar, Bangalore-9.

2. , Sri.M.Vaguceva Rao,
Additional C.G.S.C. .
High Court Bldg,
‘Bangalore~560 OOl.

’ SubJect - Forwardlng copies of the Orders passed by the
Central Administrative Tribunal, Bangalore-38.
——X X X

Please find enclosed: herswith a copy of the Ordnr/
Stalerder/Intorlm Order, passes by this Tribunal in the above
mentioned applloatlon(s) sn_ggnd_Sgpigmher 1995, )
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Sei- Sundan Bhavvlacry o Ay

[ ¢ @ . In the Central Administrative Tribunal

| Bapgalore Bench
‘Bangalore
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We see no reason to mo’dify'

‘Ithe order passed by us, A(}:cbrdingii,

e dismiss M,A, No,384/95, °
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CENTRAL /DMIN ISTRAT IVE TRIBUNAL
) PANGAT.ORE BENCH

(d
o

Second Floor,
Commercial Complex,
Indiranagar,
BANGALCRE~ 560 033,

Pated: 24 JAN 1995

APPLICANTS ;-
v/s.

Sri.B.Sundar Bhandary and another.,

RESPONDENTS:"The Regiohal Provident Fujd Commissioner,
Bangalore six others.,

Te

1. Sri.M,Vasudeva Réo,Additional Central Government
Standing Counsel,High Court Building,Bangalore-;.

2 Dr.M.S.Nagaraja,Advocate,No.ll,Segond Floor,
First Cross,Sujatha Complex,Gandhinagar,
Bangalore-560009.

Suhject :— Feiwarding nt ‘¢apias of the Order- Passed by the
Central Administrative Tritunal,Rangalaras,
Please find encleseq herewith a copy of tha ORDER/

STAY ORDER/INTERIM ORDER/ passed by thic Tribunal in the aboxe
mentioned application(s) on 13-01-1995,
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Date

Office Notes

Orders of Tribunal

VR (1 )/mRy (M)
13.1.95 ‘MAZ_(? wgo.@eg,

Weg havo heard Skhri MY Rae ror the
derartment nd Shri Sreedhsr for Or,
[“SK ror applicants in Of 7066/93. Ue
condone the delay in filing MA for
modificatiecn of oricr, Ue have 2one
through the obzervation of the Sup-
reme Court in CC 27524 dated 11.11.9¢
&s The derartment hdd 2onc to Surreme
Court 2-einzt the docisicen of this
ihunal in 0A G92/09 cn which ve
hzve relied uhile issuing dircetions
in 0. 706793 q*"ﬁ?”flhﬁ in vizuw the

observiticons of the Surrame Court in
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Cisicn is rendersd
n the SLE rending bofoere the Supreme
. te 2lse gno z273in rake it

clezr thet cur docisicon inm OF 706/93
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, CENTRAL ADMIN ISTRAT TVE TRIBINAL
P | T BANGALORE BENCH “

fecond Floor,
Commercial Complex,

lndiranagar,
BANGALORE~ 560 238,

lications No.453 & Dated: T |
’ii_s&el_l.am%p_oga__egsﬁe____ 0CT 1994

APPLICATION NO: - 706 of 1993,

APPLICANTS ;-

Sri.Sundér Bhandary and another,
- V/s.

RESPONDENTS :~ The RegionalProvident Fund Commissioner,
: Bangalore and others.

Te

1. Dr.M.S.Nagaraja,
Advocate,No.ll,

- - Second Floor,
First Cross,
Sujatha Compelx,
Gandhinagar,
Bangalore-560009,

2, - Sri.M.Vasudeva Rao,
Additional Central Government
Standing Counsel,High Court Building,
Bangalore-560 00].

Suhject :~ Feiwaiding nf cepiag of the Order- passed by the
Central Administrative Tribunal,Bangalare.

Please find encleseq herewith a copy of tha ORDER/
STAY ORDER/INTERIM ORDER/ passed by this Tribunal i, the above

mentioned application (s ) on Eourth October, 1994,
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Date l ® Office Notes Orders -of Tﬁbunal ' ('_,
| . | |
i4]. ORDERS ON MA_453/94 |

VR (ma)/_anv (mo)
4.10,94

On the ground that the seniority 1ist
of UDCs as on 1,5,52 was quashed by this'

Tribunal in OA 704/93 filed by Shri C.R.

ic{,Vonkatesh and others and the review appli-

cation filed by the Department as well as
by the private respondents ie pending,
respondents have sought for extension of

time in MA 453/94 by a period of two

;] monthe.

<. Heard, Time extended by a period
of two months trom today,

Lj_* MA 454/94 for condonation of delay

ie allowed,
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APPLIGATION NUMBER : 7 Q_@_FO\{_'IQQ;_

'GENTRAL_ADMIN ISTRAT IVE_TRIBUNAL
BANGALORE BENCH

. Second Floor,

Commercial Complex,
Indiranagar,
Bangalore-560 038.

Dated:= 27 JUN 1394

APPLICANTS: ADSPNDENTS: Y svident Formd
f.ﬁ\ Suf?éfay-Bhan&avg and %Ob’“- 3 f\e?::gm;w%wgaﬁm’
@ D MgMagoumjm Aﬂ(NUCA/(L ko M Qeamd:%
st Cross, Sujaka Gomplex, Gandhinagar
9 .

@ &%‘mu Provi dont Fuamct Gomissions "\“"““w‘“ (R%%

3o Ra.!amm'r[o&ﬁnﬂ?mj Road, %mngalme 560025

@- Sn Janarolhm') A . A Seckion S"Apér\/csar
&%\md ?Wv:dnq\t-&-unc( CornanisSioner—1IT
Radamatia, MANGALORE - - §75002.

@ S'at_ L\nﬁ% S’P\ Sed’wh g\'\pervtSOY

Jonal Provident “urd, eommsmmer.‘r
cJamatta, WMANGALORE~STS5002

@ .SmMVa&unﬁwaQWMCGS’C
J%igﬁv Ckhti*’g&*gbg) wanﬁTaJC"ff

Subject:~ Forwarding &f covies cof . ) erers passed by the -
Central administrative Trilunal,Bangalore.

Please find enclosed “erewith a copy ﬂf:thd‘URDER/m
STAY WRDER/INTERIM ORDER/, passed by this Tribunal. in the above

~ mentioned application(s) on 09-06-94
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CENTRAL ADMINISTRATIVE TRIBUNAL,

BANGALORE BENCH.

ORIGINAL APPLICATION NO, 706/ 1993

THURSDAY, THE 9TH DAY OF JUNE, 1994

Shri V. Ramakrishnan oee
Shri A.N. Vujjanaradhya- - ' ces

Shri Sundar Bhandasry B,
Aged 36 yesrs

s/o Shri K. Bhandary
Nethravathi Layout,
Kankanady,

Mangalore.

Shri L. Raghavendra Rao
Aged 32 years

S/o Shri Srinives Rao
Quarters No. 2,

Nesr DOC Bungalow
Bslmatta

Margelore.

( By Advocate Dr. M.S. Nagaraja )
Vse

The Regional Provident Fund Commissioner,
Karnataka Region,

Bhavishyanidhi Bhaven,

30, Rgjarammchan Roy Road,

Bangalore~560 025,

The Central Provident Fund Commiesioner,
9th Floor, Mayur Bhavan,

Connaught Circus,

New Delhi,

The Union of India

"represented by Secretary to Government

Ministry of Labour, Govt. of India,
New Delhi,

Shri Lingappa Shetty
Section Supervisor,
Sub-Reclonal Office of the
nangalore.

Shrm Janarcdhana Alva,
Section Supervisor,

oot Sub-ﬂeglonal Oftice of the

Provident Fund Commiseioner,

,'vﬂgﬁgalcre.
’ 4 A

member (A)
Member (3)

Applicants

ceeee2f=



6+ Shri m, Seenappa Gowda, b

Section Supervisor,

Sub-Regional Officejor

the Provident Fund
Mancalores.

7. Shri P. Sridhare Kakrennays,

Section Supervisor,

Sub-Regional Oftice|of the !
Provident Fund Commissioner, !

Mengalore.

( By Advocaté Shri M.V
Stending C

i

shri V, Ramakrishnan, Member (A) ‘[
< |

The applicante

J

they should be promoted|to the c#

l.
seniority as UDC from thHe date ¢

they have passed the qu
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, Rao, Additional
the Central Govt,)

4 v
134 the’c%ss have sought for a direction that

d@re of head clerks based on their
heir juniors have bsen promoted/fa

xamination,

2, The tacts of the case 1% brief are as follouwsg

According to the Recrui

i
i

g

ment Rules, the post of head clerk

is filled up 75% by promotion ofﬂUDCs serving in the headgquartere
I

orfice and 25% by promotion of en

regional oftices on the

completion of three yes

contain a proviso that|the intoé

candidates against the

to merit on the basie of
the recruitment rules hgve subse?
percentage to 66 2/3 for promotit
quota as against the 75ﬁ and 25%;

other change in the rellvant recr

taken the examination ft
then existed end they ¢

tion as could be seen i

|

e servic%

or being ¢
ame out s@

i the otfj

ployees serving in headquerters and

basis of ls qualitying examination subject to

. The recruitment rules, inter alia,

se seniority of the successtul

I
hxaminati#n quots shall be determined according
mark s o%tained by them. We are informed that

jrently been smendad to change the

and 33 1/3 percant for examination
respectively and that there is no

uitment tules, The applicanté had
onsidered under the 25% quote as it

ccessful in the gqualitying examina~

ce memo, dated 29,3.,93 (Annexure A=2).
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The firet applicant has obtained the rank of 22 end the second
applicant has been ranked as 30th, Against the examination quota,
the department has promoted persons securing the tiret 7 ranks in
the qualifying examination besides a candidate belonging to Sche~
duled Caste who got the 29th rank. The applicante are aggrie'ved

that even though they sre senior to the promoted candidates,

reterred to above as per order deted 26.5.23 as at Annexure A=4,

they have not been promoted to the level ot head clerky section
supervisors, Their contention is that the promotion is only on the
baeis of a qualifying examination and once they have qualified, their
seniority at the lover cadre of UDC should be the relevant tecter and
not their ranking in the examination, |

3. We find that this question ‘has alresdy come up berore the
Tribunal in OA 692/89 which was decided on 6,12.90 in the Case of
Shri Vijay Kumar. A copy ot the judgement ig sttached to this
application as Annexure A-6, Th/ tribunal had I:re/a;-.ﬂheld that the
proviso cannot mthe main rule. UWe may extract psra S of
the decision in DA 692/89 which reads as tollowss

"We ars in perfect agreement with this arcumente,
If a person does not qualify, then he is out or the rield.
But, once .he quslifies in the case of a promotional post,
he is to be promoted only on the basgis of his seniority
in service and not considering whether he has received one
mark more or one mark less unlike in the case of a compe~
tive examination. The whole concept of promotion would
be deteated if seniority is to be reckoned on the bssis
of the merke obtained in the test. 1If it ie a direct
recruitment, then merit alone is the criteria. Byt,
when it is promotion on the basie of a qualifying exami~ -
nation, once the person passes the qualifying examination,
then he cannot be pushed back tor the reason that a
Junior person has obtained halr a mark more than him.
Therefore, the proviso should not be allowed to swellow
the spirit of the Rule. In this cess, it is conceded
that respondents 3 to 10 were juniors in the cadre of
. UDCs to the applicant. The applicant is not questioning
S =% the placement of respondent=9 as even otherwiee he is
o ’,:%-. _.entitled to be placed above the applicant on the ground
- of’ reservation. In view or our tinding that the provisc
. in'the Ruls, Annexure=-A1 should not be read ss to defest
\the?tight of a senior person, we are of the visw that
o . 1nt erests of justice would be met if it ie directed that
i ):ln the geniprity list of Head Clerks the applicant is
/dirccted to flacedabove respondents 3 to 8 and 10,
v ,‘f 3
',/Af ooo.o‘/’

4“",."‘ :

[—i

)



J ,![

’

4, We are informedfpy_Shrl M Ve Ra0, the learned counsel for \*f
§ the department that according to hﬂp knouledtje, there is no contrary .
__éﬁ decision given by any other bench q% the Tritunal. He further sub-

mits that the department has moved ithe Supreme Court against the

decision of the Tribunal Vide SLP Nb. 16376/ 1992 which ie pending.

.

S We have heard Or, M.S. Néga:ajavfot the applicants and

Dr. Ngoaraja contends that we

Shri M.V. Rao for the respondents. |

| |
should follow the decision of the
;

ribunal in OA 692/89 and give

appropriate relief to the applican@s.' The learned standing counsel,
however, submits that thejintenti L of the department is that it

should be in the nature of ‘compet4tivo' examination and not

‘qualifying' sxamination.| He alsolrefors to the fact that the

. !
matter is pending beforethe Suprgme Court,

dated 26.5.93 as at Rnhexure A=4 iﬁ sc far as it relates to Respon-

dents 4, 5, 6 & 7, if they are ac*ually juniors to the applicant
1

. Following the decision iﬁ 0A 692/ 89 we guash the order

No.1 in the cadre of UDCs| and dirert the respondents to P11l uwp

A ,;;thp quotas meant for examination bﬁ those candidates who had come
-~ PE -5, : ‘"‘.':JS I

o ~\‘~)m:.:t:""fl_s;.:c:c:essf’u1 in the quglifying #xaminatioﬂy in the order of

tﬁeif;seniority in the | of UDCs. The Department will

@iéoiiake into account if Scheduled Caste carididate

~ ’ 3 /; : }
”'g‘ggéinst the reservation \| case the applicants are promoted

T

\
' -
to the cadre of heed clefks/ sectJun supervisors on the basis of ,

]

this principle, their sglary shou#d be fixed noiionmlly with

effect from the date their junior# have been promotsd and they will

_hot be entitled to draw I?y arrea%s. This exercise should be com=
pleted within three months from tﬁe date of receipt of a copy of
this order, We make it[tlear thet this decision will be subject to

the finel outcome of the|SLP pending before the Supreme Court.

TRUE COPY 7 N
No costs. R Y 7;;29‘\~ R b R
. ; S‘E‘"’“ E\‘ @ - ""‘g’/ —
P\ ..Sfi - LY e AV Fa S
vl CE BT AL 9" N - /6/ J
( A.N. Vujjanaradhya ) fid ( V. Ramgkrishnan )
member (J) Member (A)
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