
CENTRAL ADMINISTRATIVE TRIBUNPL 

BkNLORE BENCH 
Second Floor, 

Commercial Complex, 
Indiranagar, 

Bangalore-38. 

Dated: 

PPLICT ION NO(s) 	667 of 1993. 

PPLICNTS: 	 FEapotIBENTs: 
Srj.H.R.KsrnathR 	v/s. 	 Secretrry,Ilinistry of RE1lW'yS, 

New Delhi and Other. 
TO. 

Prof.Ravivarma Kumer,dvocate, 
No.11 9 3eevan Buildings,KP.EEst, 
Ban - 1ore--560 001. 

The Secretry,Ministry, 	of Railways, 
RailIlentralaya,RaiEine Road, 
New Delhi-hO 001. 

ommisEioner for Departmental Inquiries, 
Central ViQilance Commission, 
N0.10, Jamnqar House,kbar Road, 
New Delhi-liD 011. 

riP.N.Venuqopala Gowd, 
Pdvocate,No.8/2,First Floor, 
R.V.Ro2d,Bsnqlore-55o 004, 

SUBJECT:-. ForwardinQ of copies of the Orders passed by 
the Central Admini6trafive Tribunal,Bangalore. 

-xxx- 

Please find enclosed hereujth a copy of the 

ORDER/STAY ORDER/INTERIM ORDER/, Passed by this Tribunal 

i 	
. 	. 

n the above mentioned appl1cat1on(s) on 11-02-1994. 

DEPUTY REGISTRR 
\-'O'VJUICIAL BRNC-HES. 

gm* 



I 
CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGALOR[ BENCH, BANCALORE 

ORIGINAL APPLICATION NO.667/1993 

FRIDAY THIS THE ELEVENTH DAY OF FEBRUARY, 1994 

Mr. Justice P.K. Shyamsundar 	Vice Chairman 

Mr. V. Ramakrjshnan 	 Member(A) 

Shri H.R. Karnath, 
Aged 59 years, 
Retired Chief Electrical Engineer, 
South Central Railways, 
Secunderabad and now residing at 
Plot No.272, 6th Main, 4th Cross, 
MICO workers Hcusinq Society, 
Arakere Village Layout, Stage I, 
Bangalore - 560076 	 Applicant 

( By Shri Ravivarma Kumar, Pdvocata ) 

V. 

1, The Railway Board represented 
by its Secretary, 
Ministry of Railways, 
Government of India, 
Raisina Road, Rail Mantralaya, 
New Delhi - 110 001 

2. Shri S.C. Gupta, 
Commissioner for Departmental 
Inquiries, Central Vigilance 
Commission, Covernmrnt of India, 
No.10, Jamanagar Hcuse, 
Akbar Road, 
New Delhi - 110011 	 Respondents 

( By Shri M.N. Venuqopal, ) 
learned Standing Counsel for Railways 

ORD E R 

sNice P.1. Shyamsundar, Vice Chairman 
4 

In this application arising under Section 19 

the Administrative Tribunals Act, the applicant 

. .2/ 



is 5.•hri H.R. Kamat 

Lngineer, South te 

presently aggrieve 

-2— 

a retJ ed Chief Electrical 

ral Ra1Lways, Secunderabad 

by a ct4rge—rnemo issued to him 

by the respondent Noilway B ard alleging commission 

of misconduct whil 

dated 5,8.92 produ 

the Jcint Secretar 

by a corresponding 

was then asked to 

u5thin the specjfi 

Railway Servants ( 

1966 etc. etc. 

2. 	The applica 

month end i.e. by 

filed a written st 

along with a cover 

roduced at Annexu 

he had in the ccur 

traversed the seve 

by denying all of 

as can he seen fro 

had inter alia ref 

supply of some doc 

dated 13.6.92 and 

also states that t 

under Annexure R-2  

in sert/ice 	The charqe—memo 

U at Ar exure A—i issued by 

Railway Board was accompanied 

tatement of imputations. He 

le a drence statement, in writing 

periodlenjoined under the 

scip1ire and Appeal Rules), 

who was due to retire at the 

e end df !%ugust, 1992, promptly 

ement transmitted the same 

g lettr copy of which is 

2. Suffice it to notice that 

of his defence statement 

1 chares framed against him 

em thootiqhly. 	In addition, 

the letter at Annexure 2, he 

red to a request made for 

ents iI his earlier communications 

.6.92. 	In that letter, he 

Writtnstatement produced 

as witoUt prejudice to 

his 	right to file j furthel 1 statement in defense, 

( 	presumably after r:ceipt o 

for earlier. LIhjl these 

Department and the applica 

off icer having rea hed the 

cn 31,8,92, ceased ~to be a 

1 the documents sought 

Xchanget between the 

twas gcinq on, the 

age of superannuation 

employee of the Railways 



on retirement. 

3. 	
However, the Railway Administration having 

decided to Continue the enquiry initiated against 

the applicant under Annexure A—I, even after bt('  

retirement, the said d•cjsjo was Communicated to 

him by an Official memorandum dated 13.7.93. We 

have been furnished with a copy of, that communication 

Annexure R-4 and wextract the same for the 

sake of convenience ardt reads: 

'The Railway Board after carefully 
considering your written defence statement 
in reply to the above cited Plamorandum of 
charges have decided to remit the charges 
for an oral inquiry appointing Shri. S.C. 
Gupta, CDI, CVC, New Delhi as Inquiry 
Oficer and Shri P.K. Mehrotra, AVO/RE/ALD 
as Presenting Officer. Orders appointing 
Shri S.C. Gupta as Inquiry Officer and 
Shri P.K. Nehrotra as Presenting Officer 
No.E(0)I-92/PU-2/51 dated 7,793 issued 
by the Rly. Board are enclosed, 

Please acknowledge receipt.' 

4, 	The Railway Board with a view to pursue 

the enquiry launched against the applicant under 

Annexure A—I had passedother order dated 7,7,93 

appointing one Shri S.C. Gupta, Commissioner, 

Cmmiseiou for Departmental tnquiries, Central 

Vigilance Commissicn, New Delhi as Enquiry Officer 

.::t5..enquire into the charges framed against the 
. 	: 

- appijcaflt under Rule 9 of the Railway Servants 

(Discipline and Appeal) Rules, 1968 (hereinafter 

refêrred;to as rules), The Railway Administration - 

6da1sd'passed one more order on the same da 
:) /f 

*appo-inting one Shri P.K. Mehrotra, AVO/RE/Allahabad 

as Presenting Officer to present the case against 

the applicant in support of the charges before the 



H 
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enquiring authori . The two orders appointinq 

Shri Gupta as the EnquiryHOficer and Shri Mehrotra 

as the Presenting Officer appear to have been 

Issued simultano 'sly LJit the Department's 

communication at nnexure A4 informing the 

applicant that no withstar$dinq his retirement, 

the enquiry airea y underiay would he gcne through 

and concluded in he usua course. Us also find 

from a Menio produ ed at Anxure A-5 dated 14.793 

that the Enquiry "fficer,Sri S.C. Gupta had 

in right earnest tarted is work by fixing a 

date for prelimin ry hear4ng inter alia directing 

the applicant to ppear b4fore him at the Railway 

Guest House at Se'underabd on 6.e.93 at 11.30 a.m, 

The applicant insead of ~resenting himself before 

the Enquiry Of'ficr and ptrticipating at the 

enquiry scheduled for 6.E93 however chose to 

appear before thi Tribunl seeking among other 

things the follw!nq reli4?f: 

U1) Issue 	writ, Order or direction 
in thenature f certior8ri quashing 
the en ire dis i plinaro proceedings 
initia ed agai6s the applicant 
includ ng PimoHdted 5th August, 192 9 
bear in No.E ( 1/ 92—Pu 2 /51 (Innexure 
A—i) pge 12 a d the order dated 
7.7.9 bearing, Nc.E(C)I/92—PLJ-2 
(Annex re A-4)I poe 63 nd 64 in the 
inter t of jutice and equity; 

Forbea, the rpondents frcm holding 
any d !cipl!na y inquiry pursuant 
to AnrLxures AH ~Pcoe 12 and M-4 page 63 
and 6 in the interest of justice 

& 	 and eq: ity; 

Issue 	writ, rcr or direction in 
the na ure of andamus directing the 
Resorient No.1 to forthwith pay 
the DGHG and t o commuted pens ion 
toget ..r with intErest from the day 
the alicant ecame entitleci to the 
same 	' the iqLEreEt of justice and 



equity; and 

IV)TD pass such other order or direction 
as this Hofl'ble Tribunal deems fit in 
the facts and circumstances of the case 
including an order for award of costs.R 

Although the applicant asked for a stay 

of the enquiry, the Tribunal not having made 

any orders thereon but in view of the pendency 

of this application the enquiry it appears was 

not proceeded with. Presently, the applicant 

stands accused of having committed as many as 

four items of misconduct by the Railway Board, 

R-1 herein. 

The learned Standing Counsel for the 

Railways, Shri A.N. Venugopal was directed to 

take notice of this application. Accordingly, 

he entered appearance and filed an objection 

statement justifying the action taken by the 

Department to arraign 	the applicant at the 

V 	
departmental enquiry and to justify as well the 

continuance of the enquiry even after the officer 

had admittedly retired 	The matter was fully 

hard at the stage of admission and the pleadings 

also'being complete, we think it appropriate to 
J/ 	............ 	.' 

dmitthis application and to dispose it off on 
ff 

its ,erits finally by the order we propose to make 
.i...., 	/ 
he-i'éunder•  It would, however, be necessary to make 

a brief reference to the factual matrix which forus 

the basis for the contentions urged herein both in 
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law and on facts 

7. 	As mentlofled earl$er, the applicant, 

on the date of JIL  ret jrmEnt on 31,E.92 

was the Chief El ctrical Engineer attached to 

the South Centra Railuas, Securiderabad, 

Pndhra Pradesh. We are told that he waS a high 

ranking officialin the ay scale of fr.73O0-7E00 

and during the 

yI,'lc 

ars 198-9D, he was posted to 

work at Bilaspurand plaed incharQe of a 

project. Prior 	that, he was posted at Calcutta 

where he had occpied an official quarters in 

the Garden Reachilarea  that he later vacated on 

his transfer and posting at Bilaspur, a place 

quite some distace, we 4nderstand, from Calcutta. 

It appears folio ing his transfer to Bilaspur, 

he had .to vacate the off4ciai quarter at Calcutta 

but he appeared a have r

w

ot moved out of 

Calcutta with hL family t)ose members had 

V 
admittedly settld doun 4n a rented house at 

Calcutta. There ore, on his transfer from Calcutta, 

he alone had gon to Bilspur and stayed there, 

according to the Railway Administration, in a guest 

house managed bythen10  Hailway Counsel Shri A.N. 

Venugopal told u that te officer as given a furnished 

airconditioned com at he trbou away rate of 

.1.25 per day a 'd that 	applicant had been 

payinc such low ariff fr a cozy air—conditioned 

room is also not dispute by the applicant who, 

however, m3 intaied in t e course of his defense 

statement submil1ed  befoethe enquiry officer 

that the room na have beq airconditicned, but 

it was not famil ac comm, daticn. Healso pointed 



out that more often than not, he had to share 

that room with other vIsItIng officers and 

therefore accommodation provided at Bilaspur 

was not exclusively ear—marked for his use. He 

also further pointed out that whenever he was out 

of Bilaspur on visits outside including Calcutta 

and other olaces he would vacate the room implying 

that it was not ear—marked for his exclusive use 

alone and did not therefore have the characteristic 

of a permanent home. These aspects become 

somewhat relevant in the light of one of the 

charges made against him alleging that although 

he was provided with official accommodation at 

Bilaspur he had nonetheless drawn HRA amounting 

to Rs.4000/— and odd without ever taking a house 

on leave at the place of his posting in Bilaspur. 

8. 	Be that as it may, to continue the narrative, 

sometime in the year 1990, to be exact on 2.8,90 9  

he had apparently ceased to have any connection 
N 	

with Bilaspur having been shifted from Bilaspur 

thereafter. We make this statement on the basis 

of the facts contained in the charges at Annexure 

A—I framed against the applicant in relation to 

the pending enquiry allegedly relating to omissionS 

and commissionS that had reportedly taken place 

,during his stay at Bilaspur during the period 29.486 

to 2.8.90. But it really does not matter 

whether the applicant was in or out of Bilaspur 

after 2,8.90, however, what is not denied by any 

one is that he remained complEtely and totally free from 

any indiscretion whatsoever after his depatbure from Bilaspur. 



But two years .1 

when he was act 

retirement and 

retired life af 

decades, he app 

H 
'Her i.e in the year 1992 

ully joLneying towards his 

i s lookilh forward to a peaceful 

i"

r servi;g the Railways for 

I rs to hve been suddenly given 

[J 

a jolt by the Ra!1way Adfninistration by serving 

on him a catena f charys alleging commission 

of some miscondut by hin. It is somewhat 

significant to n1 te that the communication 

informing the de'ision oii the R 8 iluay Board 

proposed to insttute anfl enquiry EQ2inst him on 

charges referred to in te communication dated 

the 5th of Augus ,, 199,he was then just 26 

days away from atual reirement. As a matter 

of fact when he jd retite 26 day& later he had 

in the meanwhile entered a strong defence 

against what he ,1 onsiderd to be a very unjust 

inequitable and lotally otivated action by the 

Railways contemp ating a enquiry into something 

that had happene two yers ago''( strangely 

there being no wisper o' any inkling whatsoever 

of the forthcomig disaser that awaited him by 

way of a stern dsciplinry enquiry involving a 

lot of personal rdeal jtiist on the eve of his 

retirement. In 1~lhe coureof the defense 

statement, copywhichis produced at Annexure 

A-29 he 5eems 	to haveexposed the hollowness 

of those charges endingith a fervent plea for 

dropping the pro Jeedihgsiand to Spare him the 

trauma of discip'inary e quiry in the evening of his life. 



/t 1s defense statement and the fervent 

plea for dropping the proceedings did not apparently 

strike any chord of sympathy with the Railway 

Administration. Apparently, they told him that 

having considered his defense statement etc. the 

Administration felt it necessary to proceed with 

the enquiry although by then the applicant had 

already retirrd 	The Department made its intention 

as aforesaid very clear by appointing inter alia 

an Enquiry Officer and a. Presenting Officer under 

Rule 9 of the Disciplinary Rules. 

In the background of these facts and on the 

basis of the pleadings 7beither  side, we have 

heard Shri Ravivarma Kumar in support of the 

applicant and Shri A.N. Venugopal, learned Standing 

Counsel for the Railways. Shri Ravivarma Kumar 

every strongly urged that the Railway Administration 

V 	had no power to continue an enquiry against an officer after his retirement albeit the enquiry 

itself was pending at the time of his retirement. 

He also urged that the  timing of the enquiry 

was so strategic and, therefore, it became 

clear that the enquiry itself was totally motivated, 

- lacking wholly in bona 	fides, 	its sole object 

t'--. being aimed to deprive the applicant of his retiral 

benefits like pension, DCRG amount which had been 

uithhed even now pleading the pendency of 

the sà called disciplinary enquiry. 	He lastly 

urged that even if the disciplinary authority 

recorded findings on all the charges against 

the applicant even so, no punishment as enjoined 



;lr 

under the rules ould be inrlicted on the applicant 

being no lonoer 

drnjnjstrat ion a 

of any vinculus 

the applicant ha 

Department of th  

ernp1oee of the Railway 

, therefore, the total absence 

tween the administration and 

certairly deprived the 

right to punish the applicant 

for his alleged iscondut except of course to 

avail of the r.h I  to forf'eit retiral benefits like 

pension, DCRC et . either fully or notch a power 

that can be exer ised by the President of India 

under Rule 2308 C5R 351 A of Indian Railways 

Establishment Cot). Counsel pointed out that 

V 

under the Rules 'upra the power of denying a 

retired officer • 1f his rtira1 benefits like rDensjcn 

etc. could be ex 'rcised only if he was held guilty 

of very grave miSconduct implying that For an 

ordinary miscondHct or misconduct which otherwise 
11 

lcked in severi 	and therefore not liablE to be 

treated as grave br extra—ordinary misconduct, the 

authority of the p1 resident of India  did not extend 

under the said r e to make an order forfeiting 

retiral benefits bither fully or in part. 

11. 	Per contra the leaned standing Counsel 

Shri M.N. Venugoal maintained that the best person 

to decide whether the applicant could be held to 

have committed a y miscorduct at all be it a Simple 

misconduct or graie misccndijct was the disciplinary 

authority with t 9 enquill':y being yet to take off, 

it was little to early even to Jsayrd a guess 

and therefore as :d us to' dismiss this aoplicaticn 

in limine holdingj it to be premature. 



12, 	Based on the contentions urged on either 

side, we formulate 	the following points for 

our consideratjon4: 

ut1'r a departmental enquiry 
initiated before retirement 
be continued even after the officer's 
retirement; 

assuming that a post retirement enquiry 
was feasible, can it be pursued even 
if the charge4themselves did not spell 
out a grave misconduct; 

the continuance of the enquiry after 
the applicant herein had retire9, tentamount to 
n unreasonable exercise of 

authority and power ultimately leading 
o deprivation of legitimate retiral 

benefits like pension, gratuity tab-
actually earned in virtue of services 
rendered to the Railway Administration. 

13, 	Before we proceed to consider the foregoing 

issues, it seems appropriate to set out at this 

stage the charges set down for enquiry. 

We also think it apposite to reproduce inter alia 

the statement of imputations annexed with the 

charges delivered to the applicant. The charges 

and statement of imputations are as follows' a 

RSTATEf,1ENT OF ARTICLES OF CHARGE FRAMED 
AGAINST SHRI H.R. KAMATH, EX—CPM/RE/ 
BSP NOW CLE/S.C.RLY/SECLJNDERABAD 

Shri H.P. Kamah while functioning as 
Chief Projection Manager, Railway 
Electrification, Bilaspur, during 29.4,88 
to 2,6.90 committed the following misconduct: 

i) he misused the Bungalow peon attached 
to the post of CPM/RE/SP, in that he 
was utilised, at Calcutta for away from 
his Headquarters at Bilaspur defeating the 
very purpose for which the post of 
Bungalow Peon is created and operated, 
causing indirect financial loss to the 
Railways. 

2) he unauthorisedly claimed and received 
house rent allowance for eight months 
totalling R..4000.00 (Rupees Four Thousands) 
at Bilaspur rate without taking any 
eccommodation on rental basis there. 



he mjsJsed hisfi official authority and 
undily prolonged halts at 

Calcutta and B4ingalore during his 
frequflt tours to those placEs; 	 P 

he extensively used the Maruti Van No. 
MP-25/888 attached to the CRC based 
camp ffice of CPM/RE/ESP during his 
stay on tours t Calcutta, mostly on 
holidys, S 9trdayS/SundayS and recorded 
leavelby misrporting facts and without 
signisg the log book himself1 

Thus, Shi H.R. Kamath, by his above acts 
of omiss!on and Commi5SiOfl, railed to 
maintainibsolutei integrity, devotion to 
duty and .actd ii a manner ubbecoming of a 
railway ervant and thereby contravened 
Rule 3(1 (i), (iJ) and (iii) of Railway 
Services Conduct} Rules, 1966•0 

Annexurell 

STATEmEN1 OF IMPLIITATIONS OF MIS'CONDU[T 
BASED ON;UHICH ARTICLES OF CHARGE FRAED 
AGAINST HRI H.R KANATH, EX—CPN/RE BSP 
NOW CEE/J.C. RAILWAY ARE TO BE SUSTAINED 

Shri HR1 . Kamath while functioning as 
Chief Prject Naiager, Railway Electrification 
Bilaspurfrom 294.88 to 2.8.90 was found 
responsile for ommitting a number of 
delinquq'cies as listed in the articles of 
charge fjamed ag1inst him (Annexure I). 
The chares leveled against him are 
substantjated with the support of the evidence 
listed tlow, chirge—wise. 

Article 

The natfre of dtibies attached to the post 
of Bungdiiow Peonl necessitates that he should 
be headUartered at the place of posting 
of thefficer with whom he is attached. 
With th posting of Shri H.R.  Kamath as CPII/ 
RE/BSE, the posting order of Shri Raghubans 
Prasad R0i was also issued on 15.7.88 to 
uork as gunoaloOl Peon of CPM/RE:/BSPa4iasjr 
Llkeuis, arterpthe traflsrer 01 LPircL/r 

(Shri Krnath) in the first week of August, 
1990 9  the postig and trasnfer order of his 
bungaloLt peon 5t$ri R.P. Rai was also issued 
on 30.890 in trms of which he was transferred 
from Biaspur t Garden ReaCh, C 3 lcutta. 
But th above raflsfer and posting orders of 
Shri R.. Rai a Bungalow Peon of CPI'l/RL/BSP 



were issued only to cover up his 
. 	 misutilisation as bungalow peon earlier 

at Railway quarter No.18/2 Garden Reach 
of Shri Kamath and thereafter at Harish 
Park, Calcutta where Shri Kamath's family 
shifted. The above said orcbrs were merely 
on paper and in fact Shri R.P. Rai never 
reported at Bilaspur to work as bungalow 
peon at CPPI/RE/BSp. This has been confirmed 
by Shri Rai Bungalow Khall.asi in his 
statements dated 26.8.91 and 27.8.91 and 
by S/hri TAdhikarj 1/s Pr6gressniAlh and 
Amarjit D588 T/s Khallasi in their statements 
dated 26.8.91 and 27.8.91 respectively. 
Shri Ganga Rao, c/Generaj/RE/B5p, who was 
the superintendent incharge for controlling 
the attendance of Shri R.P. Rai and was 
collecting his attendance particulars on 
phone from Garden Reach, also stated that 
Shri Rai never reported at Bilaspur. In 
his Clarification dated 24.9.91 Shri H.R. 
Kamath has also confirmed the Utiljsatjon 
of Shri. R.P. Rai as Bungalow Peon at Calcutta 
in answer to question 3. TA journals for the 
months of October, November & December, 1989 
of Shri R.P. Rai were forwarded by Shri L.P. 
Verma, OS/C/RE/GRC to Bilaspur under letters 
detailed below: 

Letter No, 	 flate 

CPII/RE/BSP/5/GRC 	20.12.1989 

—do— 	 03,01.1990 

The pass applications of Shri R.P. Rai 
dated 28.2.90, 6.9.90 and 24.12.90 were 
forwarded from Garden Reach to Bilaspur by 
t/RE/GRC Shri L.P. Verma. The passes 
availed as per these pass applications by 
Shri R.P. Rai did not cover BSP showing 
that he was actually Working at Calcutta. 
The signatures of Shri Verma thereon have 
also been certified by Shri R.C. Sekhran, 
SPO/RE/BSP and Shri T.P. Adhikarj T/S 
Progressman on 29.7.91 and 27,8.91 
respectively. All the above noted cbcuments 
indicate the working of Shri R.P. Rai at 

Jv 	

Garden Reach and not at Bilaspur as indicated 
on the transfer/posting orders of Shri Rai 
which are on paPer only. From the evidence 
adduced above, it becomes clear that 
Shri R.P. Rai was also misutilised as Bungalow 
Peon at Calcutta by the then CPM/RE/BSP 
ShriKamath, instead of at Bilaspur. 

Art ide II 

As confirmed by SAO/RE/BSP in his communication 
'No.RE/BSP/Accts/EGA/728 dated 17.9.91 to 
CUD/RE a sum of R3.1000.00 at the rate of 
500.00 per month from December, 1989 to 

July, 1990 was p3id to Shri H.R. Kamath towards 
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- - S 
- 	 2/90 	9 days 	10/91 	2 days 

3/90 	8 days 	11/91 	NIl 

4/90 	10 days 	12/91 	2 days 

5/90 	16 days 	1/92 	Nil 

6/90 	10 days 

7/90 	19 days 

As clarified by Shri L.N. Rao, the successor 
of Shri Kamath in his confidential 0,0. 
Letter No.CP/BSP/C0N/02/Pt,IIJ dated 21.2,92 
addressed to Shri D.P. Zoshi, Gf'l/CORE/ALO 
he considered 2 days stay per month at Calcutta 
suffjcjent for proper coordination with S.E. 
Railway. On this, Cm/CORE has further 
observed that in hisppiion, it should have 
been possible to manage the work of coordination 
at C9cutta in about 3 to 4 days per month at 
the most as against about 11 days spent by 
Shri Kamath. This is more than sufficient to 
indicate that the halts of Shri Kamath at 
Calcutta were excessive and uncalled for. 

Article IV 

Shri H.R. Kamath during his stay at Calcutta 
onunduly prolonged his halts and used 	Ltcurs 
exfensively the Maruti Van PJo.MP-26/3888 
based at Garden Reach Camp Office of 
CPPI/RE/BSP even on holidays including saturdays 
and Sundays and did not sign the relevant log 
book personally. Shri B.L. Mandal the concerned 
driver of the m3rutj Van in his statement 
dated 27.8.91 informed that the log book should 
have been signed by the officer (Shri Kamath) 
who actually used the vehicle but Shri Kamath 
refused to do So. Shri T.P. Adhikari T/S 
Progressman in his statement dated 27.8.91 also 
clarified that despite the insistence that the 
log book should be signed by CPM/RE/BSP(Shri Kamath) 
peeonallythey were verbally instructed by 
Shri Kamath to Sign the log book on his behalf. 

K
_This fact has also been admitted by Shri Kamath 

in his clarification dated 24.9,91 in answer to 
question 6, Shri Kamath has also admitted to 
have used both the CRC b sod vehicles with 
instructions to the concerned drivers to get the 
log book signed by Shri T.P. Adhikari T.S. Progressman 
or Shri L.P. Verma re—engated £/RE/GR0 on 
his behalf for journeys performed by him. 

Apart from Sundays/Saturdays and holidays, 
Shri Kamath used bhe Maruti. Van No.mP-26/3688 
during his stay at Calcutta on recorded leave 
as per details given below to the extent of 
1052 kms showing the entries in log book under 
his own signatures as 'official' although they 
were not at all official as per his leave 
applications wherein he had recorded 'Personal/ 



domestic ll Ii ork.W 

j9 	K . used 	In Aua,/90 	K mused 

22,7,90 	 1 52 	8,8.90 	42 
23,7,90 	 63 	9,8,90 	72 

24.7,90 	 40 	10,8.90 	83 
25.7,90 	 H 49 	11,890 	46 

4 
	12,8,90 	41 

17,8,90 	65 

H 	 19.8.90 	42 

391 

InSeptL 	 m,use 	Total for use in3months 

9,9,9O 	 52 

10,9,90 	 50 

11,9,90 	 64 

12,9,90 	 ~74 

13,9,90 	 6? 
14,9,90 	 H ~ 68 

16.9.90 	 82 

	

H457 	 1052 kms 

hri Kam h has lo 9dmjtted in his 
clarifica ion dated 24,9.91 to have taken 
a prjtjat accommâdatjon at Harish Park, 
Calcutta or thestay of his family and 
having utilised the Government vehicle for 
his to aLb from Journeys between HUH/CRC 
and Harj i Park. 

V 	
In the 1' e of uat has been brought out 
above Sh 

I L Kamaths argument in his 
c1Erjficion dated 24,9,91 that he used 
the vehi iIe becase Railway telephone 
facility jas avaJab1e at CRC is not tenable 
and carr s no force and he in Lact unduly 
protract&I his hlts at Calcutta in self 
interest ather than in administrative 
interest nd the eby misused his official 
authority and stt,Js as Head of Department,' 

14, 	We now f 
	

the enquiry scheduled to be 

held on 6.693 atIecundeaed was probably 

I 



interrupted by the pendency of this application 

and as of now the enquiry is yet to take off. 

In all probability, but for the contention that 

an enquiry pending against an officer who retires 

thereafter cannot be pursued later on, we would, 

in other circumstances, not have entertained this 

application at all since hectluays has a right to 

come back to us after the proceedings are concluded. 

With the remedy of a post—decision hearing being 

available, g-.nrally a pre—decision hearing by the 

Tribunal is not ordinarily permitted. But the 

case on hand seems to comprise of a larger 

dimension involving a retired officer and his right 

to acquire the fruits of his toil extend ing over two 

decades and even more,t-therefore t ic- 	felt it 

appropriate to examine whether there  was any 

justification for subjecting a retired officer 

to the ordeal and agony of a long drawn disciplinary 

enquiry held at a place far away from his place 

of residence causing him a lot of inconvenience that 

could not perhaps be compensated by money paid 

towards TA/DA to cover his travel and stay outside 

his home. More than all the enquiry that is being 

now pursued against the applicant for an alleged 

misconduct being incapable of culminating in any 

punishment that can legally be imposed on him 

under the Railway Disciplinary Rules but would 

nonetheless result in an eqt4ally severe punishment 

that would still deprive him of his life savings 

in the shape of a pension and gratuity, the custodian 

of which is none other than the State itself indicating 



further the 

4$j 	

needHto probe into the not usual course 

pursued 	complting a pending enquiry even 

after retjrement 	The right of the retiring 

officer to 5ecurt  Pension and gratuity witbout 

any administratie hassl,or bottlenecks has been 

very lucidly expained in the often quoted decision 

of the Supreme C?urt  in the case of D.S. NAKARA 

AriD OTHERS v. U40N 01 INDIA - 1983(1) SOC 305. 

We quote from p4a 20 of the judgment uhich states: 

20. Th4antequaed notion of pension 
being a ttunty p  a gratuitous payment 
dependingupon th[e sweet will or grace 
of the eloyer nr claimable as a right 
and theréore, no right to pension ca 
be enforcd throuh Court has been swept 
under thejcarpet by the decisioni of the 

nstituon 8ench in Deokinandan Prasad. 
State of !ihar wherein this Court 
3uthorit4ively rled that pension Is .8 

floht anthe paynent of it does not depend 
upon thejscretjn of the Government but 
is qoverrd by th rules and a government 
servant 	ming whin those rules is 
entitled Io clai pension, It was further 
held that the gra.,t of pension does not 
depend un anyorl 	discretion, It j5 r 

for the prpose of quantifying the amount 
having rard to service and other allied 
matters tat it my be necessary,  for the 
authorityto pass'an order to that effect 
but the gUght, to t'eceive pension flows to 
the ffir not bLecause of any such order 
but by vjtue of the rules. Thi.s view has 
been reaffirmed in State of Punjrab v.Iqbal Siagh." 

15, 	This dec ion was followed by a Full 

Bench of the Tr2una1 in WAUR CHAND v. UNION 

OF INDIA AD OTHRS - OA NO.2573/89 disposed of 

on 25.10.90, Tb!  Full Bnch held that gratuity 

was property ndalthcug the right to hold 

property had Si e been omitted by the 

Constitution eveh so in virtue of article 300—A 

of the ConstitutjLon(44 	nendment Act, 1978), 

which inter au 'de1eted Article 19(1)(f) of the 

Constitution, n& withsta,ding the deletion of 

ArtiCle 19(1)(f) that nQne should be deprived 



of his property except by authority of law. 

16. 	The decisions referred to supra bring 

out in bold relief the situation touching the 

right of a government servant in the matter 

of sequestring and gathering his Own savings 

like pension and gratuity etc*  after retirement. 

As has been held by their Lordships in Nakara's 

case gratuity and pension is not a largess, 

it is no charity and is not a loaf of bread 

broken into crumbs to be given away or denied 

at will to a Canine ward by its owner humouring 

and chastising alternatively depending on one's 

mood. It isthese reasons we felt impelled to 

to go into pnd investigate the whole gamut of 

the Situation that might Ultimately lead to an 

extra—ordinary Situation with the administrative 

authority giving to itself the Power to lowef the 

democlean sword on the head of a retired government 

servant without any just cause. But for such 

sweeping powers, the Department would have no 

right to Subject a retired officer to the agonisjng 

ordeal of a disciplinary enquiry that should 

have been held and concluded if one was really 

necessary while in service but not having thought 

fit to holc the same then and deciding to hold 

it now implying the case to be as the saying goes 

N[N PROTANC i.e. now for then &ndeed a very 
9 

startling development. 

170 	Having made these prefatory observations, 

now proceed to consider the points raised 

for our consideration: 



Hel 
wo ul 
the 
or w 
pecu 
The 
such 
be f 
neg 1 
in a 
proc 
been 
may 
Pr ov 
cont 
mit 
he V 
also 
Shal 
Art I 
art I 
proc 
af'te 
the 
took 
such 
m ent 
said 
proc 
in it 
of c 
or p 

LAS per the 
explanation, they 
would be deemed to 
have been initiated 

.ntlnual~ ce of a departmental 

the post retirement period: There 

much of ¶ument on this point by 

Kumar, earned counsel for the 

erusal 	the statutory rules 

he samth and the r kdnt decision 

ch of 	Tribunal in the case of 

UNION 	INDIA & OTHERS 	1986-89 

ENCH JDdMLS OF CENTRAL ADMINISTRATIVE 

227 ap'oos the entitlement of the 

stratic to continue a disciplinary 

ted uhi e the officer was in service really 

fo 4arurent. Ther'Bench held: 

that an analysis of article 2308 
show th t it primarily reserves 
ght of he President to withhold 
hdraw p'nsion and to recover the 
ary los caused to the Government. 
ndition precedent for making any 
rder jSluch that the pension shoj1d 
nd gully] of 1Grave misconduct or 
ence duing the period of his servicet 
epartmetl proceeding or a judicial 
ding o 	a proceeding may have 
nitjatewhile he was in service or 

e initia 1 after his retirement. 
o (a) ti Article 2308 permits 
uaflce of Departmental proceedings 
ted aga nst a Railway servant uhile 
in ser ice after his retirement. It 

reates 	fiction that such proceeding 
be deer d to be a proceeding unde:r 
e 2308. Proviso (b) to the said 
e perm4s initiation of fresh 
dings 	ainst a public servant 
his retirement with the sanction of 
esident in respect of any event which 
lace net more than four years before 
nitiaton 

I 
subject to the conditions 

ned thrin. The explanation to the 
rticlealso clarifies when a Departmental 
ding wculd be deemed to have been 
tedjbn ]te date on which the statement 
rger is issued to the Railway servant 
sionr If the Railway servant was 

17.1 	a) Re 

enquiry du1' 

was really no 

Shri Ravivar 
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of the Full B 

Aigrr SINCH 

VOL.1 CI FULL 

TRIBUNA!. PAGE 

Railway Mdm1n 

enquiry initi 

teavp no roo 



placed under suspension earlier, the 
proceedings would be deemed to have been 
initiated on the date when he was suspended. 
In the case of a judicial proceedings, 
if that is a criminal proceeding, the date 
on whj.ch  the Magistrate takes cognisance of 
the complaint or report of the Police Officer 
and in the case of a civil proceeding, the 
date of the presentation of the plaint in 
the court would be the date of initiation 
of the proceedings for the purpose of 
Article 2308. In any such enquiry, as is 
contemplated under Article 2308, no order 
withholding or withdrawing pension or recovery 
of loss occasioned to the Government can be 
made except upon a finding that the pensioner 
was guilty of grave 	 or 'negligence' 
But this grave misconduct or negligence may 
or may not result in any loss to the 
Government. If any loss also is occasioned 
to the Government, that loss also may be 
ordered to be recovered from the pensioner. 
Even if no loss is occasioned to the Government 
by grave misconduct or negligence of the 
public serlant but the pensioner is found 
guilty of grave misconduct or negligence during 
the period of his service, whole or part of 
pension whether permanently or for a specified 
period may be ordered to be withheld or withdrawn. 
The provision thus authorises continuance of 
the disciplinary proceedings (already 
initiated during the period of his service) 
even after his retirement. It also makes 
provision for initiation of proceedings in 
respect of charges of grave misconduct or 
negligence even after retirement subib) ect to 
the Conditions mentioned in proviso 	to 
the said Article. The basic postulate for 
permitting the continuance of the disciplinary 
proceedings against an officer against whom 
there are charges of misconduct levelled 
against him during the cause of his service 
or re—employment or permitting such proceedings 
to be initiated for the first time within 
4 years after his retirement with the 
sanction of the president is that a Railway 
servant earns his pension and DC.R.G. which 
is also a pensionary benefit by virtue of 
his good conduct and behaviour both during 
his service and after retirement. 	(-3) 

17.2 	The Full Bench also held as could be seen 

from Head Notes (v) and (vi) that an enquiry 

during the post—retirement era can be gone through 

even if there was no pecuniary loss to Government 

that so long there was a charge of grave misconduct 

and negligence, a disciplinary proceeding initiated 



aoa Inst in-servi a off icr can be continued even 

after retirement 'jirre5petivEI of the question 

whether he had b en suspnded from service before 

retirement. Hea note (ui) lays down the dicta 
1 1  

that under Rule 308 of 14hL said rujeE; not only 

pension but grat ity canalso be withheld pending disposal 

of an enquiry ag inst anemp1Loyee. The decision 
.' 

in Amrit Singhts case WBS followed by tra Full 

i 9 p Bench in Wazir C afld'S cisesura. In order to 

complete and con lude th conspectus on point 

(a) we refer to that poriion of Rule 2308 which 

is relevant for ur purppse: 

p2308 0  (Cl R 351-A . The President 
further rserves ,o himself the right of 
ujthhold±'g or uj hdrawing a pension or 
any part f it, w ether permanently or 
for a spaif led 	'nod and the right of 
ordering he reco ery from a pension of 
the uhol9  or part of any pecuniary loss 
caused to tovernn! nt, if, in a departmental 
or judici ,l procdinq, the pensioner is 
found gui ty of grave misconduct or 
negligend durin the period of his 
service, includjr service rendered upon 
re-emplo) ient aftr retirement. 

Provided hat : 

a) such dpartmeral proceeding 1  if 
instthted whi.e the R8iluay servant 
was irli servic, whether before his 
retiréent or during his re-employment, 
shall Ifter  the final retirement of the 
Railw4 servari.t, be deemed to be 
proceing uncier this Article and 
s1,allbe cont.nued and concluded by the 
author ty by ihich it was commenced 

V 	in th same mnner as if the officer 
had ctjnuedHin service. 	 CP).31) 

17•3 	The scopel l of thif rule is-uiert was 

extensively conlkdered ty the Full Bench in 

Amrlt Singh's ca e supr laying down that once 

an enquiry had 	8rted against an officer while 

in service it cain be cor tinued even after his 



I 
retirement. Apart from the fact that the rule 

itself makes the position regarding tenability 

of pursuing a pending enquiry into the post 

retirement era, quite clear, the decision in 

Amrit Singh's case puts the matter beyond any 

doubt s  This is the reason why Ravjvarma Kumar, 

learned counsel for the applicant did not seriously 

dispute the competence or jurisdiction of the 

Railway Administration to extend its disciplinary 

jurisdiction to cover an employee who had 

admittedly retired. Our conclusion on point (a) 

is that Rule 2308 of the Indian Railway Establishment 

Code confer ample power to Continue a Pending 

disciplinary enquiry even after retirement. 

17.4 	(b) The issue raised herein calls 	for 

examining whether at a post—retirE!ment enquiry 

now held  to  be feasible, 	Can the administration 

pursue the same even if the charoes themselves 

did not spell out any kind of misconduct that 

could possibly be termed as grave. 	Shri Ravivarma 

Kumar, learned counsel for the applicant submitted 

that 	in the instant case charges as 	they now stand 

did not even state that the fesulting misconduct 

V if any was at least symbolic of a misconduct 

that could be characterjsed as grave. 	He urges 

that there was very little point 	in investigating 

a charge that could neither specifically nor 

impliedly characterised as a grave misconduct 

and, 	therefore, 	suggests that the entire exercise 

is a totally futile endeavour that deserved only 

a decent burial. In support of his contention, 
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he read to us a passage that appears in 

para 14 of Amri 	ingh'3 ase supra which 

reads: 

+c)ro

ceed* iated

fore, Held that so ion as 
charqi of qrave mion uc 

ence, J LisEIflnarT 
j n i tj ait. e 	FT1 E he of'ficcr 

vjcc d uld be contfn
TEThasre 	d 

cc 	tta in i ncthe age 61 
$uper 	tioh e 'en iThe was not pThced 
under s iJ p en si. o rj bf ore retirE rFit7 

(emobasiâ supiied) 

17.5 	No doubt the abo ,e passage does 

apparently lend suppor to learned counsel's 

ContEntion s 	Ig tha unlEss the charge 

spe]led out gra e miscdnduct and negli.Qence, 

continuance of iscipi.[riary proceedinc1s initiated 

while in serviJ would iot be tenable after 

retirement but hen th furthgr observations 

in that very paragraph eplains vhat really 

is the actual kcta, 	e quote: 

'ULnJi ci, a p 
Cat..w15Jtv of lQrave micnduct or 

ancrder_eithEw1thhoTdi 
or witflawinci ir whole ci part  of the 

forasecified 
fteriod buld be ordered, 

1k 	
(irnohasis suplieL) 

17,6 	From th above, it hcoms clear that 

the principle I id dow 	y  the Bench is that in 

a proceeding uder Rul 2308 which is continued 

after retiremei

f 

t, an o  dr withholding or withdrawing 

whole or part 	pensi n permanontly or for 
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- 	 a specifie.d period can be made subject to the officer 

* 	 being found guilty of grave misconduct or negligence. 

Their Lorclships made thesaid position further clear by 

adding that for founding jurisdiction to withhold payment 

of pension, it was not necessary that there should be an 

allegation or a charge of causing pecuniary loss to Govern-

merit but if any pecuniary loss is found to have been 

caused, in a proceeding under Rule 2308 continued after 

retirement, apart from withholding pension, the pecuniary 

loss sustained by Government can also be recovered. The 

Bench makes this position further clear in its observation 

made supra that at a post-retirement enquiry, none of the 

penalties mentioned in the Railway Servants (Discipline 

and Appeal) Rules or cCS (ccA) Rules or the corresoonding 

rules can be imposed but the only disabiiity that can be 

irnoossi on the officer would be of forfeiting his pension 

in full or in part besides recovery of any pecuniary loss 

sustained by Government. These observations made in 

Amrit Singh's case supra by the full bench make it quite 

clear that the administration has got the power to continue 

after retirement any enquiry in respect of charges which 
L-ce_ 	i('xfr 

commenced prior to retirement. However7while exercising 

such power the concerned authority in the railway adminis-

tration has to necessarily apply its mind to the need for 

continuance of such enquiry after retirement keeping in 

view the provisions of rule 2308 of the Indian Railway 

Administration Establishment Code. This would be our con-

clusion o point(b),, 

17.7 	(c) The continuance of the enquiry after 

retirement leading ultimately to jeopardising the 

right to acquire legitimate retiral 

. . .26/- 



benefits earned hue in]hervice is it not 

symptomatic of e ercisin arbitrary power 

particularly in he fact and circumstances of 

the case? This Hndeed i the larger question 

we have been impiled to address ourselves not 

merely in the co'text of the accusation made 

against the Admistratin by the applicant in 

the course of th' pleadi gs alleging that he had 

become the 1\dmin strtio s target for deliberate 

victimisation, Ae forme being bent upon seeing 

that after retir ment he returnhome with empty 

hands condemned L a lif of penury and povErty, 

we think that th:re is lttle or no exaggeration 

in the picture 	inted tD us visa—vis the 

aetermath of the enquiry subject of course to 

the enquiry resu ting in a finding that the charges 

of misconduct lielled 	ainst the applicant are 

all Qroved. it is also ~now over an year since 

this officer h2 retired and till today the 

DCRG amount due o him as been uithheLd. The 

amount must be jite co si[Jerable, the applicant 

having retired pparently from the top echelons 

of office in th 	 Railways after decades 

V- 

of service and r ow in te ~evening of his life, a 

benefit or a pr p to whch he was looking 

foruzid to lean upon beng denied and being 

ultimately depred loo ing large as a near 

certainity that can oni be characterised as total 

disaster ruinin him as also the other members 

of his family wo were ependent on him. Therefore, 

if an authority or any ntity having such a lethal 

power on hand c pable o totally decimating a 



1 

- 27 - 

retired officer it would certainly be expected 

to exercise such devastating power necessarily 

under constraint and in circumstances that 

justifies the same, the question then would be how 

does one assess whether the situation on hand 

calls for exercise of such devastating power. 

Well that certainly is primarily for the aihority 

to reflect over and to decide whether it should 

or should not exercise such power but that 

however cannot possibly be the end point 

because it is not almost an axiomatic principle 

of law that every authority is required to 

exercise its powers in a reasonable manner and 

not wield it in an arbitrary or capricious 

manner. The action of all administrative officers 

and authorities must necessarily pass the test 

of reasonableness enjoined by article 14 of the 

Constitution. A court or a judicial tribunal 

who has the power of Teviewing the exercise 

of power by administrative authority has necessarily 

to oversee whether exercising of such powers is 

it humane and compassionate or is it opposed to 

reason, to fairness, to good sense and rationality 

K LI

for if it were otherwise, it will have to be 

characterised as arbitrary and capricious calling for 

being summarily stifled. We are to state that 

Article 14 is in the later years of its development was 

lifted out of the narrow and pedantic limits enjoining 

the court merely to see whether the ccnstibuticnal 

mandate is violated by the absence cf apposite 

classifiCation in a legislative provision or rule. 



From such limited o bit it has been liberated 

by adding a third drnensiOfl giving power to the 

court to strikk dow any administrative action found 

to be wilfully injU'iOUS and even otheruise also if 

action taken is deVjid of reason or lacking in 

fairness of approa h and rationality. In England 

long years ago the Master of Rolls Lord Greene 

in the often quote decision of ASSOCIATED 

PROVINCIAL PICTURE HUUSLS LIMITED v. WEDNESBURY 

CORPORATION - 1948KING'S BENCH DIVISION page 223 

dealing with a lotl authcrityS power of imposing 

certain conditipnS under a rule regulating the 

exhibition of a c 6ema show as enjoined under the 

Pct, 1932 9  consid red therein whether the action 

of the local authrity in imposing some restrictions 

on uninhibited 	 f a picture on a sunday 

was reasonable ornot and laid down in that 

connection the fo1louing princip-L; 

be 
dismisSedj I do rt wish to repEt 
myself buj I will summarize once again 

the princica 	ble. Ihe court s 
entitled o inveSig8te the acticn of 
the_iocaIauthori' with a viewo 
seeing wh her th 	have taken iIo 
account mtter5 which they ought not to 
take_intc4accoUnt or, conversely,_h ave 

refused t 	ake into  account ofneglected 

to ta ke i 	oUntitte r s wh IEff they 7 
ought to ftakein4 account. Once thafT 

stior nswetBTnaVc cfthi 
iocal aut or.ty 	maybe  

ioc 	2!tYL 

have ke 	within 'the four cornerS of the 

iby haM nevertheless come to a conclusion 
unrea naj!LJIit no reasonable_authority 

uld av 	 In such a case, 
-ifl-I tfln te court can inLE:rfe 

Thasis sued) 

17,8 	This de 
	jon in later years acquired in Enuland 

a particular S nifiCafl 	of its own apropos all 

cases in which ctjon of an adrnirtistratjve 

authoritya5 
	estiond on grounds of' 



Suspected reasonableness or lnck of it. Lawyers 

- 	 often relied on the principle what had later come 

to be known as the Wednesbury principle of 

reasonableness. Prof,H.W.R. Wade in his well known 

treatise on ADMINISTRATIVE LAW (FIFTH EDITION) 

at page 364 refers to the Wednesbury principle 

and its application as follows: 

This has become known as the Wednesbur 
principle, It explains how 'unreasonab eness' 
covers a multitude of sins,... 

Unreasonableness is a aeneralised rubric 
covering not only Sheer absurdity or 
caprice, but also illegitimate motives 
and purposes, a wide category of errors 
commonly described as 'irrelevant 
considerations', and mistakes and 
misunderstandings which can be classed as 
self misdirection or 9 ddressing oneself'to 
the wrong question. The language used 
in the cases shows that the abuse of 
discretion has this variety of differing 
legal facets. The one principle that unites 
them is that powers must be confined within 
the true scope and policy of the Act.0 

(p.364) 

ie. 	In this country, we have employed a similar 

technique not altogether alien to the Wednesbury 

doctrine in assessing administrative action to find out 

if it is so arbitrary, so unreasonable, so capricious 

or is it so unmindful of obvious realities vitiatingD4J-4I- 

the resultant action. We take this opportunity to 

refer to a few decisions of our Supreme Court wherein 

the doctrine of unreasonableness has been availed of 

and adhered to may be in different hues. We have 

earlier adverted to the changes. evolved in the course 

of the development of constitutional law with particular 

reference to Article 14 where the Supreme Court had 

liberated'from a narrow conspectus relying on the 

principle of classification and had made it more vibrant 

and resonant fastening into itfld a third wheel 

that kept it spinning more vigorously proving th*mke to be 
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an ariethema to pjj lind 	administrative action. 	 - 

The first decjsjonto  be relied t in this context 
1 

is the case of [.!
1
,. ROYAPPA v. STATE OF TAP1IL NADU 

AND ANOTHER - AIR t1974 SC 555. Therein it was held: 

The basicIrincipie which, thereroz, 
jnforms boIh  Arts.14 and 16 is equality 
and inhibiion aganst discrimination. 
Now what i the cofltent and reach of this 
great eqiaL:ising piinciple? Itle a founding 
T1th, to á.e the words of Bose, J. a wy 

	

of life, and it 	not be subjected to a 
narrow pedntic or lexicographic approach. 
e cannot 0ountenaoce any attempt to truncate 
its all emracing $cope and meaning, for to 
do So woul be to ijolate its activist 
maonitude.I Eoualitv is a dynamic concept with 

abined fond conf'ined',within 
and doCtrinaire limits. From a 
o point of view, equality is 
to arbitrariness. in'  fact equality 
riness ire sworn eneñ1.e& one 
the ruIiTliTnãepubiiC 
ther. whim and caprice of 
monarh. where an act is 

it is implicit in it that it is 
h according to political logic 
utional law and .is therefore 
f Artie 14 and if it affects ay 
ting to public employment, it is 
ive ofrt16. Artic].es 14 and 16 
rbitrariness in Stats action and 
ness and equality of t;reatment. 
e that State action must be based 
levantinciples appiicable alike 
larly Situate and it must not be 
ny extaneous or irrfl?vant 
one because that would be denial 

Whee the operative reason for State 
djstinuished from mof;ive inducing 
techamer of the mind is no 
and reevant but is extraneous and 
area  of permissible consideratiqns, 
ount tømala fide exercise of power 
hit by Zrts.14 and 16. Mala fide 
nnur nnrl arhitrarinass are diffrent 

ations emanating_i- rom 
lattefEbmprehends t 
hibitea by Arts.14 an 

the same vice; 
a former. 
16.' (Thphasis supplie 

(P.s3) 

ig 	In mAHESHJtCHINDRA v. REGICNAL !1ANMGER, U.P.F.C. 

AND CR5 - (1993)2 5CC 279 the Court was dealing 

with a  controver touchirg the disposal of an 

industrial unit y a State Financial CorDoration 



by private negotiation in preference to public 

auction by tender. While striking down the sale 

of P unit by private negotiation found the action 

of the Corporation to be unfair, unjust and 

unreasonable. Suffice for our purpose to refer 

to the head notef to the judgment: 

11Constitutjon of India - Art.14 - 
bitrarjness - Wide power coni'èrredpy 

statute on public functionary - It is subject 
to inherent limitation that it must be 
exercised in just, fair and reasonable 
manner, boria fide and  in good faith, 
otherwise it would be arbitrary and ultra 
vires - Test of reasonableness is more 
strict - An act contrary to the purpose for 
which authorised to be exercised and contrary 
to the reason 18 male fide and dishonest - 
Such action is b8d even Without proof& 
!potive - Administrative Law - Ultra Vires - 
Natural justice - Plala fide and dishonesty - 
Administrative acjori - Exercise of 
discretionary power should be objective - 
Fairness rule is a rule against arbitrariness, 

E vet 
	

the exercise of which has 

common 
al benefit and 
is far graver. 
The exercije 

lye. TesE of 
The public 

uh Ic 

S 

aroitrary action is ultra vires, It--do—es not 
become bona fide and in good f8ith merely because 
no personal gain or benefit to the person 
exercising discretion should be established. 
An actjoh is mala fide if it is contrary to 
the purpose for which it was authorjsed to be 
exercised. Dishonesty in discharQe of duty 
vitiates the action without anything more. An 
action is bad even without proof of motive of 
dishonesty, if the authority is found to have 
acted contrary to r ER 	C 11,11,11, 	11 (as) 

20, 	We now conclude by referring to 'the more t'han 

two decQojd case of ROHTAS INDUSTRIES LTD. v. 

S.D. AGARWAL AND ANOTHER - AIR 1969 SC 707. This 



was a case in uhich tte court tuas invited to go 

into the question whether the ideci8iofl of thE! 

Central Government toIiflvestiQ'3t5 into the affairs 

of a company under Sections 255 to 237(b) of the 
LA 

iL- 
Companies Act both 	being discretionary1 It 

was urged that any d4ision to hold an enquiry into the 

affairs of the company should be shown to be bonafide 
and that the agencyofi the law was actin9 as, a reasonable entity 
Their LordshiPs K.S. Ipgde andi S.M. Sikri, JJ 

(as them' then were) 

available authorities 

in Ingland, in this C 

administrative action 

be arbitrary and capr 

fter a review of all the 

on the topic held MOkOx that as 

ntry also striking down of 

) 
as perniisSible if found to 

bus. At para 40 (paqeR') 

of the judgment theirfiordShips said: 

'Next question is uhettler any reasonable 
authority much$leSS expert body like 

the Central o,ernnent. could have 

reasonably mad the imugned orderpp 

the basis of the material eLpre. it.. 

We do not thini 
much less any 
on the materij 
to the ConclUS 
involved in th 

f the Governm 
that transacti 
the matter fur 
investi ation. 
precipi a eac 
was not called 
the basis of t 
opinion formed 
who].y irratic 
one of the lea 

Jç 	

company uasa 
Government be 
ass urn 1. nq with 
against hima 
EIumstances 
have been all 

~Eneth 
respobsil 

 e basis 
formed in t_i 

that ary reasonable person 
ert böd like the Government 

before it, cou 	i aveümped 

ath are was a ny 
sale o the shares in quEsticne 

it shduld have probed into 
ier e9rdirect1n9 any 

We are convinced thatThe 
jon taken b the Government 
F or norCOU dbe jus jiedon 
e material before it. The 
by the overnmeflt W8S13 
al opin.jon. The fact that 

ing DirctorS of the appellant 
usect in the ee 0f Fe 
Use of' is antecedents, 

legations j 

true 	as not a relevfl 
That ci cumstance should not 

[Gover;t4 ment is char euith 
Lity to orm a bona fid OpifliOfl 

relevait material. THe  
been 



- 	 by private negOtiation in preference to public 

auction by tender. %Jhile striking dour the sale 
* 

of P unit by private negotiation found the action 

of the Corporation to be unfair, unjust and 

unreasonable. Suffice for our purpose to refer 

to the head note to the judgment 

*Cofl5tjtUtjCfl of India - Art.14— 
bitrariness - Wide power conierredy 

statute on public functionary - It is subject 
to inherent limitation that it must be 
exercised in just, fair and reasonable 
!nanner, bona fide and in good faith, 
otherwise it would be arbitrary and ultra 
vires - Test of reasonableness is more 
strict - An act contrary to the purpose for 
which authorised to be exercised and contrary 
to the reason is mala fide and dishonest - 
Such action is bad even without proof of 

- Administrative Law - Ultra Vjre—
Natural justice - Mala fjde and dishonesty - 
Administrative action - Exercise of 
discretionary power should be objective - 
fiirness rule is a rule against arbitrariness. 

Evefv wid 
	

oJr, the exercise of Which has 

limita 

legial 
common 

reasonab 

whic 

aroitrary action is ultra Vires•  It does not 
become bona fide and in good f5ith merely because 
no personal gain or benefit to the person 
exercising discretion should be established. 
Apactioh is mala fide if it is contrary to 
the purpose for uhich it was authorised to be 
exercised. Dishonesty in discharQe of duty 
vitiates the action without anythinQ more. An 
action is bad even without proof of motive of 
dishonesty, if the authority is found to have 
acted contrary to reason.R 	(Pu 

O 	We 	conclude by referring to the more than 

two decao1d case of ROHTAS INDUSTRIES LTD. V. 

S.D. AGARWAL AND ANOTHER - AIR 1969 SC 707. This 



was a case in which tIfr court uas invited to go 

into the question whet Iler 	the decision of the 

Central Government toinvestiae into the affairs 

of a  company under Se tions 215 to 237(b) of the 
67 

CompanieS ict both 9 (being discretiOflarYi 

was urged that any de ision to hold an enquiry into the 

affairs of the compa ly 	shoul shown to be bonafide 
and that the agency the law was actin9 as a reasonable entibi  

1heir LordshiPs K.S. iegde an S.M. Sikri, 	33 

(as they then were) after a review of all the 

available authorities on the topic held didkin 	that as 

in £ngland, 	in this C 
11 

 

Duntry also striking down of 

administrative act Ic was pe: miss ibie if found to 
I 

be arbitrary and cap ICIOUS. At para 40 

of the judgment thei1  Lordshps said: 

'Jiext uestio
1  is uhe he any reasonable 

authorit muc 1 , less e pert body like 

the Central 	'vernmen 	5iId have 
ascnabl mae the I pugned oip 

the basis of' h mate ial before it.. 

We do not thk that ny reasonable perso _ 
uch less anfl expert ody like the Government 

hauijumpid on the materi11 befor  it, could 
there was any.  the conclu 

i nvolved in the 
jon 	hat 

sale of the shares in question. 

jf_the Gover hent 	hal iy suspicion about 

that transact ion it hould have probed into 

the matter f rther b tore djrect[g any  

inveStjgat 0 We a e ionvinced thit the 

pfEpiate tion tkèn by the Government 
be justifion r could was not call 

the basis of 
dforjn 
the mat rial before it. 	The 

opinion form d by th Government WaS a 

who bnal pp iiion. 	The faTIat 

one of the 1 ading D rectors of the appellant 

comany was suspec in the eye ofthe  

Government  b,  cause 	oilir his antecedents 

assuming wit put deckd-inQ. that the 

aqainst him re true was not a relevant 
--------- 

circumstance That Ircumstance should not 
the 	 o 	the 

have been 	: owedti 1loud 	opinion 

vernment. The Go rnment is chargee with 

LO e_respobS ility form a bona fide opinion 
TiThio material, on the bai5 & rei ,ant 

frn-mri 	in ttis casecannot be heldto have been 
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21, 	His Lordship hr. Justice Bachawat, the 

only other member of the Bench wrote, however, a 

separate opinion concurring with Hegde and Sikri JJ 

in allowing the appeals and striking down the 

administrative action ordering a probe into the  

affairs of the company in question. 

22. 	We have cited the above decision,in 

Rohtas Industries to show the Wednesbury 
'in a manner of sp:eaking 

principle of English oriQin iLnou a part of 

judicial dicta in this country although not 

specifically adumbrated to as such. Be that as it 

may, we note the principle to be garnered from all 

the decisions referred to supra is that 

administrative action is liable to be struck down 

if it appears to be so wholly unreasonable as to 

earn the epithet of being branded outrageous to 

good sense or fair play. I, such a situation, 

the court is left with no option bt to strike down 

remorselessly such offesnsive administrative action 

without any hesitation. 

We how go back to the facts of the case 

and see if administrative action taken to continue 

a disciplinary enquiry initiated just afeu weeks 

prior to the officer's retirement and may be 

knowing full well that the enquiry would not 

certainly be completed within the short span of 

three or four weeks before the retirement deadline 

and even when it was obvious that action to be 

taken pursuant to the enquiry will follow only in 

the post retirement period when the proceeding can 

probably be concluded, in such a situation can it 
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• . 
be said the action of the iuthority was not arbitrary 

or that it di 	tul inbofla f ides? 

24. 	The condu 

raises at once su 

action to indict 

of the 

icionS 

e applicant 

AdrnifliStratb0t in this case 

bout the bona fides of the 

on charges of misconduct 

and thereafter suect biP to a departnt8i eniry 

that can commence Only afer retirement although jniti- 

ated earlier0 	We 

taken presumably 

need hafdlY 

ith cer4airi 

erirohasise that the step 

amount of deliberation of 

starting it just n the e e of the officer's retirement 

and thereafter topurSUe It 
till the enl at the conclu- 

sion of which a nalty tJ hat is nortTIali' 	imposed at such 

an enquiry being 

severe injury tha, 

uled OL 
but on the ot;her hand, a more 

is lily to leave the official 

without substant hi means to sustain himself after 

retirement and cJisequeny reducing him to penurY 

appears to any rasonah1 rtind to be an act jicatiflg 

the most obvious Y discen.b12 design of making this 

man to sufferwhther rihtly or wrongly. 

V 

25 	After a evie 	olf the conspectus of the entire 

action taken to nit iate te enquiry from start to 

finiSh, the conc usion 51 
1 

up,ra viz, that disciolinary 

action was solel and w ily initiated to bury him 

alive becomeS ahoiutei clear0 	Take :or instance the 

timing of the a fior. whch has been so strategic in 

that it is init Lteri 	fo lowing the service of charges 

and statetrent o imputa ions on the 5th of August. 

1992, 	when the office was 	due to 	retire 

on the 	31st 	01  August 1992. 	The charges 



and even the atatement of imputations uhich we 

have collected and made a part of our judgment 

leaves no doubt that the in—puts making up the 

charges,viz. the so called short—falls, deficiencies 

purporting to make up the misconduct alleged 

against the applicant, were all two years old by 

the time the charges were framedat1d hurled at him. 

The omissions and commissions alleged against the 

applicant admittedly related to events that took 

place between 29.4.88 to 2.6.90 at a time when the 

officer was the Chief Project Manager, Railway 

Electrification Project at Bilaspur. Surely the 

Administration could not have been so inapt not to 

have noticed any of them during thC two year period 

when this man walked around allegedly flouting all 

the rules and regulations of the Railway Administration. 

It is not again their case that whatever had been 

done or not done during those two years had been 

so well camouflaged his misdeeds during these two 

years had escaped detebtion and that only after 

the lapse of two more years and that too when 

he was on the verge of retirement, the Administration 

became wiser although somewhat belatedly. The 

statement of objections produced by the Administration 

seeking to support the action taken to indict the 

._ppli.t for various misconducts allegedly 

commiby him during the period 1988-90 is 

- pai~i cmfrecord. After a careful perusal of the 

same, 	ftave not found anything therein suggesting 

Department became aware of the applicant's 

misdeed only in the year 1992' and that till then 



they h.d no inkli. 	no knbuledge not even the 

means of obtaininJ informion touching the 

misconduct now aliged agàint the officer. If 

that be the positi'n, it bpcomes clear the 

Administration was either in a fit of slumber at 

the time when the fficer Oas indulajng in a 

variety of miscond ct rioht under its nose or it 

may also very wellbe even! after being aware of the 

situation they ha not acted because they did not 

then think the md scretiors attributable to the  

officer was not sopalpable as to merit atleast 

scme kind of an in estiqaUcn, let alone any indictment. 

If this is the inf rence to be drawn from the stony 

or sphinx like silnce mairitained by the Ddrninistration 

for over two years that wao followed thereafter 

by .a sudden erupti n of a flurry of activities hurrying 

and hastening to b.ing the officer before the Bar 

of Justice is a 	vjjelopment, which in cur vjew is 

somewhat telltale lparently done with a view to 

deliberately injur and hurt the applicant willy nilly, 

without any justif aticn. Shri A.N. Venugopal 

for the Railways re,eatedly maintained on the basis 

t of the reply state nt and in the course of the 

submissions at the ar that whatever defence the 

applicant can put up he mus;t appear before the 

disciplinary authokty and Iseek justice at the hands 

of that authoritya one. Counsel points cut that the 

officer had listed 9 defence witnesses and ha d 

called for some doc ments for his aid indicating 

that h was ottting ready t6 offer a battle royal 

before the authorit and tht he should not therefore 



have come to us out of turn. May be in a 

different setting there might have been 

scme force in this contention but hrejn 

it is a totally vain argument. A spectr' 

that haunt, is why should an attempt habeen 

made at the lESt moment to crucify him after 

retirement for alleged misdeeds of the past 

and that we suppose is a question any 

reasonable person would ask and uculd certainly 

ask. We need hardly mention that at the end 

of the enquiry the usual punishment of 

dismissal removal etc 0  etc. cannot be imposed 

but even So something more severe and onerous 

can still be imposed without being called a 

penalty more anpropriately in the hands of 

a feudal monarch wielding unbridled power. 

But even if such a power is exercisable by the 

President as a suzerain entity under the 

Constitution unless there are very strong and 

compelling reasons to cut off the officer from U enjoying hard earned retiral benefits, such 

3ction should and cannot be taken is the 

purport of Rule 2308 making it clear that only in 

case of grave misconduct pension and DCRC 

- of arson can be withheld. Now, there is 

vastdference bttween simple misconduct 

and grAie misconduct. The difference between 

the 	o no longer falls to be 



decided on any.apriri bas1 being covered by 

a decision of the Pnjab & Haryana High Court and 

decision f the K4irnataka High Court 

that followed the sme. The Punjab and Haryana 

High Court in the cse of BH4CWAT PARSHAD v. I.G. 

OF POLICE PUNJAB ANM OTHERS - AIR 1970 PUNJAB & 

HARYANA 81 brought 1ut  very clearly the difference 

between simple mis 

Therein Tek Chand 

all. The W 
and implies 
There 13, h 
mjs conduct 
3djéctive , 
character o 
serious. I 
misconduct $ 
One has to 
give a mean 
of the actu 
c ir Cu in Stn C 
earn the ep 
gross or fl 
of niiacondu 
higher or m 

nduct and grave misconductM. 

Said: 

d 'grave is used in many senses 
eriouSfless, importance, Weight etc. 
ever, a djstinctjon between 
d grave misconduct. The 
ave in this context makes the 
the conduct, serious or very 
words 'gravest acts of 

re incapable of definition. 
ply one's mind to the words and 
g to each of them in the light 
dppd, situation and 

in order to 
het of gravity has to be 
rant. Consequently the degree 
to jutify dismissal has to be 
e s8riUS. 

12. The use of the Øuperlative 'gravest' 
and the adv rb onlyO is not entirely without 
significanc • To lok at the matter 
exclusively from arammatical angle, 
'gravest' i the hi

g
hest degree of misdeed 

as compared jto what is just graveI.  This 
is because f the ue of the superlative 
degree as a;'ainst the positive or comparative 

7 	
degree. Th superltive degree may be used 
either to d note tKo highest or maximum 
degree in agiven açoregate, or simply to 
indicate a upreme or very high degree 
without de?'nite comparison. In the former 
sense, part cularly When construing a statute, 
no miscond 't can be styled to be of such an 
extreme deg'ee as to be without a parellel 
or which ca not be jorsted or bettered. 
'Misconduct' even if of the very worst 
cannot reac such a peak or depth which cannot 
be surpass . Even' in the case of superlative 
degree of 	scondupt there are grades and 
degrees. 1, e argunent does not 5drnit of 
serious ccnideratin that the int.ent of the 
framers of the rul Iwas, that absolutely the 
worst mischduct could alone merit dismissal, 
and so longlas, ccniparatively speaking, there 
could be aossibi)ity of a still worse conduct, 
it could n 	be teiHmed the gravest, act of 



misconduct. Human conduct or behaviour 

S 	
. 

 
cannot be graded and there can be no 
precise scale of graduation in order to 
arithmetically compare the gravity of the one 

$ 	 from the other. In the circumstances, the 
use of the superlative degree, appears to be 
intended to Indicate a supereminent, or a 
very high degree of misconduct, and not, 
that the degree should be so high or So 
low as cannot be outclassed or excelled, 

14. The superlative degfee in relation to 
material things may admit of arithmetical 
accuracy in order to express the highest 
degree of the quality or attribute 
indicated in the adjective or adverb used. 
By way of illustration, one can refer with 
mathematical precision to the tallest 
building in the town, the highest mountain in the 
State, the longest river in the country, 
the deepest ocean etc. In these cases the 
highest attribute is intended not to be 
eclipsed. In the realm of the non—material 
or the notional, in particular in relation 
to thought, action conduct or to mental 
qualities, the superlative is used in an 
exaggerating heightening or hyperbolical 
sense, or in order to indicate simply a high 
degree of the quality mentioned. From the 
grammatical point of vieu the use of the 
superlative degree in order to emphasise a 
particular quality without intending that 
it cannot be surpassed is permIssIve. (P.I-b) 

26. 	This decision was followed With approval 

byPf. Doddakale Gouda 3 of the Karnataka High 

Court in the case of K. MALIAPPA v. STATE OF 

V. 2OO  
KARNATAKA hR KARNATAKA (1985) 2.L Suffice it to 

refer to the head note to the decision: 

(B) tJORDS AND PHRASES - GRAVE 

HELD Connotes enormity of misconduct in 
juxta position with technical, trifle 
or misconduct simpliciter. 	. (Pare 6) 

- MISCONDUCT 

HELD Misconduct is a generic term and means 
'to conduct adrniss; to mismanage; wrong 
or improper conduct, bad behaviour, 
unlawful behaviour or conduct' and 
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includes nalfeasa 
delinquery and c 
term 'mjbonducttl, 
mean CorLiption 01 1 

misdemeanour 9  
:her offences, The 
does not necessarily 
criminal intent, 

(Para 6) 

CRAVE M9ff'ONDUCT 
L 

HELD The ord gr 
super-emirent or 
misconduot.' 

ive intent to indicate 
very high degree of 

(Para 6) 

27. 	As pointe,,out ab 

of difference beween mi 

ye, there is a world 

conduct and grave 

V 

misconduct, in t 1 at, a msconduct is said to be 

grave only if it is of avery serious nature. 

28 	Now the q est ion Is whether the charges 

framed against t 	officr do they rise to the 

level of a grave iscondct grantin0  that they are 

all held provedt the hilt, 

29. 	Take for Istance the first charge which 

is that the applxant ma 	use of a buncjalou peon 

making him to wor at his1  residence at Calcutta whereas 

his Hqrs, was at ilaspur. The second charge is that 

1 he claimed Rs,4,00'/.- as H 	although he was given 

official accommod tion to stay at Bilaspur. The 

third charge is tHat he mid trips with unreasonable 

frequency to CalcJtta in rder to visit his family 

whom he had left Ihind a Calcutta and that he 

spent more time i 

Bilaspur. The fo 

he made use of a 

around in Calcutt 

charges he has of 

putting the bunga 

Calcutta where he 

for his family, h 

Calcuta than at the Hqrs. in 

rth a 1d'the last charge is that 

ePartmetl Maruti Van for running 

To ech and every one of these 

ered aneplanatjon. About 

w peon to work in his house at 

ad takthn 'hired accommodation 

said 	was necessary for a peon 
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S 
	 to be at his disposal there because being 

in—charge of a project he was often visiting 

Calcutta being the project Hqrs. It is not 

denied that the peon had been paid for doing 

the work of a bungalow peon whether at Calcutta 

or at Bilaspur where the applicant had been 

admittedly provided with a one room accommodation 

at the local Railway Guest House. In the course 

of his defense statement, the applicant says that 

very often the accommodation given to him at 

Bilaspur was shared with other of'fjcers who came 

on duty and what is more being away from Bilaspur 

quite often in connection with the project work 

he mentioned that he had to go to Delhi and 

Allahabad more than a dozen times during his two 

years stint and, therefore, he did not consider 

a room provided for his stay at the Railway Guest 

House, a bungalow at which he could have 

deployed his servant and other domestic paraphernalia. 

Likewise, he explained the drawal of HRA. He 

pointed out that he had leased a house in Calcutta, 

a fact not in dispute at all. He explained that 

providing a room in a Railway Guest House when 

even he was in town is not the same thing as providing 

housing facility. It is not denied that the HRA 

was being charged, claimed and realised by the 

applicant month after month by submitting pay bills 

p&ssed by the authorised custodian of the Railway 

Fi'hances and, therefore, he could not at any 

rate be accused of having drawn HRA surreptitiously 

The third and fourth charges, 

Shri A.N. Venugopal, learned Standing Counsel did 
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not deny, were ye 	trivi 1 in character. The Esta 

blishment in the ourse o the statement of imputations 

alleged that in h s two y ars stint at Biiaspur, the 

applicant had spe t 102 d ys at Ca'cutta as against 

only ?2 days at B Laspur. Similarly, it was alleged 

that he had used e off i ial car, adding up a mileage 

of about 1052 kms, The of i1cial had denied that he had 

misused the vehici in the m'anner as soelt out :in the 

charge read with t e stateLnt of imputation•  ven if 

it is assund that the use of the vehicae was for per-

forming unofficial journey he could have been made to 

pay for such unaut )rised se of a departiintel vehicle. 

Shri Ravivarma Kum , leared counsel for the a71 icant 

urged that stay at alcutt for about 102 days unleniabiv 

included holidays a d Sund s etc. etc. According to him, 

the aforesaid objec ionable tally of 102 days even if true'. 

regards his -&----a ojourn t Calcutta during a scan of 

2 years of his post g at B laspur cannot 'Dossib\ exoose 

the apolicant to aiarge 0 whiling away his time with 

his famiiy at Calcu a at G vérnment cost. 

30. 	It is not de ied ti-ia the Administration had all 

the while complete Ic owledgel of what he was doinc, where 

he was going and how he was onducting himself during 

those two years. Th n why i this postmortem after 

two years is the que tion weasic ourselves. The charges 

s they stand can ceainiy e dubbd without xaogera-

tion as being aLnost rivial ir nature and apoear t9 be 

more of a trifle bor ring al ost on ludicrousness 

even in the absence of any xplanatjon b the 

defene. 	e think th s to be a case of gross misuse 

of power exercised to target his man just on the 

eve of his retirernen made w rse by the continued. 
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hunting and pecking even after retirement. 

31. 	The Administration had the chance of pulling 

him up and to take this action which they have 

now initiated, while he was actually misbehaving 

or even thereafter when they still had two years 

for hauling him over the coals before he retired. 

They kept quiet then only to continue this kind 

of head hunting later, is an act in our view, 

indicative of exercise of authority that is totally 

Unreasonable. 

32, 	Our views aforesaid recorded on an assessment 

of the charges may indicate that we had been 

doing an impermissible exercise in recording 

in brief findings with evidence to be still let in 

and impinging as well on the jurisdiction of the 

disciplinary enquiry whose duty is to record 

indings in regard to the charges set down for 

enquiry before it. We must in this context hasten 

to add that it is neither our intention nor has 

it been our endeavour to arrogate for ourselves 

the duties and functions of the disciplinary 

authority. If we have referred to the imputations 

and the charges framed by the disciplinary authority, 

it is only with a view to demonstrate that no 

"reasonab1e person or authority would possibly 

venture to continue such an enquiry at any rate, 

after retirement. In our view the charges are comprised 

of 'insubstantial watters 	The power to continue 

an on—going enquiry even after retirement is not 

to be employed in all run of the mill cases, 



We may, in this connect.tion point out the 

State having r ierved t'r itself such an extra-

ordinary power ic pursu an enquiry into the 

post.-retirement period gainst an officer has 

to necessarily indertake it,hings in a worthy or 

a fit case so I iat it On  still be in a position 

to deal with an offici$l who has been 80 grossly 

truant in his 	nduct and therefore merited a 

suitable reprisLi taki4 the form of withholding 

of pension and LAG amunt which otherwise cannot 

be denied at 11 to a: r4tired officer. We think 

an order with iding pnsion and DCRG on grounds 

of misconduct is—a—vi 	etjred officer is a mere 

condign punish ent tha the usual dismissal etc. 

etc. Such str Ingent 	apropos a retired 

officer,  if it as deseved, there can certainly 

be no remorse r contrey in the eercise of a 

power readily ivailable,  at law. But we must strike 

a note of caUt on in s, aing that if so deadly 

a power is ex cised 6 

1 

illy to somehow jeopardise 

the interest o a retihing officer on the mere 

pretext of an Binquiryi,  it would then by time for 

us to step in bust to prevent the law from 

becoming an i trumeni of oppression 

We, the efore, crsider it appropriate 

to here and n w strik down the charqes framed 

against the a plicant at Annexure A—I as also 

the decision aken to continue the enquiry 

even after re irement as per Annexure A—I and 
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to further forbid the Railway Administrut ion 

from holding any enquiry into the conduct of 

the officer pertaining to his acts and 

omissions when he was Ch.ef Electrical 

Engineer at Bilaspur. In consequence of this 

order, there will be a direction for payment 

of D.C.R.C. amount presently withheld to be 

paid to the applicant with interest 9 12% 

from the date of retirement till the date of 

payment. We feel such an order is justified 

in the light of cur finding that something 

that was justly due to him was unreasonably 

Withheld. We may, in this connection, refer 

to a recent judgment of the Supreme Court in 

UNION OF INDIA v. JUSTICE S.S. SANDHAWALIA(RETD) 

AND ORS. (A.N. AHMADI, j) - JT 1994(1) S.C.62 

wherein it was held: 

"Delaye4payrnent of gratuity - Payment 
of interest @ 12% uDheld - Once it j.. 
established that an amount leQally due 
to a party was not paid to it, the 
party responsible for withholding the 
same must pay interest at a rate 
considered reasonable by the Court.' 

(Pa r a 3) (emphasis sup lied) 

Page SC 66 

34. 	We feel well fortified by the judgment 

of the Supreme Court referred to suprain regird 

.7 	 to the order we have made touching the payment 

of interest on the DCRG amount. In the result, 

we pass the following order: 

1) This application succeeds and is 

allowed. 
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The chgl ges at lAnnexure F-1 with 

the aCc ;mpanyir statement of 

imput- affijons an the decision of the 

hailua) Board to continue the enquiry 

after i tiremert as per Annexure A-4 

shall Land qushed. The Railway 

dmini Lration is forbidden from 

hcldin1  any enuiry into the conduct 

of the officerpertaining to his acts 

and mesicns i hn he was Chief 

Ele?ctrcaI Engneer at Bilaspur. 

We dirct the P ailway Board or any of 

its surogate tuthority v  whoever is 

resoon jble, U pay to him the DRC 

amount due to im with interest *12% 

frcm tLe date f retirement till the 

date o paymenL The applicant will 

also b given the option of xerisinc 

his ii..ht to cmmute the pension. The 

direct one supa at para (3) to be 

comold withHl one month from the date 

of rec.ipt of 	copy of this order by 

eitherof the espondents. 

The aHlicant to aet the costs of the 

applia tion fm the respondents, 

dvoc etc  fe being Rs.1000/. only. 

c. 

( P.K. SHYAMSUNJDAR 
VICE: cHIFMAN 

( V. P 1 	F: I H NM 
[rB R() 
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WEDNESDAY THIS THE EIGHTH DAY OF NOVEHSR 1995 

Shri Justice P..K Shyasundar . Vice-Chairran 

Shri T.V Raianan .. - Member (A) 

-LR_ Karrth, 
S/o LK Kamai;n, 
Aged acout 41 years, 
Retired Chief lectricl Enoineer, 
South Central Rhilways, 
Now residing at Plot No.. 272, 
6th Main, 4th Cross, 
Ni co Workers Non s ng Soc ety 
Ar-acre vilinge L;-yout, Siage I, 
Ban jalore6O 076.. - Complainant 

(fly Advocai:e Shri C.. Jagdish) 

Qm 

Shri S..A..A.. Zaidi, 
Sietary,  
Pcaiii.y Board 
Ministry of Railways, 
Government of India, 
Raisina Road, 
Pail Mantralaya, 
New Deihi-llO 001.. 

2. 	Shri D. Seshagiri Rao,k 
General Manager, 
Personnel Branch, 
South Central Railways, 
Rail Nilayarn, 
3ecunderabad-- 0O 371.. - .. .. Rsrondnnts 

(fly Advo -ate Shri A.N. Venuyopal 
Standing Counsel for Railways) 

. t 

W I 
t 

Z3hrN :idstice P.K. 3hynm'.undar, Vice-Chairman: 
' 	

I 

We have heard Shri C..Jagdish for Shri 	Ravivarma 

ar, learned counsel for the applicar,t This concerns 

nonpayment 	of certain 	dues to the applicant following 

his ret irernent.. A direction was 	issued by 	us 	while 

disposing 	of the 	original application OANO.667/93 

which reads 

.. 2 
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"3.. We direct the Rai.way 6oard or any 
	 S 

of its surroga e authrity, whoever is 
responsible, to ay to hjm the DCRG amount 
due to him wi h interst at 12% from the 
date of retire ent ti 1 the 	date of 
payment.. 	The a p licant will also he given 
the option of 	xercis ng his right to 
commute the pen ion 	T e directions supra 
at para (3) to b compi id within one month 
f ï om the date of -cceipt of a copy of t:his 
Order by a i i:hor- 	the rspon dsnts 

2.. 	 mity 

_•ii__ 	t: ;.':;•f L;- i 

en 	ccd icu Ls 1),Yd)l 

The app leant says 1: 

L(.) (ai i,  I 	t 	1 I: 

validly wiideid t 

applicant and c.n be 

J 1' T 	 K yable to him 

3. 	Sch 

Gve 	:it )CS/ (0;d i 

the 	act 	a :h is 

thai:he. is nut dun in 

the appi icant is du 

thai: is not a fit con 

controversy part .1 Cu Ia 

inclir;ed to take t 

can t den i ad by 

is a point 

and not in this con 

t 	th r•_.•j t 

:m of 

La ted to be tcs ds :eje end 

by the ppl leant.. There is, of 

Sy 	tbout the 	nts s. o withheld - 

he is hot 1 able to pay anything 

a.eiistr.:n say they have 

eoun i which is due f 	the 

.ithhel 	f rorn out of the 	Q 

g dues 4an surely be ireeoveced by 

is valiJ.. In this e.ee that is 

in 	JLl on - 	;:liee. nt says 

ny sum .fd ov.n.ut SSVS thit 

	

in a srn of 	23996.. We think 

xt in wItich  we can go into such a 

y in a k;on L at paLl tion 	e are 

view .hat wi th .lding of any 

a appi cant to be due to the 

o be deided in other proceeding 

	

pt pettion 	It would surely be 
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open to the applicant to challenge the withholding of 

the amounts in question in any proceeding. in this view 

of the ;atter we drop these proceedings leaving it to 

the applicant to challenge the nonpayment of that 

portion of 	ithhbld by the respondents in any other 

ppropr1atE. poceedings_ No osts_ 

-H 	 4. 	We dire::t Shri. A?'LV?nugopal, learned counsel 

for 	the railway - athninistration to furnish i;o the 

applicant a copy of the calculation chart quantifying 

the arounts said to be ithheld by the ailways. 

- ---- '. " 
\'--- - 	 . : .. 	-.- 
.1 

HE - BE (A) 

ALOI 
TRUE C9 

1/Il 

---, ............- 

VICE--CHAlRMAN 

Cental AdminisIcMive TribUflhl 

- 	Bangatoro Bencii 
Bangaloro 


