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RPPLICANTS:
Anant S.Ghooli
T0, ?

1.

3.

- SUBJECT:- Féruarding of copies of the Orders

CENTRAL ADM INISTRAT IVE TR IBUNAL
BANGALORE BENCH

Second Floor,
Commercisl Complex,_
Indiranagar,
Bangalore-38,

Dated: 28 FEB"QCM-

657 of 1993,

RPPLICATION NO(s)

 RESPGNDENTS:

v/s. Secretaryl/M/s.Finance,NDelhi & Others.

Sri.R.Chandrakanth Goulay,
Advocate,No.90/1, II Block,
Thyagarajanagar,Bangalore-28.
The Collector

of Central Excise and Customs,

,C.R.Buildings;Queen's Road,Bangalore-l.

'Sri.M.S.Padmarajaiah,Sr,Céhtral.Govt;Stng.Counsel,
High Court Bailding,Bangalore~l. . ’

passeﬁ by

the Central Rdministrative Tribunal,Bangalore,

Pﬁease
ORDER/STAY ORDER/T

, ~XXX=
find enclosed herewith @ copy of the
NTERIM ORDER/, Passed by this Tribupal

in the abové mentioned application(s) 0N2]1-02-1994 ;
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fgvi' DEPUTY REG ISTRAR o
‘ JUBICIAL BRANCHES, '
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CENTRAL ADMINISTRATIvE TRIBUNAL"
BANCALGRE BENCH
BRIGINAL APPLICATIGN No 557/93.j

E NDNDAY THIS THE 215T DAY DF FEBRUARY, 199&

" SHRI V. RAmAKRISHNAN e mEmBER (a)

SHRI A.N. VUNNAJARADNYA .,  MEMBER (3)°

L

er Anant S, Ghooll,

S/o Shantacharya Ghooli,

aged about 43 years,

Working as Tax Assistant

in the Office of the Asst,
Collector of Central Excise,
DlVlSlowal Office,

. Nehrunagar, Belgaum. . o soe '-Appliéant

(By Advocate Shri R. Chandrakenth Goulay)
Vs,

. Ministry of Finance,
represented by its Secretary, ]
Oept, of Revenue, |
North Block'-New Délhi—1.

2i Central Board of Ex01se and Customs,
i by its Chairman,
?'North Block New 0elh1—1.

3l The Collector. of Cewt;al Excise
and Customs, Quezn's Road, . :
" C.R.Building, .Bangalore -~ 560 001, coe ‘Resparjdents
(By Advccste Shri M.S. Padmarajaiah)
Central Govt. Sr. Standing Counsgl:

ORDBER - .

| Sﬁri A.N. Vuijanaradhya, Nember (3).
. _T_______._J;____F -

In this application, the applicant is agfrieved by

Ehe intimation dated 1,4.1992 (Annexure~A4) by which he was
i

>$AlJFGrPEd that hecauee he uas bllnd in one eye, he was not

’é é idered for promotlon as Inspector (ad-hoc) as clSO the

L 5
(

)

e eJection of his tuwo reprassntatlons in'Annexures—~A7 and N?

respectively dsted 23.9.1992 and 11.3. 1993, and therefore he

hgs flled thlS appllcatlon under Sectxon 19 of the A T.Act 1385.

-



" where he was earlier appointed‘as Physically Handicapped person

p 3

2. Briefly stated, the case of the applicant is as belinr
The applicant, after his recruitment as‘PhySicélly Handicapped

(PH for short) person, resignéd his job in Military service.

and joined as Upper Division Clerk in the Department of Central
Excise and Customs., The applicant had passed promotlonal
examination of Ministerial Officers being qualified for prumotioh
to}the grade of Inspectors of Central Excise (iCE fof short) heX
in Debember, 1987\ fhe results of which wefé declared on 19.4,1988,

‘

In 1988 the aopllcant was appointed as spetizl pay U.D.Co

,

oonsidering his good work in the cadre of U.D.Ce On the basis of . ﬁ

seniority and suitability, the applicant was promoted as TaX

‘Assistant in Septasmber, 1993 (Annexure-A1). Regard being had to

’

the merit of the applicant, he was glven additional work as Tax

I

Assistant’ whlch he had turned out. in the Oivisional Office at
Belgaum. Normaslly, there would be about 39 ICEs in the Division

out of whom only 4-5_ persons will be on preventive duty requiring
vte b

' fleldﬁof executive naturse 1nv01v1no novemants for the purpose of

prevention of evasion of Excise Duty and illegal activities of
import and export, The remaining ICEs will be assigned the
duti;s-of the nature of techniCal Statistics,raﬂge work and head
quarteré work which are in the nature of office duties and are |
- plasat Lo * Lol A
non-executive neture. Therefore, ;ha appllcdn§£ ‘whe is Phys*cal}y
Handicappadfbannot be appointed as IﬁE for field work, % can
still be promoied as ICE to perform the duties of non-exscutivs
nature. The applicant has a visioﬁary defect in one eye and he
wes recruitedvin 3% reservation fdr such personnel., The apﬁlicant
along with others appeared ﬁor uri£ten examination held‘for the
purpose of ICE and since he secufeﬁ more than 50% of marks, he

was called for intervisw for the post of ICE as in Annexure- ‘.

.
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. . -Bub-,l he was not promoted to’ that post of ICE but was promoted g .‘ :":
only, as Deputy Ufflce Superintendent Level II {Dos LII for shorg)
whicﬁ is unjustifisble and illegal. The representations made

. by t&évaoplicant were not properly.considered and therefore the
intloations as per ﬂnnexures-Aa,A7 .and A9 are required to be
quashed. The 1nstruotlons subsequently issued would make it

fabundantly clear that the rellance placed by the respondents on
oommonication datéd 7.5.1983 is not at all applicable. pleadlng
that applicant is physically fit except for v1sxonary defe€t in

one eye, he urges that he is entitled to be promoted as ICE or

in the alternative as Dy. Office Superlntendent Level II with
retrospective effect. Thus, the applicant seeks the following

relﬁefsxl

i) Cell for the relevant records;

ii) Issue an order of direction directing the orders
‘ at Annexure-A4 bearing C.No.I1/3/20/91-Estt,
dated 1.4.1992, Annexure~-p7 bearing C.No.11/3/59/91
Gen.Sec.dated 23 9,1992 and Annexure-A9 bearing
C.No.11/3/59/91 Con.Sac.(PF,I1) dated 11.3.1993
issued by the respondents as illegal and void;

! iii)Iseue a direction to the respondents to consider

' the case of the applicant for promotion to the
post of Central £xcise Inspector; or. in the
alternative ' '

‘iv)Issue a direction to consider his case for promo-
tion to the post of Deputy Office Superintendent
“Level-II with effect from the date the applicant
is entitled to without prejudice to his right to
have his case considered for the.promotion to the
post of Central Excise Inspector and sward costs, ' |

. . : intthe interest of justice.:
: iV
WE TR
A e AR
Y
y-

N . . .
‘i/ ,/ . 34 ‘l The respondents opposad the application on several

w7 ground° contendlng interalia that comdunication datsd 5. 7 1983

a

. ,annexed ‘to the reply of Reapondents still holds the field and:-the

‘ﬁr\‘ 2 /res?rVatlon for promotlonal quota for PH. percons is only in respect
Y30 i; t
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of identified poéts and as the post of ICE is not one which is "
identified, the applicant is not entitled to the progotion t;, 4
thaf cadre and furthsr that applicant who did not express his
wiilingness for-being ‘promoted to DOB Levpl II, he was not

given that promotion and therefore he is not entitled to sesk

retrospective promotion to that cadre.l

4, We have heard Shri C.R. Gowlay, the learned counsel
for the applicant and Shri M.S. Padmarajaiah, the learned senior
ébntral Govt. standing counssl for the respondents and perusad

the records.

5. There is no dispute that the ébélicant Shri Anant S.
Ghoofi is a PH person, in that he has enly one eye and therg is -
no vision in the other eye which i; blind, Applicéht was aﬁpointed
es UDC in the department of Ceﬁtral Excise as a PH person in the
reserved qgota.' It is true that among others, he was also posted
to special pay post regard being had to his seniority and
switability as well as uillingness;_bTo some extent it may indicate
the me}it of the apﬁliCant algo. But ,this alone will not entitle
the applicant to get promotion to the executive cadre of ICE as

of right. It is also true that the applicant did baés the depart-

mental examination for promotion to the grade of Inspector held in

" December, 1987 as can be sesn from Annexure-1 because he had

secured more than 507 of: the marks in that examination. Though,
in the senicrity list, there is an indication before the name of
the applicant es PH indicating that he is physicelly handicapped,
the same is not found in Annexure-1 against the neme of the
applicant indicating that tha.samé was lost sight of uhen:his
name was shown as the pérson in the list of‘candidates who

appeared for promotional examination of Ministerial Officars for

¥
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prohbﬁidn to @hélgyade pélinéﬁéE§o;s‘héld'iﬁ bééémber,.1?éf. -
Subseqﬁantiy, whén tﬁe dap;rtﬁené-noticéﬂ that apbliéanélis. | - _-?
Jhy51cally handlcapped he was again requ1red to gat hlmself “
Jxamined medxcally and the medlcal certlfxcata dld indlcate that

b

gye and fherefore he uas not flt to be promotad to the post. of.

the applxcant is one eyed percon and he is- blxnd in ths other

4

8xecut1ve nature v1z;, the ICE, Houever, because the appllcaﬂt\

Héd not given hig willingness for being promoted as DOS Level.Il

which is a non_ekecutive‘post, he uas no; promected immediately
%nd perhaps because in this application'he Had alternatively sought

| o .
the relief of promotion as DOS Level.Il, he was given such promotion

~

éfter this application was filed during 1993.

¥

B To appreciste the contentions of thé learned counsel for

ﬁhé applicant that in vieuw of shbsequent instfuctions, the reliance

- placed by the rESpbhdents @n the communication dated 7.5.1963 is

no lohger_applicabie, it .is necessary for us to quote the sams:
i .o i . .

"The Board has had under consideration the question

~ whether it would be in fitness d things to appgint
a one-eyed pereson to the post of Inspector of Centrsl
Excise in the Central Excise Department., The matter
has been considered in consultatior with the Ministry
Health and F.¥. Thay have advised that a&.in the case
of Preventive Gfficers in the Customs Departmant, the

B candidates should not be recruited as lnspector of

’Central Excise if they have only one eye. The Board
accordingly decided that a one eyed person should not

'} ‘ ~ be recruited to the post of Inspector of Central Excise”

in the Central Excise Department. t

%n this comm unication, it specifically stated that thz Central
é%ard of Excise and Customs (CBEC for short) have decided that a
i\ - : ' :

oné eyed person should not be recruited to the post of ICE in the

Céntral Excise Department To_éxamine whether any subsequent

]

i . ,
ins tructlons or communlcatlons modified this view of CBEC, we have
i

i&k’ﬂ
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to necessarily refer to the relevant papers attention to which " :

. the learned counsel for the zpplicant has drawn. The learned

coqnsel for the applicant drew our particular atteﬁtion.to
Rnnexure-3 to the rejoinder which is a.raport of- the cbmmitteg

6f identification of jobs £n Group 'A' and 'B' posts for PH.

k- .

_He also drew our pastdcuiar attention to para 5.of this report

wherain it is stated that the committee would however recommend
that thzre should be no bar in censidering the handicapped person
for recruitmant to such services, referred to therein for a

group of posts ohly on the clear understanding that they would

“be promotsd 0nly>upto a level and a‘prnmbtion beyond that level

may not be.pQSSibla in the service or group of posts. Anyhou,
'the‘refergnce in this report is only to the identified posts. It -
is qot @hg case of thé applicant that any post of IC£ is identified
for being filledxyp by promotion of gﬂ handicapped*pérsop or by
direct recruiﬁment of a handicépped person,: Therefore, reliance
placed by the lsarned codnsel fo; the applicant on thi; Aﬁnexure—S

is not of ény‘gésistance to thé_applicant. o

7. ‘The lsarned counsal-for the applicant next drew our

attention to Annexures-A10,°A11 and A12, In all these three
' b

notifications, the reservation‘for quperson/is only against the

identified Group 'C' and Group 'D' posts and in respect of the

t

posts reserved for PH persons, It is not'necessary for us to

go deep into thiSAaspe;t of the matter because it is nobody's

{

‘case that any post of ICE is identified or reserved for PH persons,

Therefore, the contention of ths learnsd counsel for the applicant
that-tha notifications dated 5.12.85, (Annexurefﬁ10)5 20.11.1989

(Annexure-A11) and 3.3.1976 (Annaxure-A12) would indicate that

M ’ ~ . ‘ . oo’o?oo-
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9 _ the gemmun:lcation dated 7,5.1983 annexed to the respondents' reply
cannot be made applicable and the same should be 1gnofad, cennot
be adcoptcd a8 correct. We are firmly of the view that the communi-
cation dated 7.5.1983 quoted supra is the one which holds the fibld

. and the several documents roferred to above and from which the

1earnpd counsel for the applicant sought support are not applicable
! b ‘ |
‘and ere not relevantist—edd. If at all any post of ICE wae identified

H

as rtserved for PH person, then the contentions of thse lcarnad counsel
for tha applicant uould have held some water. Thus, we find no force
in thg cnntantiona of the learned counsel for the applicant éﬂd

rejac@ the same,

8. % It is relevant for us to point out that the applicant had
not challenged the viraa of the communicstion datod 7501983 and
thereforo it is not fer us to go into the validity of the said
commuéication. If at all it is the case of the applicant that |
normally there would be considerabls numbser of ICE in the Division -
Offlce, who are not required to attend to the duties of exscutive
nature, but are required to attend only to the duties which are
required to be-attended to in the office and thatefnre he would be
entitlad to get promotion to the grade of ICE to discharge. such
dutias which the respondents dispute, it is for him to represont

to the Board of Central Excies and Customs to idantify such pnets |
and soak his promotion. But, in thia applicatxon he is not entitled

ﬂgngmamh&f urge that he should be promoted to the grade of ICE in spitse of
s

'~\ bba$communicat£on datod 745 1933 and sesk to avoid the said communi-~ °

\

cationi; on the ground that it is not applicable er that i.t is supor-—

[

sadod.ﬁ We have already oxplained that none of the subsequent notifi-

PR

cationa or communications have the effect of supsrseding the communi-

4t ; Q-V/f i
3 FanG! cﬁtion dated 7 5.1983 and the applicant is still governed by Eha same.
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9, In view of what is discussed abové, the applicant cannot
get the reliéffof quashing the intimations at Annexures-A4,A? and
A9 gnd seek promotion go the cadre of ICE in this application.

Even the altsrnative relisf of promotion tb DOS Level II retrospec~
tively is also not open to the applicaent to be claimed in as much

as he has not given his uillingneée for such»promoticn at the appro-
priste point of time., Because, he has made his altopnative prayer -
in this application, the department, it looks,must have felt that

it was not necessary to sesk the willingness of the applicant for
promotion to the cadre of D0S Level II and accordingly he maa'givqn
that promotion, Thus, the applicant caafot claim retrospective
promotion to the cadre of DOS Lovel II,. @t this juncture, when he
had not expressed his willingnass for euch promotion m£ the appropriate-

point of time,

10. kﬁ;n the result, we find no marit in this application and

b
thoiefqrcﬂhareby dismiss the same, However, before parting, we obssrve
that ths applicant, if he so desires, may make a detailed repressntation

to the respondents explaining the nature of duties that can be per-

wmfcrmed even by a PH person like the applicant with énly one eys and

seek to idantify such posts and seek promotlon. If at all, the
applxcant weres to make such ropresentation within one month from the
dato;or,raceipt of 8 copy of this order, we deam it appropriato to

direét fhe raspondsnts to examine such repraessntation and take

appropriate decision within a period of six monthe thereafter.
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(R «NJVUJIIANARADHYA ) ( V. RAMAKRISHNAN )
MEMBER (J) MEMBER (A)




